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Chairman’s  Foreword 


Elected  officials  and  citizens  throughout  the  United  States  share  the  concern 
that  much  litigation  is  unduly  costly  in  time,  money  and  human  resources.  While 
the  federal  government  often  has  been  a  target  of  these  concerns,  it  has  tried  as 
well  to  respond  to  them.  During  the  past  fifty  years--and  with  varying  degrees  of 
success--dozens  of  regulatory  reform  proposals  have  been  made,  and  many 
initiatives  undertaken,  to  increase  governmental  efficiency,  fairness  and 
effectiveness.  Building  on  the  recent  interest  of  the  private  sector  and  judiciary  in 
the  use  of  alternative  means  of  dispute  resolution  (ADR),  the  federal  government 
now  has  another  opportunity  to  move  toward  those  objectives. 

Forty  years  ago,  the  legislative  compromise  embodied  in  the  Administrative 
Procedure  Act  had  administrative  law  borrow  much  of  its  formal  processes  from 
the  judicial  model.  However,  in  recent  years  there  has  been  growing 
dissatisfaction  with  adversarial  procedures  which  can  impose  high  transaction  costs 
on  both  agencies  and  the  participating  public.  Such  procedures  often  exacerbate 
conflict  and  make  consensual  resolution  of  disputes  more  difficult.  While  agencies 
have  sought  to  provide  structured  opportunities  and  incentives  for  affected 
interests  to  resolve  outstanding  issues  through  negotiation,  these  efforts  have,  for 
the  most  part,  been  decidedly  experimental  and  tentative.  Both  agency 
adjudication  and  rulemaking  are  ripe  for  the  application  of  innovative  alternatives 
being  developed  elsewhere  for  streamlining  dispute  resolution  and  encouraging 
settlements. 

In  fact,  the  federal  government  can,  and  should,  take  an  active  leadership  role 
in  the  ADR  area.  As  party  to  more  controversies  than  any  other  entity,  the 
government  has  a  special  opportunity  to  assess  the  viability  of  ADR  opportunities, 
use  them  aptly,  and  serve  as  an  example  for  the  rest  of  our  society.  It  must  be 
recognized,  however,  that  the  government  has  unique  obligations  that  may  often 
make  use  of  these  alternatives  difficult,  or  even  inappropriate. 

It  is  time,  therefore,  to  evaluate  ADR’s  potential  for  federal  agencies  and  to 
address  directly  the  social,  economic,  political  and  procedural  problems  that  are  of 
concern.  Given  the  enormous  numbers  of  adjudications  and  other  disputes  that 
agencies  decide,  or  are  parties  to,  the  successful  use  of  ADR  in  even  a  small 
proportion  of  cases  can  produce  better  and  fairer  decisions,  gains  in  efficiency, 
savings  of  time  and  energy,  and  ultimately  foster  greater  confidence  in 
government.  By  using  more  consensual  approaches  to  dispute  resolution  whenever 
possible,  the  federal  government  can  itself  become  a  model  for  a  constructive 
approach  to  problem  solving. 

The  Administrative  Conference  has  already  undertaken  numerous  projects  to 
increase  understanding  and  facilitate  utilization  of  ADR,  and  we  will  continue  to 
build  on  these  efforts  to  explore  ways  in  which  mediation,  minitrials,  arbitration, 
and  related  techniques  can  be  employed  by  federal  agencies.  We  also  hope  to  play 
a  major  role  in  publicizing  the  research  already  completed  and  urging  agencies  to 
make  greater  use  of  these  techniques.  Since  the  Conference  is  itself  an  agency  of 
the  federal  government,  it  is  uniquely  situated  to  accomplish  these  goals. 

I  hope  that  publication  of  this  sourcebook  on  federal  agency  use  of  alternative 
means  of  dispute  resolution,  and  its  companion  volume  on  negotiated  rulemaking, 
will  stimulate  increased  interest  and  activity  in  this  area.  Success  will  lead  both  to 
greater  government  efficiency  and  greater  fairness  in  the  resolution  of  disputes 
involving  the  government. 


Marshall  J.  Breger 
Chairman 
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Introduction 


This  sourcebook  has  been  prepared  in  connection  with  the  colloquium  on 
"Improving  Dispute  Resolution:  Options  for  the  Federal  Government,"  presented 
by  the  Administrative  Conference  of  the  United  States  and  held  in  Washington, 
D.C.  on  June  1,  1987.  The  colloquium  is  part  of  an  effort  to  focus  attention 
within  the  government  on  the  possibilities  and  potential  problems  of  using 
alternative  means  of  dispute  resolution  in  controversies  involving  the  federal 
government.  While  the  federal  government  has  played  an  important  role  in 
promoting  the  use  of  alternative  processes  in  areas  such  as  labor  relations  (through 
the  Federal  Mediation  and  Conciliation  Service),  community  relations  (through  the 
Community  Relations  Service  of  the  U.S.  Department  of  Justice),  and  consumer 
affairs  (through  the  Federal  Trade  Commission),  its  consideration  of  alternatives  in 
matters  to  which  it  is  a  party  has  been  more  recent. 


The  materials  that  follow  have  been  compiled  to  assist  government 
representatives  to  become  familiar  with  various  dispute  resolution  alternatives, 
some  of  the  issues  unique  to  use  of  ADR  by  agencies,  and  the  experiences  of  some 
agencies  that  have  initiated  ADR  policies  or  programs.  Certain  items  provide  an 
historical  perspective  on  the  subject  while  others  reflect  recent  activity  and 
thinking. 


Section  I  provides  an  overview  of  ADR,  both  generally  and  in  the  context  of 
the  federal  government.  Section  II  focuses  in  more  detail  on  specific  dispute 
resolution  mechanisms  with  primary  emphasis  on  mediation,  minitrial  and 
arbitration.  It  also  includes  articles  on  other  approaches  including  negotiation, 
mandatory  settlement  conferences,  summary  jury  trials  and  court-appointed 
masters.  Section  III  describes  the  various  federal  agency  policies  and  practices  in 
use  at  this  time.  Section  IV  collects  forms  and  procedures  that  have  been,  or  can 
be,  used  to  implement  ADR  in  specific  cases  as  well  as  on  an  agency-wide  basis. 
It  includes  materials  developed  by  private  groups  as  well  as  by  several  federal 
agencies.  Section  V  presents  articles  that  consider  some  of  the  issues  that  arise  in 
agency  implementation,  such  as  acquisition  of  the  services  of  neutrals,  the  need  for 
confidentiality  and  the  potential  for  resistance  on  the  part  of  participants. 


There  exists  substantial  additional  literature  on  ADR  and  a  broad  range  of 
organizations  and  individuals  knowledgeable  in  the  field.  Persons  desiring  more 
information  may  contact  the  Administrative  Conference  of  the  United  States, 
Office  of  the  Chairman. 


Acknowledgments 


We  would  like  to  thank  those  agencies  whose  generous  financial  support 
enabled  the  Conference  to  publish  this  sourcebook.  These  include  the 
Department  of  Justice,  Department  of  Health  and  Human  Services, 
Environmental  Protection  Agency,  Equal  Employment  Opportunity 
Commission,  Federal  Communications  Commission,  Federal  Energy  Regulatory 
Commission,  General  Services  Administration  and  the  TRW  Foundation. 


Office  of  the  Chairman 
Administrative  Conference 
of  the  United  States 


XV 


1 


SOURCEBOOK:  FEDERAL  AGENCY  USE  OF 


ALTERNATIVE  MEANS  OF  DISPUTE  RESOLUTION 


3 


1.  OVERVIEW  OF  ALTERNATIVE  MEANS  OF  DISPUTE  RESOLUTION 


A.  General 


5 


PATOS  TO  JUSTICE: 

MAJOR  PUBLIC  POLICY  ISSUES  OF  DISPUTE  RESOLUTION 


Report  of  the  Ad  Hoc  Panel  on 
Dispute  Resolution  and  Public  Policy 


Prepared  by  the 

National  Institute  for  Dispute  Resolution 


October  1983 


Support  for  this  project  was  provided  by  the  Federal  Justice  Research 
Program  through  Grant  No.  83-NI -AX-0002  to  the  National  Institute  for 
Dispute  Resolution.  Points  of  vie*/  or  opinions  expressed  in  this 
document  are  those  of  the  Panel  and  Steering  Canruttee  working  cn  this 
project  and  do  not  necessarily  represent  the  official  position  of  the 
U.S.  Department  of  Justice  or  the  National  Institute  for  Dispute 
Resol uticn. 


TABLE  OF  OOOTE27TS 


INTRODUCTION . 1 

CREATION  CF  TOE  PANEL . 3 

DEFINING  DISPUTE  RESOLUTION . 4 

DISPUTE  RESOLUTION  AND  TOE  U.S.  LEGAL  SYSTEM . 7 

CHOOSING  AMONG  DISPUTE  RESOLUTION  OPTIONS . 8 

Advantages  and  Disadvantages  of  the  Courts . 9 

Advantages  and  Disadvantages  of  Other  Forms 

of  Dispute  Resolution . 12 

DISPUTE  RESOLUTION  PRINCIPLES . 16 

INSTITUTIONALIZING  DISPUTE  RESOLUTION  METHODS . 18 

Funding  and  Incentives  for  Alternatives . 19 

Dispute  Resolution  and  the  Legal  Profession . 20 

Relationship  of  Alternatives  to  the  Courts . 22 

Alternatives  and  the  Public . 23 

FUTURE  DIRECTIONS . 24 

APPENDICES . 29 

Appendix  1:  Tables . 30 

Appendix  2:  Lexicon . 36 

Appendix  3:  Further  Readings  and  Resources . 39 


9 


nTTROUXTICil 

Society  cannot  and  should  not  rely  exclusively  a.  the  counts  for  the 
resolution  of  disputes.  Other  rechan i sirs  rev  be  superior  in  a  variety  of 
controversies.  They  may  be  less  expensive,  faster,  les..  intimidating,  rcre 
sensitive  to  disputants'  concerns,  and  rcre  responsive  to  underlying  problems . 
They  may  dispense  better  justice,  result  in  less  alienation,  produce  a  feeling 
that  a  dispute  was  actually  heard,  and  fulfill  a  need  to  retain  control  by  net 
handing  the  dispute  over  to  lawyers,  judges,  and  the  intricacies  of  the  legal 
system. 

This  perspective  is  evident  in  the  growing  interest  in  dispute  resolution 
at  many  levels  in  the  public  and  private  sectors  of  society.  Dispute  resolution 
has  bean  the  subject,  of  cover  page  articles  in  prominent  newspapers  and  national 
magazines.  Chief  Justice  Warren  £.•  Burger  has  repeatedly  called  for  a 
"comprehensive  review  of  the  whole  subject  of  alternatives  to  courts"  for 
settling  disagreements.  Harvard  University  President  Derek  C.  Bok  describes  the 
American  legal  system  as  flawed  and  calls  for  a  hard  look  at  reform. 

Attorney  General  William  French  Smith  end  Griffin  Bell,  his  predecessor, 
advocate  exploring  methods  other  than  litigation  to  settle  differences.  State 
and  federal  courts  are  implementing  a  wide  range  of  alternatives  to 
adjudication.  An  increasing  number  of  jurisdictions  have  established 
court-annexed  dispute  resolution  programs  in  which  cases  are  referred  to 
mediation  or  non-binding  arbitration  before  they  are  tried .  Other  courts  are 
experimenting  with  innovative  ways  to  facilitate  settlement. 

The  Administrative  Conference  of  the  United  States  reoerrmends  testing  the 
use  of  negotiations  as  a  way  of  improving  the  rulemaking  process  and  developing 
better  rules.  Some  federal  and  state  agencies  are  trying  new  procedures  to 
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reduce  massive  backlogs  of  pending  complaints  and  appeals  as  well  as  to  improve 
policy  development  generally. 

Legislatures,  too,  have  demonstrated  interest  in  alternative  dispute 
resol uticn  techniques.  Congress  passed  the  Dispute  Resolution  Act  in  1980  to 
encourage  the  development  of  methods  for  resolving  civil  and  criminal  disputes 
without  litigation  and  to  create  a  dispute  resolution  clearinghouse.  As  yet,  no 
funds  have  been  appropriated  to  implement  the  Act .  A  number  of  states  have 
enacted  dispute  resolution  legislation  and,  in  seme  instances,  established 
statewide  dispute  resolution  programs. 

There  are  also  significant  private  sector  initiatives  which  provide  for  the 
resolution  of  consumer  complaints,  small  commercial  disputes,  insurance  claims, 
and  conflicts  between  businesses  by  such  means  as  mini-trials,  "rent-a- judge" 
and  the  increased  use  of  arbitration  and  mediation.  Grievance  procedures  within 
institutions,  such  as  hospitals,  universities,  prisons,  and  schools,  have  been 
created.  Ombudsmen,  media  action  lines,  medical  malpractice  screening  panels, 
and  divorce  mediation  are  other  examples  of  alternative  dispute  resolution 
approaches  which  are  receiving  more  attention. 

In  the  first  half  of  1983  alone,  major  national  conferences  were  conducted 
cn  peacemaking  and  conflict,  resolution,  family  dispute  resolution,  environmental 
dispute  resolution,  and  consumer  dispute  resolution.  The  American  Bar 
Association,  through  its  Special  Ccrrmittee  on  Dispute  Resolution,  has  encouraged 
the  development  of  neighborhood  justice  centers — now  totalling  more  than  200 
across  the  nation — and  currently  is  working  to  establish  several  multi-door 
courthouses."  The  American  Arbitration  Association  has  expanded  its  activities 
to  include  conflict  resolution,  training,  and  technical  assistance  in  a  broad 
range  of  .areas.  The  Society  of  Professionals  in  Dispute  Resolution  has 
similarly  grown  to  reflect  diversification  in  the  field. 
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Mediation  is  being  used  to  address  complex,  multi-party  controversies  and 
to  develop  consensus  positions  cn  difficult  policy  issues.  Applications  include 
intergovernmental  disputes  and  issues  involving  the  environment,  land  and 
natural  resources,  Indian  claims,  civil  rights,  corrections,  and  carmunity 
conflicts . 

But,  just  as  alternative  dispute  resolution  mechanisms  offer  great  premise, 
they  also  raise  many  questions  and  create  their  own  problems.  Just  what  are  the 
respective  roles  of  aourts  and  the  various  alternatives?  How  should  they  relate 
to  one  another?  How  should  it  be  determined  which  dispute  resolution  mechanism 
is  nost  appropriate  in  a  particular  case?  Do  alternatives  really  save  time  or 
money?  How  should  they  be  financed?  How  should  settlements  be  enforced?  Are 
alternatives  to  the  aourts  "second-class  justice"?  What  are  the  standards  by 
which  dispute  resolution  mechanisms  should  be  evaluated? 


CREATION  OF  TOE  PANEL 


In  early  1983,  the  National  Institute  for  Dispute  Resolution  convened  the 
Ad  Hoc  Panel  cn  Dispute  Resolution  and  Public  Policy  under  the  sponsorship  of 
the  U.  S.  Department  of  Justice.  The  Institute  assembled  this  group  of 
prominent  citizens  to  identify  public  policy  issues  associated  with  the  ways 
Americans  settle  their  disputes  and  to  suggest  strategies  for  furthering  public 
knowledge  about  dispute  resolution. 

This  was  an  inquiry,  not  by  dispute  resolution  practitioners  or  court 
reform  experts,  but  by  members  of  the  general  public  fron  their  perspective  as 
potential  disputants,  as  citizens,  and  as  taxpayers.  Individuals  on  the  Panel 
were  chosen  for  their  first-hand  knowledge  and  demonstrated  leadership  in  a 
diversity  of  areas:  labor,  business,  health,  education,  welfare,  civil  rights. 
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housing,  consumer  affairs,  the  media,  federal  regulation,  public  ard  judicial 
administration.  Seme  represent  the  interests  of  particular  populations:  the 

poor,  wonen,  blacks,  hispanics,  the  elderly.  Members  served  as  individuals,  not 
as  representatives  of  any  organization.  They  were  invited  to  raise — not 
resolve — issues . 

A  Steering  Carmittee  was  responsible  for  directing  the  work  of  the  Panel, 
including  assembling  its  members,  preparing  discussion  papers  for  its 
consideration,  and  drafting  this  report.  What  follows  are  highlights  of  the 
discussions  of  the  Ad  Hoc  Panel  on  Dispute  Resolution  and  Public  Policy  as  they 
occurred  during  three  one-day  meetings  in  Washington,  DC. 


DEFINING  DISPUTE  RESOLUTION 

The  Panel  defined  the  scope  of  its  inquiry  to  include  all  methods, 
practices,  and  techniques,  formal  ard  informal,  within  and  outside  the  courts, 
that  are  used  to  resolve  disputes.  Although  the  term  "dispute  resolution"  and 
the  frequently  used  phrase  "alternative  dispute  resolution"  have  ccrne  to  suggest 
ways  of  settling  disputes  without  going  to  trial,  the  Panel  included  litigation 
among  dispute  resolution  options  to  be  considered.  Because  the  traditional 
system  and  the  so-called  alternative  systems  are  inextricably  bound,  the  Panel 
explored  them  as  one.  Table  2  in  Appendix  1  represents  different  ways  of 
conceptualizing  the  range  of  dispute  resolution  methods. 

Dispute  resolution  techniques  can  be  arrayed  along  on  a  continuum  ranging 
frcm  the  most  rulebound  and  coercive  to  the  most  informal.  Specific  techniques 
differ  in  many  significant  ways,  including: 

•  whether  participation  is  voluntary; 

•  whether  parties  represent  themselves  or  are  represented  by 
counsel ; 
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•  whether  decisions  are  rade  by  tne  disputants  cr  by  a  third  party; 

•  whether  the  procedure  e~.pl over  is  formal  or  informal; 

•  whether  the  basis  for  the  decision  is  law  or  sine  other 


At  ore  end  cf  the  cc.rc.inu.r-  is  ad:  u-diratior.  (including  both,  yudicial  ar.d 
arm ir.istrative  hearings':  parties  car.  be  corpelled  to  participate;  they  are 
usually  represented  by  counsel;  the  ratter  follows  specified  procedure;  the  case 
is  decided  by  a  lodge  in  acccrdar.c=  with  previously  established  rules;  ar.d  tr.e 
decisions  are  enforceable  by  law.  Closely  related  is  arbitration.,  which  is  less 
forral ,  proceeds  under  mere  relaxed  rules,  ar.d  ray  be  binding  cr  non- binding . 

At  the  other  end  of  the  continuer,  are  negotiations  in  which  disputants 
represent  and  arrange  settlements  for  tha— selves:  participation  is  volantary’, 
and  the  disputants  deter rune  the  process  to  be  employed  and  criteria  for  raxing 
the  decision.  Saoewhere  in  the  ruddle  of  the  continue.-  is  mediation,  in  which 
an  ir.partial  party  facilitates  an  exchange  anc.og  disputants,  suggests  possible 
solutions,  and  otherwise  assists  the  parties  in  reaching  a  voluntary  agreamant. 
Options  among  these  alternatives  ray  be  ccrbinec  in  various  ways,  including  what 
is  known  as  ned-arb.  The  terrs  used  above  and  others,  like  conciliation, 
erbuds ran,  and  mini-trial ,  are  defined  more  fully  in  the  lexicon  in  Appendix  2. 

Most  forms  of  dispute  resolution  have  bean  in  use  for  years.  That  they  are 
now  being  characterized  as  innovative  reflects  the  extent  to  which  they  are 
being  institutionalized  and  applied  in  new  situations,  and  the  increased  level 
of  expectation  being  attached  to  them. 

The  wide  boundaries  that  the  Panel  set  for  its  discussions  of  dispute 
resolution  include: 

— All  disputes  which  could  go  to  civil  court,  including  disputes  between 
individuals  such  as  those  which  occur  within  families,  among  acquaintances,  and 
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m  r.eighborhocds;  disputes  among  organizations  and  institutions,  for  instance, 
between  citizen  groups  and  corporations  or  governments;  and  disputes  pitting 
individuals  against  institutions,  such  as  against  corporations  or  a  governmental 
agency. 

— flatters  subject  to  criminal  law,  especially  those  conflicts  within  a 
family  or  neighborhood  that  could  be  heard  in  civil  forums  and  defused  before  it 
is  necessary  to  involve  the  police  and  courts;  disputes  that  end  up  in  criminal 
•court  because  ere  cr  all  sides  lack  the  information,  influence,  or  funds  to 
pursue  a  civil  remedy;  and  disputes  which  are  a  criminal  matter  in  one 
jurisdiction  but  a  civil  matter  somewhere  else. 

— Disputes  heard  by  administrative  agencies,  for  instance  those  related  to 
the  development  and  implementation  of  governmental  regulations;  the  allocation 
of  federal,  state,  and  local  resources;  and  a  broad  range  of  complaints  and 
grievances  such  as  the  tens  of  thousands  of  cases  involving  Social  Security, 
veterans'  benefits,  b^ack  lung  payments,  and  other  federal  compensation 
programs . 

— Disputes  that  are  new  left  unresolved  for  the  lack  of  a  suitable  forum. 
Perhaos  erne  party  is  intimidated  by  the  forum  which  is  available,  lacks  the 
funds  for  access  to  it,  or  has  little  confidence  in  it.  In  other  instances,  no 
single  forum  can,  or  will,  address  the  kind  of  dispute  presented  (for  example,  a 
homeowner's  abjection  to  little  league  baseball  games  cr  the  church  lot  across 
the  street).  Unresolved,  these  disputes  may  fester,  causing  social  antagonisms 
and  escalation  of  a  minor  controversy  into  a  major  problem. 

_ Disputes  that  could  be  prevented  or  limited.  A  significant  number  of 

actions  to  define  and  challenge  legislation  and  regulations  could  be  avoided  if 
inheres1- si  oarties  were  more  involved  in  their  development  and  the  disputes  that 
„ew  programs  night  engender  'were  anticipated.  Similarly,  there  are  ccrplex 
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sorial  issues  (involving  school  desegregation,  environmental  concerns, 
allocation  of  public  resources)  that  might  be  better  addressed  through 
multi-party  participaticn  in  the  formulation  of  policy  rather  than  through  later 
co_rt  challenge. 

Lastly,  the  Panel  recognized  that  sere  conflict  contributes  to  and,  indeed, 
is  essential  to  a  healthy,  functioning  society.  Social  change  occurs  through 
disputes  and  controversy.  Sere  observers  attribute  the  long-term  stability  of 
the  country  to  its  ability  to  hear  and  reconcile  the  disagreements  of  its 
diverse  population.  Thus,  ore  should  focus  not  cnly  cr,  avoiding  disputes,  but 
also  cr.  finding  suitable  ways  of  hearing  and  resolving  those  that  inevitably 
arise . 

DISPOTE  KESCiLUTICM  AND  THE  U.S.  LEGAL  SYSTEM 


Many  experts  within  the  legal  establishment  are  joined  by  lay  critics  in 
believing  that  the  country  is  suffering  fren  "too  many  laws,  too  many  lawsuits, 
too  many  legal  entanglements,  and  too  many  lawyers."  Contrary  to  popular 
belief,  however,  the  problem,  does  not  seer,  to  be  excessive  litigation.  Although 
there  has  been  a  rapid  growth  in  the  number  of  cases  filed,  only  5-10  percent  of 
filings  actually  go  to  trial.  The  nurioer  of  cases  litigated  does  not  appear  to 
be  increasing  at  a  rate  faster  than  the  population  is  growing.  This  increase  is 
rather  modest  in  a  country  that  is  experiencing  as  much  social  and  technological 
change  as  is  the  United  States. 

So  the  issue  is  not  so  much  one  of  caseload  as  'of  aanplexity,  prohibitive 
cost,  and  delay  in  using  the  courts.  In  fact,  the  United  States  has  the  largest 
bar  and  the  highest  rate  of  lawyers  per  capita  of  any  country  in  the  world — the 
number  having  more  than  doubled  since  1960,  to  more  them  612,000.  And  yet,  it 
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has  been  estimated  that  1  percent  of  the  U.S.  popclati.cn  receives  95  percent  of 
tine  legal  services  provided.  As  Derek  Bok  points  cot,  "the  elaborateness  of  our 
laws  and  complexity  of  our  procedures ...  raise  the  cost  and  delay  of  legal 
services  such  that  countless  poor  and  middle  class  victims  (must)  accept 
inadequate  settlements  or  give  up  any  attempt  to  vindicate  their  legal  rights." 

This  is  a  situation  with  i-portant  implications .  Not  only  is  the  largest 
segment  of  our  population  precluded  from  real  access  to  the  justice  system:,  the 
biggest  users  of  legal  services — corporations  and  wealthy  individuals — pay  an 
enormous  price.  Legal  expenditures  are  growing  at  a  rate  faster  than  increases 
in  the  gross  rational  product.  Productivity  is  affected  by  the  drain  cn  tame 
and  money  available  for  other  endeavors. 

Enthusiasm  for  a  wader  range  of  dispute  resolution  options  is  tied,  then, 
to  a  heme  that  new  methods  will  not  only  reduce  the  burden  cr,  the  courts  and  the 
economy,  but  will  provide  more  satisfying  means  to  justice  for  a  larger  portion 
of  the  copulation.  In  fact,  the  search  fer  mw  ways  of  managing  our  differences 
can  be  seen  as  signaling  a  shift  in  public  values.  With  increasing  awareness 
that  "w»e  are  all  in  this  world  together,"  traditional  win-lcse,  adversarial 
processes  may  be  personally  and  socially  less  satisractory  than  more 
participative,  collaborative  problem  solving  that  reconciles  the  interests  of 
all  involved  parties. 

It  as  within  this  larger  social  context  that  the  Panel  examined  dispute 
resolution  options. 

CHOOSING  AMONG  DISEVTE  RESGLLTICN  OPTIONS 


No  one  approach  is  best  for  resolving  all  disputes.  i re  nature  of  -he 
dispute  and  the  disputants  will,  in  large  measure,  determine  which  dispute 


es . 
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resoluticn  method  is  most  appropriate.  Among  the  characteristics  that  might 
suggest  cne  approach  ever  another  are  whether  the  relationship  among  disputants 
is  of  a  continuing  nature,  the  disputants'  financial  circumstances,  their  desire 
for  privacy  and  control  of  the  dispute  resolution  process,  and  the  urgency  of 
resolving  the  dispute. 

Che  must  be  wary  of  ascribing  particular  attributes  to  cne  or  another 
method  of  dispute  resolution,  however.  Litigation  is  not  always  final,  although 
that  is  a  can  only  perceived  benefit;  radiation  may  not  enable  parties  to  work 
together  in  the  future,  as  is  often  suggested;  arbitration  ray  not  always  be 
less  expensive  than  pursuing  a  case  in  aourt.  And  all  dispute  resolution 
methods  ray  have  unanticipated  consequences  that  rake  ther.  mere  or  less 
desirable  in  particular  instances. 

Kith  that  caveat,  the  Panel  reviewed  the  advantages  end  disadventages  cf 
three  rajer  kinds  of  dispute  resolution  methods;  litigation,  arbitration,  and 
mediation.  Readers  ray  wish  to  refer  to  Tables  3,  4,  ard  5  ir.  Appendix  1. 

Advantages  end  Disadventages  of  the  Courts 

The  concern  expressed  repeatedly  by  the  Penel  is  that  courts  are  simply  too 
expensive  end  too  tire  consuming.  Although  the  government  subsidizes  many  of 
the  costs  of  running  the  courts  their  full  use  requires  expensive  lawyers  end 
the  time  of  the  disputants.  This  meens  that  courts  are  generally  inaccessible 
to  all  but  the  most  wealthy  parties.  Hence,  the  courts  tend  to  be  the  province 
of  large  organizations  end  concomitantly  the  ter.-year'  anti-trust  case  consumes  a 
disproportionate  share  of  judicial  resources.  Thus,  although  courts  are  vitally 
important  for  protecting  private  rights  and  concerns,  the  delay  and  costs  ray 
render  ther  ineffective  in  discharging  this  critical  duty. 
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Because  of  the  relatively  structured  approach  courts  use,  the  range  of 
remedies  available  to  the  court  may  be  quite  limited.  Indeed,  lawyers  may  have 
to  reframe  the  issues  separating  the  parties  to  fit  a  particular  legal  doctrine 
and,  thus,  ray  change  the  nature  of  the  dispute.  As  a  result,  the  court  is 
often  not  able  to  address  the  real  issues  and  tailor  an  appropriate  remedy. 

Courts  largely  rely  cn  a  formal  adversarial  process  that  may  further 
antagonize  the  disputing  parties.  Thus,  a  judicial  approach  may  not  be  the 
preferred  fom  for  settling  disputes  in  which  the  parties  will  continue  to  have 
a  close  working  or  living  relationship.  Further,  because  the  process  is  also 
scnewhat  mystifying  to  many  laymen,  they  may  become  estranged  frcm  the  court. 

Seme  disputes  require  a  technical  expertise  for  their  resolution  and,  since 
judges  are  necessarily  generalists,  courts  may  be  inappropriate  for  sene 
controversies .  In  others,  even  though  judges  could  be  educated  sufficiently  to 
-ake  the  decision,  that  may  net  be  an  efficient  use  of  resources.  Moreover,  the 
existing  expertise  of  the  parries  is  generally  not  tapped  in  shaping  a 
resolution  because  of  the  way  roles  are  defined.  Table  1  in  Appendix  sumarizes 
scm.e  problems  with  using  the  courts . 

These  aoncems  notwithstanding,  oourts  continue  to  provide  indispensible 
services  to  society.  They  are  the  appropriate  forum  when  the  purpose  is  to 
establish  a  societal  norm  or  legal  precedent.  Thus,  for  example,  if  the 
underlying  cause  of  a  dispute  is  net  a  disagreement  over  hew  to  apply  an 
accepted  norm  but  rather  a  need  to  create  such  a  principle,  then  courts — or  the 
leaislature — are  the  appropriate  forum.  Groups  and  individuals  who  lac* 
eccncmuc  power  or  social  status  are  likely  to  need  the  courts  to  protect  their 
rights  ard  preserve  their  leverage  in  dealing  with  others. 

Courts  are  also  the  preferred  method  of  establishing  a  record  of  something 
that  happened  in  the  past.  If  the  resolution  of  a  dispute  turns  on 
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reconstructirg  the  facts — or  at  least  cn  developing  an  authoritative  version  of 
the  facts — then  courts  best  serve  that  function.  They  also  provide  the  official 
recognition  and  basis  far  enforcement  which  society  demands  in  the  resolution  of 
seme  disputes,  such  as  divorce  and  bankruptcy,  for  example . 

Seme  cases  get  to  court  not  because  they  have  these  characteristics  that 
ccrmend  them  for  judicial  resolution,  but  because  of  the  exigencies  of  the 
situation.  Seme  issues  are  sufficiently  controversial  that  at  least  one  of  the 
disputants  does  not  want  to  take  the  responsibility  for  voluntarily 
participating  in  its  resolution.  Instead,  the  dispute  will  be  submitted  to 
adjudication  to  deflect  responsibility  for  the  eventual,  possibly  unpopular, 
decision.  School  desegregation  and  other  sensitive  cases  involving  elected 
officials  often  fall  into  this  category.  Another  example  is  the  corporate 
dispute  where  the  stakes  are  too  high  for  a  middle  level  officer  to  take 
responsibility  for  losing  and,  hence,  the  matter  is  submitted  to  a  court  to 
neutralize  responsibility.  Courts  are  also  used  sometimes  when  one  party  wants 
to  delay  a  decision  for  as  long  as  possible. 

Most  cases  that  are  filed  do  not  go  all  the  way  to  judicial  resol uticn. 
Nevertheless,  filing  a  lawsuit  trey  serve  important  functions  and  be  a  necessary 
prelude  to  using  other  methods  for  resolving  disputes.  It  crystallizes  the 
issues  and  provides  the  disputants  with  ways  of  compelling  participation, 
procedures  for  sharing  information,  motivation  for  taking  action,  and  deadlines 
for  doing  so.  Thus,  many  cases  are  resolved  through  "bargaining  in  the  shadow 
of  the  law." 

In  fact,  courts  themselves  engage  in  a  variety  of  dispute  resolution 
techniques.  Judges  and  other  court  officials  attempt  to  promote  pretrial 
settlements  in  virtually  every  case  that  acmes  before  them.  A  judge  v£io  tries 
to  bring  parties  together  for  a  settlement  is  engaging  in  a  form  of  mediation. 
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Gometimes,  to  avoid  any  bias,  this  is  done  by  a  magistrate  or  a  judge  other  than 
the  one  who  would  preside  should  the  case  move  to  trial.  Here,  the  judge  may 
push  very  hard  for  settlement  short  of  trial,  and  the  parties  may  accede  for 
fear  of  alienating  the  decisionmaker.  This  kind  of  judicial  mediation  should  be 
distinguished  from  the  purer  and  less  interventionist  forms  discussed  later. 

Courts  also  use  special  masters  and  referees  as  fact-finders,  whose 
findings  then  are  used  to  help  parties  reach  settlements.  An  increasing  number 
of  jurisdictions  have  court-annexed  mediation  and  arbitration  programs  for 
special  categories  of  disputes.  Unaided  negotiations  between  counsel  for  the 
parties  are  also  common. 

Indeed,  only  a  small  minority,  roughly  5-10  percent,  of  the  cases  filed 
actually  go  to  trial.  The  remainder  are  resolved  before  trial — some  by 
abandonment,  some  by  judicial  ruling,  and  the  majority  by  settlement  between  the 
parties.  Those  that  do  reach  a  decision  become  "public  goods"  that  establish 
the  standards  against  which  future  cases  are  negotiated  or  activities  governed. 
To  an  extent,  however,  this  norm-setting  might  be  enhanced  with  even  less 
litigation  if  settlements  were  also  published;  alternately,  some  argue  that 
settlements  might  be  inhibited  by  publishing. 

Advantages  and  Disadvantages  of  Other  Forms  of  Dispute  Resolution 

Arbitration  and  mediation  are  the  twa  most  widely  known  nonlitigative 
methods  of  dispute  resolution.  Arbitration,  widely  accepted  and  used  in  labor 
and  management  grievances  and  in  some  commercial  settings,  has  special 
advantages  over  the  courts,  among  them: 

—It  can  be  initiated  without  long  delays;  the  procedure  is  relatively 
short;  and  a  decision  can  be  reached  promptly. 
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— Relaxed  rules  of  evidence  enhance  flexibility  and  the  process  is  more 
streamlined  than  a  judicial  proceeding. 

— The  parties  nay  select  the  applicable  norms — that  is,  they  can  specify  a 
particular  body  of  law  as  a.  basis  for  a  decision  that  might  not  be  relevant  in  a 
court  setting. 

— The  parties  are  able  to  choose  the  arbitrator. 

— The  arbitrator  can  be  required  to  have  expertise  in  the  subject  matter  of 
the  dispute. 

— The  resolution  can  be  tailored  to  the  circumstances. 

— The  dispute  can  be  kept  private  since  the  decision  is  not  necessarily  a 
public  document,  as  it  would  be  in  a  court  proceeding. 

— Arbitration  may  be  less  expensive  than  going  to  trial. 

— An  arbitrator's  decision  is  final  and  may  be  binding  cn  the  parties. 

— The  award  in  binding  arbitration  usually  is  enforceable  by  a  court  with 
little  or  no  review. 

In  sum,  with  arbitration,  decisions  can  be  reached  with  relative  speed  and 
finality.  Arbitration  has  proved  especially  valuable  to  parties  that  have  a 
large  number  of  disputes  which  must  be  resolved  during  the  course  of  a 
contractual  relationship.  Labor-management  and  contractor-subcontractor 
relationships  are  examples . 

But  the  efficiency  of  arbitration  sometimes  nay  be  achieved  at  the  expense 
of  the  "quality  of  justice"  in  an  individual  decision.  In  commercial  and  labor 
cases,  where  there  is  a  high  volume  of  cases  with  fairly  low  stakes,  trade-offs 
between  an  expeditious,  inexpensive  arbitration  process  and  the  assurance  of  a 
more  studied  decision  in  each  case  nay  be  acceptable .  In  other  types  of 
disputes,  parties  may  not  agree  to  arbitration  because  they  want  the  protection 
offered  by  the  courts,  or  they  want  to  maintain  control  ever  a  settlement 
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through  a  process  of  negotiation.  Thus,  for  example,  a  party  may  be  more 
willing  to  use  arbitration  to  determine  the  amount  in  controversy  than  initially 
to  establish  liability. 

Further,  arbitration  has  become  so  formalized  in  labor  relations  that  it 
has  developed  sene  of  the  problems  of  procedure  and  delay  present  in  judicial 
process.  It  should  be  noted,  too,  that  an  arbitration  hearing  may  be  more 
expensive  and  time  consuming  than  the  negotiated  settlement  which  might 
otherwise  have  occurred . 

Mediation  is  a  valuable  approach  to  the  many  disputes  that  are  better 
settled  through  negotiation  than  adjudication.  Among  the  benefits  of  mediation: 

— It  may  provide  an  opportunity  to  deal  with  underlying  issues  in  a 
dispute. 

— It  may  build  among  disputants  a  sense  of  accepting  and  cwning  their 
eventual  settlement. 

— It  has  a  tendency  to  mitigate  tensions  and  build  understanding  and  trust 
among  disputants,  thereby  avoiding  the  bitterness  which  may  follow  adjudication. 

— It  may  provide  a  basis  by  vhich  parties  negotiate  their  cwn  dispute 
settlements  in  the  future. 

— It  is  usually  less  expensive  than  other  processes. 

But  mediation,  too,  has  potential  shortcomings .  It  can  be  time  consuming, 
lack  an  enforcement  mechanism  vhen  done  outside  the  courts  (although  agreements 
may  be  enforceable  as  contracts),  and  depend  cn  the  voluntary  participation  of 
all  parties  to  a  dispute  and  their  willingness  to  negotiate  in  good  faith.  It 
does  not  always  result  in  an  agreement  and,  therefore,  the  resolution  of  a 
dispute . 

It  also  raises  a  series  of  considerations  related  to  the  role  of  the 
mediator.  In  general,  mediation  works  best  when  the  parties  have  a  rough  parity 
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of  power,  resources,  and  information.  But,  what  is  the  responsibility  of  the 
mediator  if  there  is  a  significant  power  imbalance  among  parties  or  if  cne  party 
is  uninformed  or  misinformed  about  the  law  or  facts  needed  to  make  a  sound 
decision?  Should  the  mediator,  or  anyone  else,  have  the  responsiblity  to  make 
certain  an  agreement  has  a  principled  basis  and  is  not  reached  out  of  ignorance 
or  fear?  Should  a  mediator  refuse  to  take  part  in  resolving  a  dispute  if  one  or 
another  party  may  be  hurt  in  the  process  or  have  their  confidences  disclosed? 
What  are  the  consequences  if  the  mediator  becomes  interventionist  and  is  not 
perceived  as  impartial?  In  sum,  assuming  they  can  be  defined,  how  are  the 
ethics  of  the  mediator  assured?  And,  vhat  is  the  appropriate  role  for  the 
lawyer  when  a  client  is  attempting  to  reach  a  mediated  settlement? 

Beyond  the  specifics  of  arbitration  and  mediation,  there  are  general 
concerns  about  non judicial  methods  of  dispute  resolution.  These  methods,  which 
might  reach  settlements  without  the  use  of  lawyers  or  counselors,  may  lead 
disputants  to  make  choices  they  would  avoid  if  they  were  better  informed.  This 
is  an  area  of  particular  concern  related  to  women,  the  poor,  the  elderly, 
persons  for  when  English  is  a  second  language,  and  other  classes  of  disputants 
who  are  traditionally  less  powerful  or  less  skilled  at  negotiation  than  their 
opponents.  Further,  nonlitigative  methods  may  merely  give  the  appearance  of 
resolving  seme  disputes  while  avoiding  a  finding  of  more  extensive  liability  or 
leaving  fundamental  issues  unsettled  (e.g.,  an  individual  settlement  in  a 
products  liability  case  while  the  company  keeps  nanufacturing  the  defective  parr 
or  an  individual  settlement  of  a  discrimination  complaint  while  the  organization 
continues  the  prohibited  practice). 

Nonlitigative  methods  usually  carry  with  them  no  element  of  coercion  to 
force  participation  in  settling  a  dispute,  so  they  may  not  be  practical  for  a 
large  category  of  disputes.  Thus  is  particularly  so  for  the  disenfranchised 
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trying  to  pursue  disputes  with  the  government,  because  government  agencies  may 
not  agree  to  a  voluntary  process.  Further,  settlements  reached  through 
nonlitigative  methods  of  dispute  resolution  may  lack  enforceability. 

It  should  also  be  noted  that  efforts  to  settle  disputes  may  rot  be 
productive  if  the  parties  have  not  sufficiently  narrowed  the  issues,  developed 
the  facts,  and  concluded  that  car, premise  is  in  their  best  interests.  Disputes 
somehow  must  be  ripe  for  resolution  before  they  can  be  settled  satisfactorily. 
Table  3  in  Appendix  1  notes  these  and  other  potential  problems  in  using 
nonlitigative  methods. 


DISPITTE  RESOLi/nCN  PRINCIPLES 


Ccnpariscn  of  various  methods  of  dispute  resolution  raises  ccrrplex  issues. 
More  empirical  information  is  needed  before  any  definite  statements  can  be  made 
about  the  appropriateness  of  one  method  over  another  in  a  particular  kind  of 
dispute.  The  Panel  was  able  to  conclude,  however,  that  there  are  a  number  of 
major  criteria  by  which  a  dispute  resolution  mechanism  can  be  judged: 

1.  It  must  be  accessible  to  disputants.  This  means  that  the  forum 
for  resolution  should  be  affordable  to  disputants  as  well  as 
accessible  in  terms  of  physical  location  and  hours  of  operation. 
Parties  should  be  comfortable  in  the  forum  and  feel  that  it  is 
responsive  to  their  interests. 

2.  It  must  protect  the  rights  of  disputants.  In  cases  where  there  is 
a  parity  of  resources,  influence,  and  knowledge,  this  may  not  be  a 
concern.  But  where  one  party  is  at  a  disadvantage,  his  or  her 
rights  may  be  jeopardized  by  choice  of  the  forum.  For  instance, 
the  poorer  litigant  may  not  be  able  to  afford  full  discovery, 
expert  witnesses,  etc.  Similarly,  without  counsel  in  a  mediation, 
a  party  nay  unnecessarily  forfeit  rights. 

3.  It  should  be  efficient  in  terms  of  cost  and  time  and,  so,  may  have 
to  be  tailored  to  the  nature  of  the  dispute.  Time  is  very 
important  in  many  instances,  and  the  form  for  settlement  should 
respond  to  this  imperative .  For  example,  it  is  obviously  vital  to 
the  elderly  that  their  disputes  be  settled  quickly.  Some 
disputes,  especially  those  involving  highly  charged  (motional 
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issues,  may  take  seme  time  to  settle;  factual  disputes  may  be  more 
amenable  to  expeditious  handling. 

4.  It  nust  be  fair  and  just  to  the  parties  to  the  dispute,  to  the 
nature  of  the  dispute,  and  when  measured  against  society's 
expectations  of  justice. 

5.  It  should  assure  finality  and  enforceability  of  decision. 
Although  the  mechanism  itself  can  discourage  appeals,  it  may  be 
the  disputants'  belief  that  the  process  was  fair  that  will  be  the 
principal  ccmponent  of  finality.  In  coercive  situations,  due 
process  concerns  will  require  that  there  are  proceedings  for 
review  of  decisions. 

6.  It  nust  be  credible.  The  parties,  their  lawyers,  and  other 
representatives  must  recognize  the  forun  as  part  of  a  legitimate 
system  of  justice.  People  who  practice  the  alternatives, 
especially  as  judicial  adjuncts,  must  be  competent,  well-trained, 
and  responsible.  Society,  too,  must  have  faith  in  the  alternative 
and  recognize  its  legitimacy. 

7.  It  should  give  expression  to  the  oenmunity '  s  sense  of  justice 
through  the  creaticn  and  dissemination  of  norms  and  guidelines  so 
that  other  disputes  are  prevented,  violators  deterred,  and 
disputants  encouraged  to  reach  resolution  cn  their  own. 

The  Panel  recognized  that  it  is  unlikely  that  any  dispute  resolution 
mechanism  will  be  equally  strong  in  all  of  the  seven  criteria.  Rather,  choices 
will  have  to  be  made  concerning  vbich  qualities  are  the  most  essential  with 
respect  to  particular  kinds  of  disputes.  It  is  through  this  process  of 
decisionmaking  and  monitoring  outcomes  that  seme  assessment  can  be  made  of  the 
real  implications  of  various  forms  of  dispute  resolution.  For  instance,  one 
could  argue  that  mediation  is  a  better  approach  to  resolving  property  and 
custody  issues  in  a  divorce  because  of  the  interest  in  facilitating  a  workable 
long-term  relationship;  however,  some  fear  that  without  counsel  present  during 
negotiation,  a  weman,  unused  to  asserting  herself,  will  settle  for  less  than  she 
would  be  awarded  through  judicial  proceedings;  others  observe  that  courts  are 
generally  biased  against  awarding  custody  to  men.  These  differences  in 
perspective  demonstrate  that  there  is  much  information  needed  before  dispute 
resolution  methods  far  particular  kinds  of  disputes  can  be  prescribed. 
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It  should  also  be  noted  that  an  assessment  of  \«hat  is  at  stake — and, 

therefore,  what  forum  to  use — might  be  different  frcm  the  perspective  of  the 
disputants  than  if  viewed  from  the  larger  societal  perspective.  For  instance, 
what  outsiders  might  term  as  a  minor  dispute  may  be  of  major  importance  to  at 
least  one  of  the  disputants.  Further,  just  because  many  dollars  are  at  stake 
does  not  mean  that  a  more  formal  process  is  required.  There  is  no  automatic 
correlation  between  the  rroney  involved  in  a  dispute  and  the  forum  that  is 

appropriate.  Rather,  it  is  the  nature  of  the  dispute  that  is  important.  For 
example,  a  contest  over  $200  in  back  rent  may  be  as  important  to  the  tenant  as  a 
$2  millicn  contract  suit  is  to  a  large  corporation,  and  they  may  be  of  similar 
complexity  to  resolve. 

INSTITUTIONALIZING  DISPUTE  RESOLUTION  METHODS 

Central  to  the  discussion  of  dispute  resolution  are  issues  related  to 
institutionalizing  methods  of  non-judicial  dispute  resolution — financing  them, 
implementing  them,  and  defining  their  relationship  to  each  other  and  to  the 
courts .  It  is  in  this  area  that  more  questions  than  answers  surface .  Oir 

ability  to  address  these  concerns  is  limited  until  we  knew  more  about  existing 

and  proposed  mechanisms  and  can  assess  the  usefulness  and  implications  of 
various  approaches  to  resolving  particular  disputes.  For  example,  although 
there  is  a  growing  popularity  of  court-annexed  arbitration  programs,  seme 
experience  shows  that  about  the  same  percentage  of  cases  get  settled  without  the 
required  arbitration  as  with  it;  vhile  the  arbitrated  cases  tend  to  be  settled 
faster,  the  cost  of  settlement  may  new  include  the  arbitrator  s  fee.  Analysis 
is  further  limited  because  there  are,  as  yet,  no  measures  of  impact  and 
effectiveness  that  allow  ccmpariscn  of  different  dispute  resolution  techniques. 
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Among  the  areas  addressed  by  the  Panel  and  requiring  further  inquiry  are 
the  fol  lowing : 

Funding  and  Incentives  for  Alternatives 

Financing  alternative  means  of  dispute  resolution  will  likely  continue  to 
be  a  problem.  Those  that  new  exist  are  funded  frem  a  variety  of  sources, 
including  user  fees,  foundation  and  corporate  support,  and  government 
appropriations.  Many  programs  a^e  financially  insecure. 

Seme  programs  may  be  funded  privately  fran  user  fees  vhen  all  parties  to  a 
dispute  can  afford  to  pay,  as  in  inter-corporate  disputes.  Arbitration  has  been 
funded  this  way  historically,  and  some  of  the  newer  programs,  such  as  the 
mini-trials  and  rent-a- judge,  are  similarly  supported.  But  the  alternatives 
will  need  public  funding  if  they  are  to  gain  widespread  use.  Most  probably  they 
will  have  to  be  appended  to  the  courts  and  funded  fran  judicial  appropriations 
or  from  fees  generated  fran  litigation. 

In  addition,  however,  it  may  be  desirable  to  fund  mechanisms  to  help 
resolve  disputes  that  do  not,  or  should  not,  reach  the  level  of  a  formal 

complaint .  An  example  of  this  might  be  a  dispute  resolution  center  where  an 

elderly  resident  could  take  a  ccmplaint  with  a  nursing  heme  or  a  neighbor  could 
take  a  complaint  about  noise.  It  may  also  be  desirable  to  have  a  publicly 
funded  program  that  is  not  publicly  controlled  vhen  the  government  itself  may  be 
a  party  to  a  dispute  ar  vhen  the  subject  matter  may  be  inappropriate  for 

government  involvement,  such  as  seme  areas  of  controversy  and  political  or  First 

Amendment  issues. 

If  alternative  methods  of  dispute  resolution  are  to  gain  widespread 
acceptance,  incentives  will  have  to  be  found  both  to  establish  appropriate 
programs  and  to  use  them.  Theoretically,  the  best  incentive  would,  of  course, 
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be  that  the  mechanism  dispenses  better  justice — according  to  the  criteria 
enumerated  earlier — than  other  more  traditional  means.  Nonetheless,  it  is 
likely  that  there  will  be  resistance  to  these  new  vehicles.  Incentives  will 
have  to  be  developed  for  lawyers  and  clients  alike  to  ensure  the  acceptance  and 
use  of  alternatives  to  litigation.  In  addition,  the  programs'  financing  will 
remain  precarious  unless  largely  publicly  supported. 

If  that  is  the  case,  officials  will  have  to  be  persuaded  that  establishing 
nonlitigative  dispute  resolution  programs  is  in  the  public  interest:  that  the 
programs  save  the  public  money  in  the  long  run;  reduce  demands  on  the  courts  and 
government  personnel;  reduce  the  time  and  overhead  costs  required  to  settle 
disputes;  and  increase  public  satisfaction.  Alternately,  even  without  a 
determination  of  cost  savings,  the  government  may  conclude  the  alternatives  do 
indeed  provide  a  better  path  to  justice  and  should  be  established  for  their  own 
sake . 

Dispute  Resolution  and  the  Legal  Profession 

Many  practical  asp>ects  of  the  legal  profession  as  it  is  new  structured  need 
to  be  considered  in  conjunction  with  any  strategy  to  improve  courts  and  to 
increase  use  of  alternatives  to  the  court. 

Lawyers  serve  as  the  gatekeejpers  for  disputes.  People  typically  consult 
with  lawyers  when  they  have  a  controversy  that  has  reached  an  intolerable  stage. 
As  a  result,  disputants  rely  an  lawyers'  advice  on  the  appropriate  path  to 
follow  for  resolving  their  problem.  Currently,  law  school  curricula  take 
inadequate  account  of  the  fact  that  lawyers  spend  more  time  negotiating  than 
litigating.  What  is  needed,  therefore,  is  to  train  lawyers  in  the  less 
adversarial  negotiating  skills  and  in  how  the  various  alternative  metlods  of 
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dispute  resolution  work.  In  that  way,  they  can  assess  the  optimal  path  to  take 
to  resolve  a  conflict  and  tray  not  automatically  be  inclined  toward  aourt . 

We  also  need  to  look  at  the  economics  of  the  legal  system  to  see  if  that 
breeds  an  excessive  dependence  on  litigation  to  resolve  disputes.  For  example, 
the  three  major  ways  of  financing  attempted  resolution  of  a  dispute — the  hourly 
charge,  contingency  fee,  and  fixed  fee — shape  how  a  dispute  might  be  resolved. 
It  has  also  been  suggested  that  various  forms  of  fee  shifting  might  encourage 
parties  to  pursue  a  particular  course  of  dispute  resolution.  Some  examples  that 
might  be  considered  are:  shifting  either  attorney's  fees  or  the  cost  of  the 
forum,  or  both,  to  the  loser;  assessing  additional  costs  if  an  offer  of 
settlement  is  rejected  and  the  decision  does  not  reflect  a  significant 

improvement  for  the  disputant;  increasing  the  cost  of  appeal  if  the  appellant's 

position  is  not  improved  through  appeal.  It  should  also  be  noted,  however,  that 
these  changes  might  have  a  substantial  effect  cn  discouraging  seme  cases  that 
society  views  as  important.  For  a  number  of  reasons,  the  changes  should  not  be 
implemented  before  extensive  and  careful  study. 

Noting  that  some  attorneys  are  already  uncomfortable  with  excessive 
reliance  cn  adversarial  approaches,  the  Panel  questioned  whether  there  are 
modifications  of  the  current  incentive  structure  that  would  encourage  more 
lawyers  to  make  greater  use  of  dispute  resolution  alternatives.  It  was 
suggested  that  seme  attorneys  may  specialize  in  alternatives  to  litigaticn. 

This  approach  rray  appeal  to  seme  portion  of  the  large  number  of  recent  law 
school  graduates  as  they  try  to  differentiate  their  skills.  The  legal 
professional  must  also  be  encouraged  to  look  to  the  future  and  to  explore 
pre-paid  legal  clinics,  legal  insurance,  and  other  mechanisms  to  make  legal 

services  affordable  to  a  larger  portion  of  the  population. 
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Ways  must  also  be  found  bo  prevent  scrie  lawyers  from  abusing  the  litigation 
process  by  excessive  reliance  cn  courts,  by  filing  frivolous  appeals,  and  by 
providing  inadequate  service  to  their  clients.  Part  of  this  problem  is  that 
neither  the  parties  themselves  nor  the  lawyers  bear  the  full  costs  of  processing 
cases  that  have  a  very  small  chance  of  success.  Indeed,  there  are  incentives  an 
the  lawyer's  part  to  pursue  them:  the  lawyer  is  paid  for  the  effort,  and  it  is 
arguably  unprofessional  not  to  pursue  any  available  avenue.  Thus,  means  must  be 
found  to  have  the  disputant  and  the  lawyer  make  value  choices  as  to  whether  the 
process  should  be  pursued.  When  the  process  is  abused,  proper  sanctions  should 
be  imposed. 

The  Relationship  of  Alternatives  to  the  Courts 

If  nonlitigative  methods  of  dispute  resolution  are  to  gain  broad  use, 
participation  nay  have  to  be  ocmpulsory.  The  disputing  party  without  influence 
may  not  be  able  to  summon  other  parties  to  a  nonlitigative  forum  if  it  is 
voluntary.  It  nay  be  appropriate  in  seme  instances  to  require  parties  to  use 
non-binding  arbitration  or  mediation  before  submitting  certain  types  of  dispute 
to  litigation.  For  example,  a  court  could  require  a  complainant  against  an  auto 
company  to  submit  the  dispute  to  a  consumer  action  panel  (CAP)  before  the  court 
would  hear  it.  A  creditor  could  be  required  to  attempt  to  reach  settlement 
through  mediation  prior  to  going  to  court.  Divorce  cases  could  be  referred 
initially  to  mediation  for  settlement  of  custody  and  property  issues. 

Same  suggest  that  judges  need  increased  statutory  authority  to  invoke  this 
broader  use  of  alternatives.  Certainly,  these  examples  add  more  weight  to  the 
suggestion  that  society  pay  for  options  to  the  court  just  as  it  pays  for  the 
courts.  Further,  requiring  the  use  of  forums  other  than  the  courts  may  raise 
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constitutional  due  process  questions  unless  disputants  eventually  could  obtain  a 
court  hearing.  Such  hearings  could  either  be  narrow  appellate-type  reviews  or 
trials  de  novo. 

To  reduce  the  pressure  on  judges,  adjuncts — such  as  rasters,  referees,  and 
magistrates — aould  be  used  more  widely,  even  in  highly  complex  litigation,  and 
they  aould  engage  in  a  broader  range  of  dispute  resolution  techniques. 

Whether  the  use  of  alternative  processes  is  mandatory  or  not,  it  has  been 
suggested  that  a  centralized  system  be  established  to  screen  complaints  and 
refer  them  to  appropriate  dispute  resolution  mechanisms.  This  is  an  idea  worth 
examining  and  testing,  as  the  American  Bar  Association  has  been  advocating 
through  experimentation  with  "multi -door  courthouses." 

Alternatives  and  the  Public 

Public  acceptance  of  the  full  range  of  dispute  resolution  methods  depends, 
in  part,  an  acceptance  of  people  who  provide  these  services.  This  raises 
questions  of  professional  responsibility,  ethics,  and  accreditation.  Should  it 
be  assumed  that  practitioners  have  to  be  lawyers?  Is  it  the  unauthorized 
practice  of  law,  as  seme  bar  associations  assert,  for  practitioners  other  than 
lawyers  (social  and  health  care  workers  or  ccmnunity  volunteers,  for  example)  to 
serve  as  mediators?  There  are  a  nuntoer  of  professional  aodes  of  ethics  vhich 
have  been  debated  extensively  over  the  years  and  which  may  need  revision  to  keep 
up  with  new  developments  in  this  field. 

Because  seme  nonlitigative  methods  are  not  vaell  known  to  large  segments  of 
the  general  public  (including  the  legal  profession),  education  of  potential 
users  about  these  methods  and  removal  of  barriers  to  their  use  are  important 
steps  in  the  institutionalization  process.  Part  of  this  involves  accurately 
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dif ferentiating  techniques  fran  each  other,  something  not  currently  done  by  the 
press  or  the  public. 

Many  disputes  are  already  handled  in  tribunals  within  the  oonmunity  and 
internal  to  a  number  of  institutions — schools,  churches,  trade  groups, 
businesses,  for  instance.  There  may  be  potential  for  enhancing  their  ability  to 
resolve  disputes  more  effectively  and  for  extending  their  responsibilities  to 
include  new  areas  of  concern.  In  fact,  widespread  use  of  alternative  methods  of 
dispute  resolution  is  critically  dependent  cn  their  acceptance  by  existing 
institutions  and  at  the  grassroots  level  generally.  It  is  when  disputes  are  not 
resolved  at  these  levels  that  people  turn  to  lawyers  and  the  law. 


FUTURE  DIRECTIONS 


To  date,  concern  with  problems  of  the  courts  and  with  the  establishment  of 
alternative  dispute  resolution  mechanisms  has  ccme  primarily  from  judges,  court 
administrators,  dispute  resolution  practitioners,  a  few  lawyers,  academicians, 
and  special-interest  groups.  However,  the  success  that  various  methods  of 
dispute  resolution  will  have  in  reducing  court  caseloads,  minimizing  cost  and 
delay,  increasing  public  satisfaction,  and  contributing  to  the  health  and 
productivity  of  society  is  directly  related  to  the  extent  that  they  are  well 
defined,  widely  understood  and  supported,  adequately  funded,  used  in  the 
appropriate  circumstances,  evaluated,  and  modified  as  necessary.  These  are 
objectives  that  practitioners  and  scholars  cannot  achieve  alone,  but  which  will 
also  require  the  participation  of  users,  elected  officials,  and  the  general 
public . 

It  was  with  this  understanding  that  the  Panel  formulated  its 
reccrrmerriations  to  further  two  basic  objectives: 
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•  T'o  ensure  that  dispute  resolution  mechanises  operate  in  the 
public  interest,  including  that  they 

— are  accessible  to  disputants; 

— protect  the  rights  of  disputants; 

— are  efficient  in  terms  of  cost  and  time; 

— are  fair  and  just; 

— assure  finality  and  enforceability  of  decision; 

— are  credible;  and 

— express  the  community's  sense  of  justice. 

•  It)  increase  public  awareness  of  dispute  resolution  so  that  it 
becomes  an  important  part  of  the  public  policy  agenda  for  the 
country. 

As  the  Panel  members  considered  the  principles  which  should  guide  the 
development  of  systems  of  dispute  resolution,  they  expressed  frustration  with 
the  limits  of  available  information.  Clearly,  there  is  a  great  deal  of  activity 
within  the  field.  There  are  more  than  two  hundred  neighborhood  justice  centers; 
a  range  of  corporate  innovations  (mini-trials,  rent-a- judge ,  etc.);  family, 
divorce,  and  child  custody  mediation;  programs  attached  to  the  courts;  methods 
of  deciding  public  policy  disputes  (such  as  annexation,  allocation  of  block 
grants,  siting  of  hazardous  facilities,  etc.);  regulatory  reform;  and 
well-known,  established  programs  such  as  labor-management  arbitration,  the 
Community  Relations  Service,  and  the  Federal  Mediation  and  Conciliation  Service. 

But  very  little  of  the  experience  with  these  programs  has  been  documented. 
The  information  that  does  exist  is  fragmented  and  housed  in  many  separate 
places.  The  result  is  that,  while  jurisdictions  have  problems  in  common,  there 
is  no  mechanism  for  finding  out  what  has  been  tried  elsewhere  and  with  what 
success.  Moreover,  dispute  resolution  methodologies  are  developing  in  various 
substantive  areas  with  little  cross-fertilization.  As  a  result,  knowledge, 
experience,  and  resources  are  wasted. 
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Thus,  better  information  is  necessary  for  the  kinds  of  analyses  that  will 
determine  the  impact  of  different  dispute  resolution  approaches,  and  assess  how 
they  measure  up  against  the  public  policy  criteria  listed  earlier. 

This  information  must  be  disseminated  to  a  number  of  special  target 
audiences — seme  of  vhich  are  not  yet  aware  that  dispute  resolution  should  be 
among  their  concerns.  Development  of  this  interest  and  better  understanding  can 
ccme,  in  part,  through  education  of  the  media.  Further,  information  must  be 
specially  tailored  to  the  audience — researchers  have  different  needs  and 
interests  than  policymakers ;  the  general  public  has  different  concerns  than  does 
the  legal  profession. 

The  Panel  concluded  that  future  action  should  emphasize  experimentation, 
evaluation,  and  dissemination  of  information.  The  Panel  members  suggested  a 
comprehensive  and  integrated  strategy  that  focuses  on: 

— Pilot  programs  and  research  to  test  various  approaches  to,  and 
assumptions  about,  dispute  resolution; 

— Centralized  collection,  analysis,  and  dissemination  of  information  on 
dispute  resolution  options;  and 

— Efforts  to  expand  public  awareness  and  debate  on  dispute  resolution. 

The  Panel  identified  a  number  of  specific  initiatives  to  advance  the 
examination  and  use  of  dispute  resolution  alternatives: 

•  Resource  Center  or  Clearinghouse  -  A  central  location,  in  or  out 
of  government,  should  be  established  to  collect,  analyze,  and 
disseminate  information  cn  dispute  resolution.  This  information 
is  relevant  to  the  concerns  of  a  wide  range  of  people  and  should 
be  presented  in  different  ways  depending  an  the  needs  of  the 
audience:  dispute  resolution  practitioners,  potential 

disputants,  possible  funders  or  sponsors  of  programs,  educators, 
legislators,  researchers,  the  bar,  the  media,  and  the  general 
public.  Information  must  be  readily  available  to  localities  and 
at  little  or  ro  cost.  Computer  networking,  production  of 
bibliographies,  newsletters,  topical  analyses,  and  a  technical 
assistance  capability  are  program  components  to  be  considered. 
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•  Experimental  Prograrrmi  ng  and  Research  -  There  is  a  need  to 
inventory  existing  dispute  resolution  meclranisms  and  to  establish 
new  pilot  efforts  to  determine  what  works,  what  does  not,  and 
what  characteristics  seem  to  be  associated  with  success  and 
failure.  There  should  be  efforts  to  identify  model  programs 
which  can  be  replicated.  There  are  rrany  concepts  vhich  warrant 
testing.  Based  cn  what  is  kncwn,  they  may  seem  like  good  ideas; 
and  yet,  without  careful  research,  their  actual  inpact  can  cnly 
be  guessed. 

•  Creation  of  State  Cormittees  -  Special  cormittees  of  state  bars 

could  be  established  to  study  dispute  resolution.  Advice  and 

information  could  be  provided  to  the  states  through  a  mechanism 
established  at  the  federal  level . 

•  National  Conference  on  Dispute  Resolution  -  A  national  conference 

could  be  scheduled  to  focus  public  attention  and  generate  debate 

on  dispute  resolution  in  the  United  States.  It  could  provide 
essential  information  cn  what  is  happening  in  many  areas  and  the 
attendant  academic  analysis;  reflect  the  concerns  and  interests 
of  the  government  in  the  area;  establish  important  networks  and 
coalitions;  stimulate  local  initiative;  and  heighten  the  public's 
interest  in  the  subject.  The  Panel  observed  that  for  a 
conference  to  rraximize  its  inpact,  it  must  be  part  of  a  longer 
term  effort  which  includes  collection  of  information,  preparation 
of  materials,  and  the  capability  for  fbllcw-up. 

•  Legal  Professional  Education  -  This  could  involve  collaborative 
efforts  among  the  existing  continuing  legal  education  programs, 
the  American  Bar  Association,  and  foundations  to  sponsor  seminars 
and  i^iort  courses  for  lawyers  interested  in  improving  their 
negotiating  skills.  Bar  associations  and  judicial  training 
programs  should  be  similarly  encouraged  to  include  alternative 
dispute  resolution  methods  in  their  programs.  Law  school 
curricula  should  incorporate  less  adversarial  and  nonlitigative 
approaches  to  dispute  resolution. 

•  Outreach  to  Other  Professional  Associations  -  There  is  a  wide 
range  of  special  target  audiences  who  sponsor  their  own  annual 
meetings  and  training  seminars  at  the  local,  state,  and  rational 
levels.  Sessions  an  dispute  resolution  could  be  developed  and 
offered  for  inclusion  in  their  programs.  This  approach  would 
considerably  increase  knowledge  about  and  interest  in  dispute 
resolution  among  a  diversity  of  groups  of  the  population. 

•  Television  and  Radio  Programming  -  Programs  on  specific 
substantive  areas  in  dispute  resolution  and  the  topic  in  general 
would  make  a  significant  contribution  to  public  education  and 
awareness . 

•  Hearings  -  To  generate  national  attention  and  increased 
ccnmitment  to  alternatives,  congressional  cormittees  could  hold 
hearings  cn  the  need  for  a  broad  approach  to  dispute  resolution. 
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This  is  only  a  partial  listing  of  possible  strategies  to  fully  develop 
and  effectively  disseminate  information  cn  dispute  resolution.  As 
suggestions,  they  are  based  cn  the  recognition  that  interest  and 
activity  in  i-he  field  are  not  enough.  Careful  inquiry,  continual 
policy  analysis,  and  public  involvement  are  needed  to  ensure  that  new 
initiatives  move  society  closer  to  having  a  system  of  dispute 
resolution  that  better  reflects  the  ccrrrdtment  to  justice  for  all. 
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Appendix  1:  Tables 

General  Observations  an  the  Comparison  and  Evaluation 
of  the  Various  Dispute  Resolution  Mechanisms 

•  Dispute  mechanisms  do  not  exist  in  isolation,  but  in  close  proximity  to  one 
another.  They  interact  with  and  influence  one  another.  Thus,  for  example, 
many  mechanisms  that  vrork  by  agreement  depend  cn  the  threat  of  resort  to 
institutions  with  coercive  powers.  Much  of  what  coercive  institutions  do, 
in  fact,  is  to  induce  and  ratify  agreements  between  disputants. 

•  We  usefully  distinguish  pure  types  like  adjudication  and  mediation,  but 
institutions  usually  do  not  operate  in  accordance  with  a  single  prototype. 
In  practice,  these  types  are  combined,  and  much  dispute  processing  deviates 
frcm  the  avowed  prototype.  This  is  particularly  true  of  courts,  where  what 
starts  as  adjudication  may  erd  up  as  a  form  of  mediation.  And,  generally, 
the  mechanisms  employing  third  parties  with  the  power  to  make  binding 
decisions  often  create  a  setting  for  negotiations  between  the  disputants. 

•  Each  of  the  types  listed  cn  the  tables  that  follow  is  a  composite,  spanning 
a  wide  range  of  actual  instances.  For  example,  arbitration  includes 
court -annexed  arbitration,  arbitration  by  standing  bodies  of  experts  within 
trade  associations,  carmercial  arbitration  by  ad  hoc  arbitrators  supplied 
by  the  American  Arbitration  Association,  etc.  Hence  the  list  of  qualities 
associated  with  a  particular  mechanism  can  only  be  general  and  suggested 
and  must  be  reassessed  in  relation  to  any  specific  stance  of  the  type. 

•  In  accounting  features  as  strengths  (advantages)  or  weaknesses 
(disadvantages),  we  should  recall  that  this  depends  on  what  we  want  to 
achieve.  For  example,  absence  of  a  constraint  to  decide  according  to 
pre-existing  rules  may  be  accounted  an  advantage  if  we  seek  primarily 
resolution  of  the  dispute  at  hand  but  may  be  a  disadvantage  if  we  seek  to 
set  a  precedent  for  resolution  of  large  numbers  of  claims  or  to  forward 
public  policy  embodied  in  a  rule. 

•  We  must  examine  the  advantages  and  disadvantages  of  the  alternative 
mechanisms  in  both  the  public  and  private  sectors  i  In  seeking  such 
comparisons,  we  must  avoid  false  comparison  between  the  ideal  functioning 
of  one  institution  and  the  actual  functioning  of  another. 

Table  1  -  Seme  Major  Criticisms  of  the  Traditional  Court  System  of 

Dispute  Resolution 

2  -  Current  Efforts  to  Improve  Dispute  Resolution 

3  -  Seme  Criticisms  of  Alternative  Methods  of  Dispute  Resolution 

4  -  Advantages  and  Disadvantages  Associated  with  Dispute 

Resolution  Mechanisms 

5  -  Partial  Listing  of  Characteristics  that  May  Argue  for  a 

Specific  Dispute  Resolution  Option 
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TABLE  1:  Some  Major  Criticisms  of  the  Traditional 

Court  System  of  Dispute  Resolution 


COST,  DELAY 

-  the  process  is  expensive;  costs  often  exceed  benefits 

-  litigation  does  not  provide  timely  resolution  of  the  dispute;  delay 
imposes  additional  costs 

-  in  the  aggregate,  the  process  consumes  resources  that  could  be 
applied  to  solve  the  problem  (e.g. ^compensating  victims) 

ACCESS,  PARTICIPATION 

-  court  processes  are  mystifying  and  difficult  to  understand 

-  using  courts  requires  employment  of  expensive  intermediaries 

-  differences  in  knowledge  of  the  system  and  in  ability  to  bear  costs, 
delay  and  uncertainty  create  inequities  between  parties 


INAPPROPRIATENESS  OF  FORUM 

-  courts  may  lack  expertise  in  the  subject  matter  of  the  dispute 

-  courts  transform  disputes  in  ways  that  obscure  the  genuine  issues 
between  parties 

-  courts  may  be  unable  to  give  a  remedy  that  addresses  the  underlying 
causes  of  the  dispute 

-  the  adversary  setting  polarizes  parties  and  deflects  them  from  the 
search  for  an  optimal  solution 


WIDER  EFFECTS 

-  adversarial  nature  of  proceedings  disrupts  continuing  relations 
between  parties 

-  court  decisions  may  channel  energy  to  preparation  for  further 
adversary  encounters  rather  than  preventive  action/aggregate  problem 
solving 
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TABLE  2;  Current  Efforts  to  Irrprove  Dispute  Resolution 

A.  Reforming  the  Courts 

1.  Improved  administration  of  courts  —  e.g.,  efficient  use  of  judge 
time 

2.  Improved  management  of  cases  —  e.g.,  limited  continuances 

3.  Reform  of  procedures  —  e.g.,  control  of  discovery 

4.  Diversion  to  simplified  and  expedited  procedures  —  e.g.,  small 
claims  or  arbitration 

5.  Requirement  of  preprocessing  —  e.g.,  screening  panels 

6.  Settlement  facilitation  —  e.g.,  at  pretrial  conferences 

B.  Creating  forums  separate  frtxn  the  courts 

7.  Labor  management  dispute  institutions  —  arbitration,  mediation, 
grievance  procedures 

8.  Arbitration  of  ccrmercial  disputes 

9.  Private  judging  —  e.g.,  the  "mini-trial,"  "rent-a- judge" 

10.  Locally-based  dispute  resolution  —  e.g.,  neighborhood  justice 

centers 

11.  Media-sponsored  complaint  handling  —  e.g.,  "action  lines" 

12.  Industry  (or  individual  firm)  sponsored  ccmplaint  programs  —  e.g., 
Consumer  Action  Panels  (CAPs) 

13.  Grievance  procedures  within  institutions  —  e.g.,  hospitals, 
prisons,  schools,  etc. 

14 .  Crbudsrren 

15.  Mediation  of  large  scale  multi-party  controversies  —  e.g., 

environmental,  land  use,  and  ccrrmunity  disputes 

16.  Divorce  mediation 

17.  Policy  consensus-building  programs  —  e.g..  National  Coal  Policy 
Project,  Negotiated  Investment  Strategy 

C.  Systemic  changes 

18.  Delegalization  —  e.g.,  no  fault  compensation  systems 

19.  Regulatory  innovations  —  e.g.,  the  "bubble"  approach  to  air-quality 
control 

20.  Enhancing  the  ability  to  avoid  or  handle  disputes  —  lay  education, 
do-it-yourself,  lcw-cost  degal  clinics 

Adapted  from  Marki,  Szanton  &  Johnson,  Taking  Stock  of  Dispute  J^soUrtion^ 
An  Overview  of  the  Field,  ccrrmissionod  by  the  National  Institute  for 
Dispute  Resolution,  (1981) 


COST 


TABU  3:  Sane  Criticisns  of 
Alternative  Methods  of  Dispute  Resolution 


-  may  not  save  significant  time  or  money 

-  lack  of  finality  may  increase  expense  and  time 

ACCESS 

-  may  not  be  kno^n  to  potential  clientele 

-  may  not  be  available  except  to  wealthy  disputants 

DEFICIENCIES  OF  PROCESS 

-  may  lack  due  process  and  other  safeguards 

-  ray  not  involve  needed  expertise 

-  may  not  redress  power  imbalances 

-  may  lack  finality 

-  ray  lack  power  to  induce  settlements 

-  may  lack  power  to  enforce  its  decisions 

WIDER  EFFECTS 

-  ray  hide  dispute  frcm  public  scrutiny 

-  ray  be  impermeable  to  public  standards 

-  ray  not  induce  preventive  solutions 

-  may  pull  into  system  cases  that  would  best  be  settled  elsewhere 

-  ray  de-fuse  pressure  to  reform  courts 

-  diversion  of  larger  disputes  may  remove  constituencies  vital  to  the 
courts 

-  relegation  of  smaller  disputes  to  alternatives  may  increase 
alienation  from  courts 
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TABLE  5  :  Partial  Listing  of  Characteristics  That  Hay  Argue 
For  One  Or  Another  Type  Of  Mechanism  As  Appropriate 


ARGUES 

FOR 


Adjudication  Arbitration  Mediation /Negotiation 


-  need  to  create  -  high  volume 
a  public  norm 


-  desire  to  preserve 
continuing  relations 


-  need  to  offset 
power  imbalance 


-  premium  on 

speed,  privacy, 
closure 


emphasis  on 
future  dealings 


-  need  for  decision 
on  past  events 

-  need  to  compel 
participation 


-  need  to  avoid 
win-lose  decision 

-  premium  on  control 
by  disputants 

-  multiple  parties 
and  issues 


-  absence  of  clear 
legal  entitlement 


-  high  volume. 

-  need  for 

-  need  to  compel 

low  stakes 

precedent 

participation 

ARGUES 

-  continuing 

-  need  to  enforc 

AGAINST 

relations 

agreements 

-  need  for  speedy 

-  need  to  create 

resolution 

a  public  norm 
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Appendix  2:  Lexicon 


Sene  new  terms  and  the  ambiguous  use  of  old  ones  characterize  the  terminology 
being  used  to  describe  innovative  conflict  resolution  processes.  Btor  example, 
the  word  "mediation,"  traditionally  viewed  as  a  formal,  structured  process,  is 
now  being  used  by  same  to  describe  any  effort  by  a  third-party  neutral  to  bring 
disputants  to  a  voluntary  settlement  of  their  differences.  Others  have  coined 
phrases  such  as  "Rent -a  kludge"  to  describe  a  variation  of  the  arbitration 
process.  The  following  is  intended  to  clarify  sane  of  the  carmen  terminology  in 
the  field  of  alternative  dispute  resolution . 

Alternative  Dispute  Resolution  mechanisms  or  techniques  generally  are  intended 
to  mean  alternatives  to  the  traditional  court  process.  They  usually  involve 
the  use  of  impartial  intervenors  who  are  referred  to  as  “third  parties"  (no 
matter  how  many  parties  are  involved  in  the  dispute)  or  "neutrals."  Sane 
define  Alternative  Dispute  Resolution  more  broadly  to  mean  finding  better 
ways  to  resolve  disputes,  including  those  that  have  not  reached — and  may 
never  reach — the  courts  or  other  official  forums.  Others  place  the  anphasis 
specifically  on  the  need  for  ways  to  alleviate  the  burden  on  courts. 

Alternative  dispute  resolution  is  not  a  new  concept  to  the  judiciary.  Many 
states  encourage  and  utilize  Diversion  programs  which  remove  less  serious 
criminal  matters  from  the  formal  acJninistration  of  justice  system.  Most 

civil  cases  are  settled  before  going  to  trial  by  using  a  variety  of 

techniques  to  bring  about  voluntary  settlements  including  Pre-trial 
Settlement  Conferences,  mediation  by  magistrates  and,  at  times,  mediation  in 
chambers  by  the  judge. 

Arbitration,  widely  used  in  oorrmercial  and  labor -management  disagreements, 

involves  the  submission  of  the  dispute  to  a  third  party  who  renders  a 
decision  after  blearing  arguments  and  reviewing  evidence.  It  is  less  formal 
and  less  canplex  and  often  can  be  concluded  more  quickly  than  court 
proceedings.  In  its  most  ccrrmon  form,  Binding  Arbitration,  the  parties 
select  the  arbitrator  and  are  bound  by  the  decision,  either  by  prior 
agreement  or  by  statute.  In  Last  Offer  Arbitration,  the  arbitrator  is 

required  to  choose  between  the  finail  positions  of  the  two  parties.  In 
labor -nanagement  disputes,  Grievance  Arbitration  has  traditionally  been  used 
to  resolve  grievances  under  the  provisions  of  labor  contracts.  More 

recently.  Interest  Arbitration  las  been  used  when  collective  bargaining 
breaks  down  in  the  public  sector,  where  strikes  may  be  unlawrful. 

Court -Annexed  Arbitration  is  a  newer  development.  Judges  refer  civil  suits  to 
arbitrators  who  render  prompt,  non-binding  decisions.  If  a  party  does  not 
accept  an  arbitrated  award,  sane  systems  require  they  better  their  position 
at  trial  by  same  fixed  percentage  or  court  costs  are  assessed  against  them. 
Even  when  these  decisions  are  not  accepted,  they  sometimes  lead  to  further 
negotiations  and  pretrial  settlement. 

Conciliation  is  an  informal  process  in  which  the  third  potty  tries  to  bring  the 
parties  to  agreement  by  lowering  tensions,  improving  communications, 
interpreting  issues,  providing  technical  assistance,  exploring  potential 
solutions  and  bringing  about  a  negotiated  settlement,  either  informally  or, 
in  a  subsequent  step,  throu^i  formal  mediation.  Conciliation  is  frequently 
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used  in  volatile  conflicts  and  in  disputes  where  the  parties  are  unable, 
unwilling  or  unprepared  to  care  to  the  table  to  negotiate  their  differences. 

Facilitation  is  a  collaborative  process  used  to  help  a  group  of  individuals  or 
parties  with  divergent  views  reach  a  goal  or  complete  a  task  to  the  mutual 
satisfaction  of  the  participants.  The  facilitator  functions  as  a  neutral 
process  expert  and  avoids  making  substantive  contributions.  The 
facilitator’s  task  is  to  help  bring  the  parties  to  consensus  on  a  nuirber  of 
complex  issues. 

Fact  Finding  is  a  process  used  frcm  time  to  time  primarily  in  public  sector 
collective  bargaining.  The  Fact  Finder,  drawing  cn  both  information 
provided  by  the  parties  and  additional  research,  reoarmends  a  resolution  of 
each  outstanding  issue.  It  is  typically  non-binding  and  paves  the  way  for 
further  negotiations  and  mediation. 

Mandated  Settlements  and  Negotiated  Settlements.  Alternative  dispute  resolution 
techniques  involving  the  use  of  neutrals  are  often  divided  into  two 
categories:  (1)  settlements  negotiated  by  the  disputants  and  (2) 

settlements  mandated  by  a  third  party.  A  more  recent  development  has  been 
the  merging  of  the  two;  if  the  parties  are  unable  to  resolve  their 
differences  voluntarily,  the  third-party  is  authorized  to  dictate  the  terms 
of  the  settlements  (see  Med-Arb  below) . 

Med-Arb  is  an  innovation  in  dispute  resolution  under  which  the  med-arbiter  is 
authorized  by  the  parties  to  serve  first  as  a  mediator  and,  secondly,  as  an 
arbitrator  empowered  to  decide  any  issues  not  resolved  through  mediation. 

Mediation  is  a  structured  process  in  which  the  mediator  assists  the  disputants 
to  reach  a  negotiated  settlement  of  their  differences.  Mediation  is  usually 
a  voluntary  process  that  results  in  a  signed  agreement  which  defines  the 
future  behavior  of  the  parties.  The  mediator  uses  a  variety  of  skills  and 
techniques  to  help  the  parties  reach  a  settlement  but  is  not  empowered  to 
render  a  decision. 

The  Mini -Trial  is  a  privately-developed  method  of  helping  to  bring  about  a 
negotiated  settlement  in  lieu  of  corporate  litigation.  A  typical  mini-trial 
might  entail  a  period  of  limited  discovery  after  which  attorneys  present 
their  best  case  before  managers  with  authority  to  settle  and,  most  often,  a 
neutral  advisor  vho  ray  be  a  retired  judge  or  other  lawyer.  The  managers 
then  enter  settlement  negotiations.  They  may  call  an  the  neutral  advisor  if 
they  wish  to  obtain  an  opinion  on  how  a  court  might  decide  the  ratter. 

The  Multi -Door  Center  (or  Multi -Door  Court  House)  is  a  proposal  to  offer  a 
variety  of  dispute  resolution  services  in  cne  place  with  a  single  intake 
desk  which  would  screen  clients.  Under  one  model,  a  screening  clerk  would 
refer  cases  for  mediation,  arbitration,  fact-finding,  ombudsman  or 
adjudication.  The  American  Bar  Association  plans  to  experiment  with 
multi-door  centers  in  three  cities  in  1983. 

Negotiated  Investment  Strategy  is  a  mediation  process  which  has  been  used  on  a 
limited  basis  to  bring  together  federal,  state  and  local  officials  and 
ccrmunity  members  to  resolve  differences,  disputes  and  problems  related  to 
the  allocation  and  use  of  public  resources. 
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Ne ighborhood  Justice  Center  (NJC)  was  the  title  given  to  the  three  local  dispute 
resolution  centers  (Atlanta,  Kansas  City  and  Los  Angeles)  funded  by  the 
Department  of  Justice  in  an  experimental  alternative  dispute  resolution 
program  in  the  mid  1970's.  That  experiment  contributed  to  the  start  of 
about  180  local  centers  now  operating  throughout  the  country  under  the 
sponsorship  of  local  or  state  governments,  bar  associations  and  foundations. 
NJC's  deal  primarily  with  disputes  between  individuals  with  ongoing 
relationships  ( landlord- tenant,  domestic,  back-yard  conflicts,  etc.)  Many 
draw  their  caseloads  from  referrals  from  police,  local  courts  or 
prosecutors'  offices  with  which  they  affiliated.  The  dispute  resolution 
techniques  most  often  offered  by  the  centers  are  mediation  and  conciliation. 
Seme  centers  employ  med-arb.  Referrals  to  other  agencies  are  a  ccrmon 
feature.  Many  centers  earn  seme  income  providing  training  and  technical 
assistance  services.  They  are  also  knewn  as  Ccmnunity  Mediation  Centers, 
Citizen  Dispute  Centers,  etc.  (See  ABA's  Dispute  Resolution  Program 
Directory) 

An  Ombudsman  is  a  third  party  vbo  receives  and  investigates  complaints  or 
grievances  aimed  at  an  institution  by  its  constituents,  clients  or 
employees.  The  Ombudsman  may  take  actions  such  as  bringing  an  apparent 
injustice  to  the  attenticn  of  high-level  officials,  advising  the  complainant 
of  available  options  and  recourses,  proposing  a  settlement  of  the  dispute  or 
proposing  systemic  changes  in  the  institution.  The  Ombudsman  is  often 
employed  in  a  staff  position  in  the  institution  or  by  a  branch  or  agency  of 
government  with  responsibility  for  the  institution's  performance.  Many 
newspapers  and  radio  and  television  stations  have  initiated  ombudsman- like 
services  under  such  names  as  Action  Line  or  Seven  on  Your  Side . 

Public  Policy  Dialogue  and  Negotiations  is  aimed  at  bringing  together  affected 
representatives  of  business,  public  interest  groups  and  government  to 
explore  regulatory  natters.  The  dialogue  is  intended  to  identify  areas  of 
agreement,  narrow  areas  of  disagreement  and  identify  general  areas  and 
specific  topics  for  negotiation.  A  facilitator  guides  the  process. 

Rent-a-Judge  is  the  popular  name  given  to  a  procedure,  presently  authorized  by 
legislation  in  six  states,  in  which  the  court,  cn  stipulation  of  the 
parties,  can  refer  a  pending  lawsuit  to  a  private  neutral  party  for  trial 
with  the  same  effect  as  though  the  case  were  tried  in  the  oourtrocm  before  a 
judge.  The  verdict  can  be  appealed  through  the  regular  court  appellate 

system. 
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HOW  ENDISPUTE  CAN  HELP: 


ENDISPUTE  provides  a  full  range  of  dispute  resolution  and  conflict  management 
services.  Through  offices  in  Washington,  Cambridge,  and  Chicago,  ENDISPUTE: 

*  Helps  parties  design  and  implement  alternatives  to  traditional  litigation. 

*  Provides  mediation  and  other  resolution  assistance  for  disputes  of  all  sizes. 

*  Helps  courts  and  other  institutions  develop  procedures  to  rapidly  and  fairly  resolve 
large  numbers  of  disputes  arising  from  a  single  source,  product,  or  subject  matter. 

*  Assists  corporations,  government  agencies,  law  firms,  and  other  institutions  in 
reducing  the  costs  of  conflict  through  the  better  management  of  disputes. 

*  Advises  corporations  and  other  institutions  on  the  management  of  their  legal  function. 

*  Offers  training  programs  and  workshops  in  negotiation,  dispute  resolution,  litigation 
decision-making,  and  legal  management 

The  overall  objective  is  simple:  to  cut  the  costs  imposed  by  disputes  of  all  kinds 
without  impairing  the  quality  of  the  resolutions  achieved. 


Dispute  Resolution.  To  create  tailored  resolution  alternatives  for  individual  cases, 
ENDISPUTE  professionals  set  up  procedures  yielding  faster,  less  expensive,  and  better 
resolutions.  ENDISPUTE  helps  resolve  large  corporate,  commercial,  and  insurance  disputes, 
multi-party  disputes  involving  public  entities,  and  disputes  involving  individual  tort  claimants 
and  small  businesses.  ENDISPUTE  has  used  minitrials,  mediation,  settlement  conferences, 
neutral  factfinding,  arbitration,  and  hybrids  of  each  to  achieve  cost-effective  resolutions. 
Recent  activities  include  assistance  in  disputes  arising  out  of: 

*  Personal  injury,  product  liability,  and  other  tort  matters. 

*  Malpractice  allegations  against  accounting  and  law  firms. 

*  Ventures  to  recycle  municipal  waste  and  build  mining  facilities. 

*  Patent/antitrust  matters  in  chemical  and  aerospace  industries. 

*  Antitrust  claims  arising  from  price  fixing  allegations. 

*  Construction  disputes  involving  several  major  projects. 

*  Alleged  securities-related  improprieties. 

*  Dissolutions  of  an  investment  partnership  and  a  professional  firm. 

Dispute  Management  Analysis.  ENDISPUTE  also  assists  clients  in  the  better 
management  of  disputes,  particularly  in  circumstances  involving  widespread  or  complex 
litigation  and  multiple  parties.  Recent  activities  of  ENDISPUTE  principals  include: 

*  Helping  to  develop  better  procedures  for  Superfund  enforcement  and  negotiation. 

*  Helping  to  resolve  the  flood  of  asbestos  claims  through: 

Acting  as  special  master  to  a  federal  court 
Advising  another  federal  court. 

Helping  to  design  procedures  for  resolving  asbestos  claims  brought  to  the 
Manville  Personal  Injury  Settlement  Tmst. 

*  Working  to  cut  an  insurer’s  litigation  exposure. 

*  Reviewing  the  corporate  legal  function  for  an  investment  firm. 

*  Advising  corporations  on  the  use  of  alternate  dispute  resolution  techniques. 

Dispute-Related  Training.  ENDISPUTE  provides  training  in  negotiation,  dispute 
resolution  techniques,  litigation  decision-making  and  cost-effective  legal  management. 
ENDISPUTE  principals  have  designed  and  participated  in  more  than  200  workshops  and 
other  training  programs  for  corporations,  courts,  law  firms,  and  federal  and  state  agencies. 
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ADR:  MAKING  IT  WORK 


I.  What  is  ADR? 

Alternative  dispute  resolution  —  or  ADR  --  processes  are  those  other  than 
the  most-used  primary  processes  of  adjudication  and  direct  negotiation.  They  seek 
to  avoid  the  uncertainty,  unpredictability,  delay,  and  high  transaction  costs  which 
are  key  problems  of  traditional  litigation. 

•  ADR  processes  can  be  non-binding  or  binding.  They  usually 
involve  a  neutral. 

Some  ADR  processes  -  such  as  mediation  and  the  minitrial  - 
-  are  non-binding.  They  facilitate  settlement  by  modifying 
the  negotiation  process  to  increase  the  likelihood  of 
agreement. 

A  mediator,  for  example,  may  calm  the  emotionalism 
surrounding  a  dispute.  A  minitrial's  neutral  advisor 
provides  a  non-binding  opinion  about  the  legal  and  practical 
strengths  and  weaknesses  of  the  parties'  cases,  and  thus 
often  helps  break  a  negotiation  impasse  stemming  from 
different  views  of  likely  in-court  outcome. 

Other  ADR  processes  —  such  as  arbitration  —  are  binding. 
Arbitration  often  can  provide  a  faster  and  less  expensive 
decision  resolving  a  dispute  than  would  be  obtained  through 
traditional  in-court  adjudicatory  processes. 

•  ADR  processes  can  be  implemented  by  an  ad  hoc  arrangement  of  the 
parties  or  through  an  established  forum. 

The  parties  to  a  dispute  can  agree  through  an  ad  hoc 
arrangement  to  conduct  a  minitrial,  retain  a  mediator,  or  hire 
a  former  judge  to  conduct  a  private  settlement  conference. 

ADR  processes  can  be  set  up  with  the  assistance  of  an 
established  private  forum  such  as  ENDISPUTE.  They  also 
can  be  court-annexed,  as  in  the  voluntary  and  mandatory 
non-binding  arbitration  programs  in  many  state  and  federal 
jurisdictions. 


II.  Making  the  ADR  Decision 

An  ADR  process  often  can  assist  disputants  in  reaching  a  faster,  less 
expensive,  and  more  appropriate  resolution  than  if  they  relied  on  negotiation  and 
adjudication  alone.  In  considering  ADR,  there  are  two  key  questions: 

•  Does  the  dispute  have  ADR  potential? 

•  If  so,  what  is  the  best  ADR  process? 


- 1  - 

Copyright  1987  ENDISPUTE,  Incorporated  —  Please  do  not  reproduce  without  permission 


62 


Answering  these  questions  requires  both  a  partisan  and  a  joint  analysis. 
Each  party  must  assess  the  dispute  to  determine  whether  pursuing  ADR  is  in  its  best 
interests.  If  each  party  decides  independently  that  ADR  may  be  preferable  to 
litigation,  then  the  parties  must  jointly  decide  what  procedure  is  best  and  negotiate 
an  ADR  agreement. 

A  decision  to  use  ADR  may  be  made  either  before  or  after  a  dispute  arises. 
Often,  dispute  resolution  provisions  are  included  in  the  contract  negotiated  by 
parties  to  a  transaction.  If  there  is  no  contractual  provision  or  if  the  dispute  arises 
independent  of  contract,  consideration  of  the  various  mechanisms  available  to 
resolve  a  dispute  must  occur  after  the  dispute  arises. 

A.  Evaluating  ADR  Potential 

Assessing  ADR  potential  from  a  partisan  perspective  involves 
determining: 

•  Whether  there  is  a  negotiation  impasse; 

•  Whether  it  is  in  the  best  interests  of  each  party  to  seek  to  break  the 
impasse. 

Several  factors  must  be  considered  in  making  these  determinations. 
In  complicated  disputes,  some  factors  may  favor  using  ADR  while  others 
may  argue  against  it. 

Factors  which  may  favor  pursuing  an  ADR  option  include: 

•  The  expense  of  litigation. 

•  The  unpredictability  and  uncertainty  of  a  litigated  resolution. 

•  The  delay  involved  in  seeking  a  court  decision. 

Factors  which  may  work  against  agreement  about  the  advantages  of 
pursuing  an  earlier,  faster,  less  expensive  resolution  include: 

•  A  serious  power  or  economic  imbalance  between  the  parties. 

In  such  circumstances,  the  party  favored  by  the  imbalance 
may  believe  it  can  gain  an  advantage  by  pursuing  a  "how  do 
you  like  it  so  far?"  approach  to  litigation. 

•  A  linkage  between  the  lawsuit  at  issue  and  other  pending  or  possible 
suits. 


When  the  lawsuit  at  issue  is  part  of  a  broader  dispute,  a  party 
may  believe  that  it  should  spend  much  more  to  litigate  the 
case  than  it  is  "worth"  because  of  the  influence  which  a 
settlement  would  have  on  the  other  cases. 
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•  One  party  as  stakeholder. 

Because  able  to  use  the  money  at  issue,  a  stakeholder  party 
often  can  gain  a  net  benefit  from  delay  even  when  litigation 
costs  are  considered. 

Where  one  or  more  of  the  negative  factors  is  strong  enough  to 
override  other  considerations,  it  is  unlikely  that  a  party  will  conclude  that  it 
is  in  its  interest  to  agree  to  an  ADR  procedure.  In  most  situations,  however, 
even  when  there  are  negative  factors,  there  also  will  be  factors  favoring  at 
least  the  exploration  of  ADR.  Rarely  is  the  choice  a  clear  one  against  even 
considering  ADR. 

B.  Choosing  an  ADR  Process 

1.  Binding  vs.  Non-Binding  Options 

A  key  consideration  in  choosing  an  ADR  procedure  is 
whether  the  chosen  procedure  should  be  binding  or  non-binding. 

a.  Binding  Options.  A  binding  process  -  some  form  of 
arbitration  —  is  likely  to  be  appropriate  in 
circumstances  where  the  parties  recognize  that: 

*  They  are  not  likely  to  be  able  easily  to  reach  any  form 
of  negotiated  settlement  of  a  dispute,  whether  the 
negotiations  occur  directly  among  themselves  or  with 
the  assistance  of  a  neutral. 

*  The  in-court  litigation  alternative  is  likely  to  take 
longer  or  be  more  costly  than  an  agreed-to  arbitration 
procedure. 

*  There  are  likely  to  be  advantages  to  a  binding 
proceeding  which  is  private  and  presided  over  by  a 
decision-maker  or  decision-makers  with  expertise  in 
the  subject  matter  of  the  dispute. 

Many  lawyers  who  negotiate  contracts  or  who  litigate 
shun  arbitration.  They  assert,  for  example,  that  arbitration 
too  often  turns  into  a  proceeding  which  is  as  time-consuming 
and  costly  as  litigation,  is  even  less  predictable,  and  too 
often  ends  in  a  compromise  award.  But  such  criticisms  are 
better  directed  at  the  designers  of  arbitration  clauses  and 
procedures  than  at  arbitration  itself.  Choosing  a  binding 
procedure  which  will  be  both  timesaving  and  cost-effective 
requires  the  parties  or  their  counsel  carefully  to  tailor  the 
agreement  to  arbitrate.  For  example,  time  limits  should  be 
established  and  the  neutral  should  be  explicitly  empowered 
to  manage  the  process  to  avoid  delays  and  cumulative 
evidence. 
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b.  Non-Binding  Options.  A  non-binding  process 
is  likely  to  be  appropriate  in  circumstances  where  the  parties 
recognize  that: 

*  They  have  either  reached  or  are  likely  to  reach  an 
impasse  in  trying  to  negotiate  a  settlement  directly. 

*  They  can  increase  the  likelihood  of  breaking  such  an 
impasse  and  achieving  a  negotiated  settlement  by: 

Changing  the  terms  and  conditions  under 
which  they  are  negotiating;  and/or, 

Obtaining  the  assistance  of  a  neutral  to  help 
them  fmd  an  acceptable  settlement. 

2 .  Evaluating  Barriers  T o  Successful  Negotiation 

Deciding  on  an  ADR  procedure  involves  identifying  the 
barriers  preventing  successful  negotiations  and  choosing  an  ADR 
option  designed  to  overcome  those  barriers. 

a.  Identifying  Barriers.  Barriers  which  create 
negotiation  impasses  include: 

*  Problems  of  communication.  Negotiation  dynamics 
sometimes  make  it  difficult  or  impossible  for  the 
parties  to  be  honest  with  each  other,  either  about  their 
views  of  the  facts  and  law  relating  to  the  dispute  or 
about  what  it  would  take  to  settle  the  dispute. 

*  Problems  of  emotion  and  lack  of  trust.  Events 
leading  up  to  the  litigation  sometimes  sour 
relationships  between  the  parties  and  lead  each  to 
suspect  both  the  motives  and  the  representations  of 
the  other. 

*  Problems  of  the  adversary  process.  Events  of  the 
litigation  itself  sometimes  further  exacerbate  the 
hostility  of  the  parties  or  transform  a  business 
dispute  into  a  complicated  and  multi-faceted  legal 
battle. 

*  Problems  of  differing  views  of  the  underlying  facts, 
the  applicable  law,  technical  issues,  and  the  likely  in¬ 
court  outcome  on  one  or  all  issues.  In  almost  every 
serious  dispute,  it  is  likely  that  good  faith  differences 
will  exist  between  the  parties'  forecasts  of  likely 
outcomes.  These  differences  often  create  a 
"settlement  gap"  that  is  difficult  to  bridge. 

b.  Matching  Options  to  Barriers.  After  identifying  the 
barriers  to  resolution  of  their  dispute,  some  parties  may 
decide  that  the  barriers  to  successful  direct  negotiation  are 
insurmountable.  If  so,  they  will  usually  either  decide  to 
litigate  or  choose  a  binding  ADR  procedure. 
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Other  parties  may  decide  that  the  barriers  which  they 
have  identified  can  be  overcome.  These  parties  will  usually 
decide  on  a  non-binding  ADR  procedure. 

Each  type  of  barrier  can  best  be  overcome  or 
removed  by  a  different  form  of  non-binding  ADR  procedure. 
A  useful  maxim  is,  where  other  things  are  equal,  to  favor  the 
least  complicated  approach. 

Barriers  involving  problems  of  communication  and 
lack  of  trust  can  be  dealt  with,  for  example,  by  assisting  the 
parties  to  negotiate  more  effectively  through  the  use  of: 

*  A  neutral  as  "confidential  listener," 

*  A  neutral  as  more  traditional  mediator  who  can  help 
break  down  such  barriers  by: 

Serving  as  a  shuttle  diplomat; 

Helping  to  filter  the  parties'  communications 
with  each  other, 

Pushing  the  parties  to  focus  on  underlying 
objectives  rather  than  on  posturing  or  staking 
out  a  position;  and, 

Encouraging  and  assisting  in  joint  problem¬ 
solving. 

Barriers  involving  differing  views  of  the  law,  facts, 
technical  issues,  and  in-court  outcomes  can  be  dealt  with,  for 
example,  by  adding  new,  relevant,  and  credible  information 
to  the  negotiation  process  through  the  use  of: 

*  Joint  fact-finding; 

*  A  neutral  investigator,  fact-finder,  or  expert; 

*  A  settlement  conference  in  which  a  neutral  provides 
input  about  the  value  of  the  case  or  the  merits  of  the 
parties'  positions; 

*  A  summary  jury  trial,  in  which  an  advisory  jury 
renders  a  non-binding  verdict; 

*  A  minitrial;  or 

*  A  specially  tailored  "hybrid"  procedure. 


What  A  Neutral  Can  Do 

A  neutral  can  play  three  distinct  but  related  roles  in  ADR: 

•  Serving  as  an  expert  in  the  ADR  process. 

•  Facilitating  negotiations. 

•  Moving  the  parties  toward  a  substantive  resolution. 

A.  Providing  ADR  Process  Expertise 

Specialized  neutral  help  in  choosing  and  designing  an  ADR  process 
is  unlikely  to  be  necessary  or  cost-effective  for  low  stakes  disputes.  Parties 
to  such  disputes  may  wish  instead  to  rely  on  available  ADR  information 
resources.  Resources  include  materials  on  arbitration  rules  and  procedures, 
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model  agreements  for  minitrials,  and  simplified  or  specialized  arbitration 
and  mediation  procedures.  Materials  can  be  obtained  through  organizations 
such  as  ENDISPUTE. 

As  the  stakes  in  dispute  and  the  level  of  antagonism  between  parties 
increase,  the  potential  value  of  obtaining  neutral  process  expertise  also 
grows.  Especially  in  larger  cases,  an  ADR  procedure  is  less  likely  to  be 
successful  if  the  parties  pay  little  attention  to  procedural  options  and  issues 
or  rely  completely  on  standardized  procedures  promulgated  by  an  ADR 
forum.  An  ADR  process  is  most  likely  to  achieve  a  cost-effective  and  fair 
resolution  of  a  high  stakes  dispute  if  the  parties  take  care  in  evaluating  ADR 
options  and  in  negotiating  the  details  of  the  chosen  option.  Further,  success 
in  these  procedural  negotiations  can  provide  impetus  to  the  successful 
resolution  of  substantive  issues. 

In  such  circumstances,  a  neutral  ADR  expert  can  add  value  by: 

•  Getting  an  ADR  process  started  and  keeping  it  going.  Some  parties 
are  reluctant  to  agree  even  to  a  non-binding  ADR  process,  and  may 
view  with  suspicion  any  ADR  options  suggested  by  another  party. 
This  makes  direct  negotiations  about  ADR  options  more  difficult. 
Thus,  the  retention  of  a  neutral  process  expert  may  be  the  best  —  and 
sometimes  the  only  —  way  of  getting  an  ADR  dialogue  started  and 
keeping  it  going. 

•  Helping  to  identify  and  evaluate  ADR  options.  An  ADR  process 
intermediary  can  bring  expertise  and  experience  to  the  identification 
and  evaluation  of  ADR  options.  Knowledge  of  what  has  worked 
and  not  worked  in  similar  cases  can  help  in  identifying  ADR 
options,  in  fine-tuning  the  option  which  seems  best,  in  highlighting 
areas  where  difficulties  are  most  likely  to  arise,  and  in  bringing  ADR 
"precedent"  to  bear  to  resolve  procedural  disagreements. 

•  Helping  to  negotiate  details  of  the  process.  Negotiating  the  details 
of  and  implementing  the  ADR  process  may  be  complicated  by  the 
same  factors  which  have  made  direct  negotiation  difficult  or 
impossible  —  lack  of  trust,  emotion,  and  a  fear  of  giving  something 
away  by  being  too  honest.  An  ADR  process  expert  can  deal 
effectively  and  efficiently  with  these  and  other  problems  of 
adversarial  negotiations  by  using  the  same  mediation  techniques  as 
might  be  used  by  a  neutral  helping  the  parties  move  directly  to  a 
substantive  settlement.  For  example,  an  ADR  expert  can  put  a 
"neutral”  proposal  on  the  table  after  consulting  with  all  parties. 

B.  Facilitating  Negotiations 

A  neutral  can  serve  as  an  intermediary  to  help  facilitate 
communication  and  effective  negotiation  of  a  setdement  to  resolve  the 
dispute  by: 

•  Serving  as  an  intermediary  in  carrying  messages  between  the 
parties.  In  the  role  of  "shuttle  diplomat,"  a  neutral  can  act  as  the  link 
between  the  parties  which  allows  for  communication  of  positions. 
A  neutral  can  help  the  parties  clarify  the  objectives  they  wish  to 
achieve  through  resolution  of  the  dispute.  In  addition,  a  neutral  can 
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help  determine  whether  each  party  understands  the  position  and 
objectives  of  other  parties.  Further,  in  situations  where  pertinent 
information  is  confidential,  a  neutral  can  act  as  the  keeper  of 
confidences,  enabling  information  to  be  used  in  resolution  of  the 
dispute  without  requiring  disclosure. 

•  Helping  to  filter  the  parties'  communications  with  each  other.  While 
performing  the  role  of  messenger,  the  neutral  also  can  act  as  a  filter 
between  the  parties.  In  this  role,  the  neutral  is  able  to  defuse  tension 
between  the  parties  and  to  develop  a  primarily  cooperative  rather 
than  a  primarily  adversarial  or  vindictive  atmosphere. 

•  Encouraging  the  parties  to  put  aside  emotions  and  focus  on 
underlying  objectives,  not  on  posturing  or  staking  out  a  position. 

Often  a  party  is  too  emotionally  involved  or  too  adamantly  attached 
to  a  position  to  focus  on  the  true  underlying  objectives  it  wishes  to 
achieve.  A  neutral  can  raise  questions  in  the  minds  of  the  parties  as 
to  the  validity  of  the  positions  taken  and  suggest  alternative 
approaches  consistent  with  the  parties’  true  objectives.  Both  steps 
may  facilitate  agreement 

C.  Assisting  in  Resolution 

A  neutral  can  move  parties  toward  a  substantive  resolution  of  the 

dispute  by: 

•  Suggesting  appropriate  compromises.  Although  agreements  in  non¬ 
binding  ADR  processes  must  be  the  parties',  not  the  neutral's,  a 
neutral  can  help  fashion  solutions  which  seek  to  reconcile  the 
parties'  expressed  interests.  At  best,  such  a  solution  will  be 
acceptable  to  the  parties;  in  many  circumstances,  it  can  provide  a 
starting  point  for  further  negotiations. 

•  Offering  non-binding  views  on  the  merits.  A  neutral  can  serve  as  an 
expert  on  outcome  prediction.  For  example,  a  neutral  may  provide 
input  on  how  a  court  or  jury  is  likely  to  decide  the  case  or  suggest  an 
appropriate  settlement  value,  thus  helping  the  parties  toward  a 
realistic  evaluation  of  the  stakes  in  dispute.  Similarly,  a  neutral  may 
provide  the  parties  with  an  assessment  of  the  merits  of  each  party's 
contentions  and  thus  help  the  parties  identify  their  own  and  the  other 
side's  strengths  and  weaknesses.  Such  opinions  —  even  though 
advisory  in  nature  —  can  provide  a  strong  incentive  to  the  parties  to 
be  both  careful  and  credible  in  their  presentations. 

•  Rendering  a  binding  decision.  If  the  parties  agree  to  accept  the 
resolution  reached  through  an  ADR  process  as  binding,  a  neutral  can 
function  as  a  decision-maker.  In  this  role,  a  neutral  listens  to  all 
sides  of  a  dispute  and  then  renders  a  decision  which  is  binding  on 
the  parties. 
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Appendix  A  —  Making  the  ADR  Decision:  A  Systematic  Approacii 


•  DOES  THE  DISPUTE  HA  VE  ADR  POTENTIAL  ? 

Is  there  a  negotiation  impasse? 

Is  it  in  the  interests  of  the  parties  to  seek  now  to  break  it? 

•  IF  SO,  WHA  T  IS  THE  BEST  ADR  PROCESS  ? 

* 

A  binding  process  may  be  appropriate  where  the  parties  aqree: 

--  They  are  not  likely  to  be  able  easily  to  reach  a  negotiated  settlement. 

--  The  in-court  litigation  alternative  is  likely  to  take  longer  or  be  more  costly  than  an 
agreed-to  binding  procedures. 

--  There  are  likely  to  be  advantages  to  a  binding  procedure  which  is  private  and 
presided  over  by  a  decision-maker  or  decision-makers  with  expertise  in  the 
subject  matter  of  the  dispute. 

* 

A  non-binding  process  may  be  appropriate  where  parties  agree: 

--  They  are  not  likely  to  be  able  easily  to  reach  a  negotiated  settlement. 

--  The  in-court  litigation  alternative  is  likely  to  take  longer  or  be  more  costly  than  an 
agreed-to  binding  procedures. 

-  There  are  likely  to  be  advantages  to  a  binding  procedure  which  is  private  and 
presided  over  by  a  decision-maker  or  decision-makers  with  expertise  in  the 
subject  matter  of  the  dispute. 

* 

Barriers  to  successful  negotiation  include: 

-  Problems  of  communication. 

--  Problems  of  emotion  and  lack  of  trust. 

-  Problems  of  the  adversary  process. 

--  Problems  of  differing  views  of  the  facts,  the  applicable  law,  technical  issues, 
and  the  likely  in-court  outcome  on  one  or  all  issues. 

*  Barriers  involving  problems  of  communciation  and  lack  of  trust  may  be 
overcome  through  the  use  of  a  neutral  as: 

-  Confidential  listener. 

--  Shuttle  diplomat. 

--  Mediator. 

*  Barriers  involving  problems  of  communciation  and  lack  of  trust  may  be 
overcome  through  the  use  of: 

-  Joint  fact-finding; 

-  A  neutral  investigator,  fact-finder,  or  expert; 

-  A  settlement  conference; 

-  A  summary  jury  trial; 

-  A  minrtrial;  or 

-  A  specially  developed  "hybrid"  procedure. 
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APPENDIX  B 

-  ADR  ROADMAP: 

COMPARING  THE  PROCESSES 

II 

PRIMARY"  DISPUTE  RESOLUTION  PROCESSES 

Adjudication 

Arbitration 

Mediation/Conciliation 

Traditional 

Negotiation 

Non- Voluntary 

Voluntary  unless 
contractual  or  court- 
centered 

Voluntary 

Voluntary 

Binding  subject  to 
appeal 

Binding,  usually  no 
appeal 

Non-binding 

Non-binding  (except 
through  use  of 
adjudication  to  enforce 
agreement 

Imposed  third-party 
neutral  decision¬ 
maker,  with  no 
specialized  expertise  in 
dispute  subject 

Party-selected  third- 
party  decision-maker, 
usually  with 
specialized  subject 
matter  expertise 

Party- selected  outside 
facilitator,  often  with 
specialized  subject 
matter  expertise 

No  third-party 
facilitator 

Highly  procedural; 
formalized  and  highly 
structured  by 
predetermined,  rigid 
rules 

Procedurally  less 
formal;  procedural 
rules  and  substantive 
law  may  be  set  by 
parties 

Usually  informal  and 
unstructured 

Usually  informal  and 
unstructured 

Opportunity  for  each 
party  to  present  proofs 
supporting  decision  in 
itsTavor 

Opportunity  for  each 
party  to  present  proofs 
supporting  decision  in 
its  favor 

Presentation  of  proofs 
less  important  than 
attitudes  of  each  party; 
may  include  principled 
argument. 

Presentation  of  proofs 
usually  indirect  or 
non-existent;  may 
include  principled 
argument 

Win/lose  result 

Compromise  result 
possible 

Mutually  acceptable 
agreement  sought 

Mutually  acceptable 
agreement  sought; 

Expectation  of 
reasoned  statement 

Reason  for  result  not 
usually  required 

Agreement  usually 
embodied  in  contract 
or  release 

Agreement  usually 
embodied  in  contract 
or  release 

Process  emphasizes 
attaining  substantive 
consistency  and 
predictability  of  results 

Consistency  and 
predictability  balanced 
against  concern  for 
disputants' 
relationship 

Emphasis  on 
disputants' 
relationship,  not  on 
adherence  to  or 
development  of 
consistent  rules 

Emphasis  on 
disputants' 
relationship,  not  on 
adherence  to  or 
development  of 
consistent  rales 

Public  process;  lack  of 
privacy  of 
submissions 

Private  process  unless 
judicial  enforcement 
sought 

Private  process 

Highly  private  process 
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"HYBRID"  DISPUTE  RESOLUTION  PROCESSES 


Private  Judging 

Neutral  Expert  Fact- 
Finding 

Minitrial 

Settlement  Conference 

Voluntary 

Voluntary  or 
nonvoluntary  under 
FRE  706 

Voluntary 

Voluntary  or 
mandatory 

Binding  but  subject  to 
appeal  and  possibly 
review  by  trial  court 

Non-binding  but 
results  may  be 
admissible 

Non-binding  (except 
through  use  of 
adjudication  to  enforce 
agreement) 

Binding  or  non¬ 
binding 

Party-selected  third- 
party  decision-maker; 
may  have  to  be  former 
judge  or  lawyer 

Third-party  neutral 
with  specialized 
subject  matter 
expertise  may  be 
selected  by  the  parties 

Third-party  neutral 
advisor,  often  with 
specialized  subject 
matter  expertise 

Judge,  another  judge, 
or  third-party  neutral 
selected  by  the  parties. 

Statutory  procedure 
(see,  e.g..  Cal.  Code 
Civ.  Proc.  §  638  et 
seq),  but  highly 
flexible  as  to  timing, 
place  and  procedures 

Informal 

Less  formal  than 
adjudication  and 
arbitration,  but 
procedural  rules  and 
scope  of  issues  may 
be  set  by  the  parties 
and  implemented  by 
the  neutral  advisor. 

Informal,  off-the- 
record 

Opportunity  for  each 
party  to  present  proofs 
supporting  decision  in 
its  favor 

Investigatory 

Opportunity  and 
responsibility  to 
present  proofs 
supporting  result  in  its 
favor 

Presentation  of  proofs 
may  or  may  not  be 
allowed 

Win/lose  result 
(judgment  of  court) 

Report  or  testimony 

Mutually  acceptable 
agreement  sought 

Mutually  acceptable 
agreement  sought; 
binding  conference  is 
similar  to  arbitration 

Findings  of  fact  and 
conclusions  of  law 
possible  but  not 
required 

May  influence  result 
or  settlement 

Agreement  usually 
embodied  in  contract 
or  release 

Agreement  usually 
embodied  in  contract 
or  release 

Adherence  to  norms, 
laws  and  precedent 

Emphasis  on  reliable 
fact  determination 

Emphasis  on  sound, 
cost-effective  and  fair 
resolution  satisfactory 
to  both  parties 

Emphasis  on  resolving 
the  dispute 

Private  process  unless 
judicial  enforcement 
sought 

May  be  highly  private 
or  disclosed  in  court 

Highly  private  process 

Private  process,  but 
may  be  discovered 

-  10- 

Copyright  1987  ENDISPUTE,  Incorporated  -  Please  do  not  reproduce  without  permission 


71 


Reprinted  with  permission  from  Chemical  Week,  August  14,  1985 

Alternative  dispute  resolution 

—  Opening  doors  to  settlements — 


When  it  comes  to  resolving  business  or 
environmental  disputes,  “in  this  coun¬ 
try,  there’s  a  widespread  belief:  ‘What 
the  hell,  let’s  file  a  summons  and  com¬ 
plaint.  That  will  get  their  attention,  and 
then  we  can  talk,'  ”  says  Peter  H.  Kas- 
kell,  senior  vice-president  of  the  legal 
program  at  the  Center  for  Public  Re¬ 
sources  (CPR)  in  New  York  City,  an  or¬ 
ganization  devoted  to  developing  alter¬ 
natives  to  litigation.  But,  Kaskell  points 
out,  “once  you’re  on  this  adversary 
track,  and  the  lawyers  feel  their  assign¬ 
ment  and  professional  task  is  to 
win  ...  the  talk  comes  later,  after  a  lot 
of  expense.” 

Since  the  mid-1970s,  those  costs  have 
risen  exponentially.  The  number  of  mul¬ 
tiparty  lawsuits  is  proliferating  at  an 
alarming  rate.  “It  would  have  been 
amazing  if  someone  had  foreseen  10 
years  ago  the  litigation  explosion  that 
we  have  encountered  only  in  the  last 
several  years,  where  you  have  thou¬ 
sands  of  claims  in  a  single  suit,"  says 
Robert  H.  Sand,  assistant  general  coun¬ 
sel  at  Allied.  “The  pileup  in  the  courts 
that  results  from  all  this  is  very  recent 
news.”  This  new  trend  is  forcing  in¬ 
creasing  numbers  of  executives,  govern¬ 
ment  officials  and  environmentalists  to 
seek  less  expensive,  less  divisive  ways 
to  resolve  their  differences. 

A  continuum.  The  search  has  led  to 
the  development  of  a  whole 
spectrum  of  methods, 
known  collectively  as  alter¬ 
native  dispute  resolution 
(ADR),  to  defuse  adversarial 
relationships  and  devise  co¬ 
operative  solutions  to  busi¬ 
ness  and  environmental 
problems.  Those  involved  in 
ADR  describe  dispute  reso¬ 
lution  techniques  as  a  con¬ 
tinuum,  with  formal,  court- 
directed  resolution  at  one 
extreme  and  direct  negotia¬ 
tions  between  sides,  with  no 
third  party  to  intervene  or 
mediate,  at  the  other.  In  be¬ 
tween  is  a  panoply  of  tech¬ 
niques,  ranging  from  those 
in  which  a  neutral  third  par¬ 
ty  acts  as  a  mediator  with 
power  to  decide  the  matter 


and  whose  decision  is  binding,  to  those 
in  which  a  neutral  third  party  acts  as  a 
discussion  facilitator  without  power  to 
render  any  type  of  decision. 

What  these  techniques  are  labeled 
“depends  on  whom  you  talk  to,”  says 
Milton  R.  Wessel,  general  counsel  for 


‘Unlike  a  typical  negotiation, 
ADR  gives  the  primary 
responsibility  to  businessmen’ 


the  Chemical  Industry  Institute  of  Toxi¬ 
cology  (CIIT),  and  a  vocal  advocate  of 
ADR.  “There  is  no  dictionary  definition 
of  these  things.  The  terms  are  loose 
[box,  p.  31\  "  Because  there  is  no  con¬ 
sensus  on  just  what  each  form  of  ADR 
entails,  misunderstandings  can  arise, 
says  William  R.  Drake,  deputy  director 
of  the  National  Institute  for  Dispute 
Resolution  (NIDR)  in  Washington,  D.  C. 

In  short,  says  John  R.  Ehrmann,  di¬ 
rector  of  the  science  and  public  policy 
program  at  the  Keystone  Center  (Key¬ 
stone,  Colo.),  a  leading  ADR  organiza¬ 
tion,  “you  can  really  get  twisted  up  in 
all  the  jargon  and  make  it  more  compli¬ 
cated  than  it  needs  to  be.”  The  bottom 
line,  he  believes,  is  that  no  matter  what 
buzzword  is  used,  ADR,  as  a  “comple¬ 
ment”  to  the  traditional  dispute  resolu¬ 
tion  system,  “gives  people  more  choices. 


A  company  should  be  able  to  think 
through  the  widest  range  of  choices, 
not  just  litigate.” 

ADR  is  not  just  a  choice,  says  Gail 
Bingham,  director  of  the  program  on 
environmental  dispute  resolution  for  the 
Conservation  Foundation;  it’s  a  choice 
that  gets  results.  According  to  Bing¬ 
ham's  research,  to  be  published  this  fall 
in  a  book  entitled  Resolving  Environ¬ 
mental  Disputes — .4  Decade  of  Expe¬ 
rience,  in  133  of  162  disputes  that  she 
studied,  “78%  of  all  the  times  that  peo¬ 
ple  have  attempted”  mediation  or  other 
ADR  techniques  to  resolve  those  dis¬ 
agreements,  meeting  “at  least  once  in  a 
good-faith  effort  to  reach  agreement, 
they  reached  agreement.  Where  parties 
reached  agreement,”  she  continues, 
“80%  of  the  time,  they  implemented 
[those  accords]  fully,  13%  partly  and 
[in]  only  7%  [of  the  cases]  did  they  fail 
to  implement  the  agreements.” 

Cost-effective.  ADR  can  succeed  in  a 
wide  range  of  issue  areas,  including  la¬ 
bor  disputes,  business  contracts  and 
even  controversial  government  deci¬ 
sions.  Those  who  have  tried  and  used 
ADR  successfully  to  settle  their  differ¬ 
ences  in  all  of  these  areas  believe  that 
ADR  has  more  to  offer  than  just  bring¬ 
ing  the  parties  to  agreement.  To  begin 
with,  says  James  V.  Kearney,  a  senior 
partner  in  the  law  firm  of  Webster  & 
Sheffield  (New  York  City), 
which  uses  ADR  to  resolve 
|  some  of  its  most  difficult 
|  cases,  ADR  can  be  an  “ef- 
j  fective  way  to  control  litiga¬ 
tion  costs  and  risks.”  Those 
costs,  notes  NIDR’s  Drake, 
include  not  only  lawyers’ 
fees,  \vhich  can  run  as  high 
as  $300/hour,  but  also  “lost 
investment,  lost  revenues 
and  inflation.” 

"Lost  opportunities  [are] 
a  major  cost  of  litigation," 
says  James  F.  Henry,  CPR's 
president.  “This  is  particu¬ 
larly  true  in  the  chemical  in¬ 
dustry,  which  is  so  reliant 
on  intellectual  properties.” 
For  example,  he  recalls,  a 
company  “called  me  some 
time  ago  about  a  patent  dis- 


Gould:  "It’s  not  only  the  dollars"  ADR  can  save,  but  also  staff  time. 
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pute  in  the  high-tech  area  that  had 
them  stalemated.  They  realized  that 
their  competitors  were  six  months  be¬ 
hind  them,  and  they  couldn’t  remain 
stalemated  two  to  five  years  without 
losing  a  major  economic  opportunity.” 

By  using  ADR  to  settle  a  case,  all  of 
these  types  of  costs  can  be  sharply  cur¬ 
tailed.  In  one  case  settled  through  ADR 
by  John  Gould,  another  Webster  & 
Sheffield  senior  partner,  the  clients 
“saved  [approximately]  S4  million”  in  at¬ 
torneys’  fees  alone,  assuming,  he  says, 
that  the  case  was  “going  to  go  through 
three  years  for  trial  and  the  risk  of 
appeal  after  that."  The  savings,  he 
says,  "change  from  case  to  case,”  de¬ 
pending  on  the  unique  facts  of  the  situ¬ 
ation.  "But,”  he  concludes,  "if  you  elim¬ 
inate  two  years  of  litigation  in  a  major 
case,. any  client  looking  at  that  can  fig¬ 
ure  out  what  that  costs.” 

Less  ill  will.  “It’s  not  only  the  dollars” 
that  ADR  can  save,  notes  Gould.  There 
is  also  the  issue  of  “the  diversion  of 
your  staff  from  ongoing  activities.  ”  Ad¬ 
ditionally,  ADR  allows  both  sides  to  get 
back  to  doing  business  with  each  other 
more  quickly  and  with  less  residual  ill 
will  than  in  litigation.  “The  parties,”  he 
explains,  "particularly  in  large  corpo¬ 
rate  deals,  frequently  want  to  go  back 
to  doing  business  with  each  other  in  the 
way  that  they’ve  been  doing  business 
for  years.” 

“In  many  cases,”  notes  Keystone’s 
Ehrmann,  ADR  “involves  the  decision 
makers  directly  in  the  conflict  resoluton 
process  rather  than  their  representa¬ 
tive.  Therefore,”  he  continues,  “they 
have  the  opportunity  to  build  under¬ 
standing  and  relationships  with  the  oth¬ 
er  parties  at  the  table.”  The  next  time 
those  individuals  sit  across  from  each 
other  over  a  disputed  issue,  he  says, 
"they  will  have  a  better  ability  to  deal 
with  the  situation.” 

Furthermore,  since  ADR  requires  that 
company  executives  become  involved  in 
resolving  the  controversy,  finding  a  so¬ 
lution  becomes  a  business  objective, 
rather  than  just  another  monkey  that 
lawyers  have  to  shake  off  a  company  s 
back.  “It’s  a  structured  way  of  getting 
senior  officers  from  the  companies  in¬ 
volved  and  having  them  assess  both  the 
business  reality  and  the  likely  legal  out¬ 
come  at  the  same  time.  ’  says  John  T. 
Subak,  group  vice-president  and  general 
counsel  for  Rohm  and  Haas.  It  gives 
an  added  dimension  to  the  discussions,  a 
balanced  view  of  what  the  lawsuit 
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401  W.  A  St..  Suite  1400 

San  Diego,  Calif.  92101 

Contact:  Barbara  Price 

American  Arbitration  Assn. 

140  W.  51  St. 

New  York.  N.Y.  10020 
(212)  484-4000 

Contact:  Constance  O'Sullivan 

Center  for  Conflict  Resolution 

George  Mason  University 

4400  University  Dr. 

Fairfax.  Va.  22030 
(703)  323-2038 

Contact:  Henry  C.  Barringer,  Director 

Center  for  Negotiation  and  Public  Policy 
520  Statler  Office  Bldg. 

Boston.  Mass.  02116 
(617)  482-8660 

Contact:  Thomas  J.  Scott,  President 

The  Center  for  Northern  Studies 

Town  Hill 

Wolcott,  Vt.  05680 
(802)  888-4331 

Contact:  Oran  R.  Young,  Director 

Center  for  Policy  Research 

1720  Emerson  St. 

Denver.  Colo.  80218 
(303)  837-1555 

Contact:  Jessica  Pearson,  Director 

Center  for  Public  Resources 

680  Fifth  Ave. 

New  York,  N.Y.  10019 
(212)  541-9830 

Contact:  James  F.  Henry.  President 

The  Conservation  Foundation 

1717  Massachusetts  Ave.,  NW 

Washington,  D.C.  20036 
(202)  797-4300 

Contact:  Gail  Bingham 

Council  of  Better  Business  Bureaus.  Inc. 
1515  Wilson  Blvd.,  Suite  300 

Arlington.  Va.  22209 
(703)  276-0100 

Contact:  Dean  W.  Determan 

Dispute  Resolution  Information  Center 
Box  6000 

Rockville,  Md.  20850 
(301)  251-5194 

Contact:  Ellen  Mowbray 

Endispute 

1333  H  St.,  NW.  Suite  460 

Washington,  D.C.  20005 
(202)  898-0146 

Contact:  Jonathan  B.  Marks,  President 

Environmental  Conflict  Project 

2036  Dana  Bldg 

School  of  Natural  Resource* 

University  of  Michigan 

Ann  Arbor,  Mich.  48109 

(313)  763-9022 


Environmental  Mediation  International 

1775  Pennsylvania  Ave.,  NW,  Suite  475 
Washington.  D.C.  20006 
(202)  475-0457 

Contact:  Robert  E.  Stem.  President 

ERM-McGlennon  Associates 

283  Franklin  St. 

Boston,  Mass.  02110 
(617)  357-4443 

Contact:  Peter  Schneider 

Forum  on  Community  and  the  Environment 
422  Waverly  St. 

Palo  Alto.  Calif.  94301 
(415)  321-7347 

Contact:  Jeanne  Litts,  Administrator 

Illinois  Environmental  Consensus  Forum 
University  of  Illinois,  Chicago 

2085  Taylor 

Chicago,  III.  60680 
(312)  996-5758 

Contact:  Kevin  Croak,  Director 

Institute  for  Environmental  Negotiation 
University  of  Virginia 

Campbell  Hall 

Charlottesville.  Va.  22903 
(804)  924-1970 

Contact:  A.  Bruce  Dotson 

Keystone  Center 

P.O.  Box  606 

Keystone,  Colo.  80435 
(303)  468-5822 

Contact:  John  Ehrmann 

The  Mediation  Institute 

605  First  Ave.,  Suite  525 

Seattle.  Wash.  98104 
(206)  624-0805 

Contact:  Laurie  K.  Rush 

National  Academy  of  Conciliators 

5530  Wisconsin  Ave.,  Suite  1 130 

Chevy  Chase,  Md.  20815 
(301)  654-6515 

Contact:  Jacques  Nacson 

National  Institute  for  Dispute  Resolution 

1901  L  St..  NW,  Suite  600 

Washington,  D.C.  20036 
(202)  466-4764 

Contact:  William  R.  Drake 

New  England  Environmental  Mediation  Center 
108  Lincoln  St. 

Boston,  Mass.  02111 
(617)  451-3670 

Contact:  Rosemary  Noonan 

Public  Mediation  Service 

P.O.  Box  6109 

Falls  Church.  Va.  22046 
(703)  534-1526 

Contact:  Roger  Richman,  Director 

Society  of  Professionals  in  Dispute  Resolution 
1730  Rhode  Island  Ave..  Suite  909 

Washington,  D.C.  20036 
(202)  833-2188 

Contact:  Laurene  Huges  Church,  Director 

Triangle  Associates 

461  Colman  Building 

811  First  Ave. 

Seattle.  Wash.  98104 
(2061  583-0655 

Contact:  Alice  Shorett.  President 

Western  Network 
1215  Paseo  de  Peralta 
Santa  Fa,  N.M.  87501 


Contact:  Karen  V.  Gottlieb 


(505  )  982-9805 
Contact:  John  A.  Folk-Williams.  President 


Alternative  dispute  resolution  organizations 
addressing  the  CPI’s  concerns* 


•On  environmental  dispute*,  regulatory  rule 
making;  government.  corporate/bu*ines»  l**ue*. 
Source:  Dispute  Retolutlon  Resource  Directory. 
1904,  National  Institute  for  Diapute  Resolu¬ 
tion,  Weshlngton,  D.C. 
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might  look  like.  It  puts  into  one  room 
both  the  lawyers  and  the  businessmen. 
But  unlike  a  typical  negotiation,  it  gives 
the  primary  responsibility  to  the  busi¬ 
nessmen,  which  is  where  it  belongs.” 

That  is  "the  message  of  ADR,”  con¬ 
tends  Kaskell.  “When  you  have  a  $10 
million  claim,  lawyers  talk  about  money, 
whereas  businessmen  can  talk  about 
new  deals.”  And,  he  says,  "as  disputes 
often  arise  out  of  contracts,  this  is  real¬ 
ly  a  business  relation.”  Unfortunately, 
concedes  Kaskell,  despite  growing  sup¬ 
port  within  the  business  community,  not 
enough  people  have  heeded  ADR’s  mes¬ 
sage,  and  the  “use  of  ADR  techniques  is 
far  below  potential." 

ADR's  devotees  point  to  several  rea¬ 
sons  why  ADR  is  not  catching  on  quick¬ 
ly.  “A  lot  of  lawyers  are  reluctant  to 
use  these  things,"  notes  Wessel.  That’s 
because  ADR  is  a  relatively  new  pro¬ 
cess,  says  Gould.  “Lawyers  are  afraid 
that  there  is  a  risk  that  they  and  their 
clients  will  be  naive — that  they’ll  go  in, 
and  they’ll  lay  their  facts  on  the  table, 
but  the  other  side  won’t  lay  its  facts  on 
the  table.”  The  result,  he  adds:  “The 
mini-trial  [ADR  procedure]  leads  no¬ 
where,  because  although  they  go  into  it 
with  good  intentions,  it  does  not  result 
in  a  settlement,  and  then  they’re  back 
in  the  courthouse  and  they’ve  already 
put  all  their  cards  on  the  table.” 

Also,  notes  Kearney,  “ADR  is  difficult 
to  arrange  when  you  don’t  have  a  rela¬ 
tionship  upon  which  to  base”  the  mutu¬ 
al  trust  that  is  necessary  when  parties 
enter  into  ADR  discussions.  For  exam¬ 
ple,  he  explains,  companies  that  are  al¬ 
ready  doing  business  together  have  a 
vested  interest  in  maintaining  that  rela¬ 
tionship  once  the  dispute  comes  to  an 
end.  Thus  they  are  more  likely  to  enter 
into  ADR  than  disputants  whose  first 
real  contact  is  adversarial,  as  is  the  sit¬ 
uation  in  toxic  tort  cases  such  as  the 
Agent  Orange  or  Bhopal  litigation. 

Tit  for  tat  The  nature  of  the  U.  S. 
litigation  process  is  also  a  factor,  as¬ 
serts  Gould.  “You  have  officers  at  a 
company  to  whom  the  dispute  means  a 
great  deal.  They  frequently  believe  it 
will  affect  their  careers  adversely.” 
Plus,  he  says,  “added  to  those  officers 
you  have  lawyers  who  are  involved  in 
the  competitive  give-and-take  of  the  pro¬ 
ceeding,”  he  explains,  which  can  lead  to 
a  case  of  tit  for  tat.  “  ‘That  fellow 
served  me  with  motion  papers  on  Fri¬ 
day  night,’  one  attorney  will  say,” 
Gould  adds,  which  means  spending  the 
weekend  drafting  a  response.  Then,  he 
says,  the  lawyer  will  retaliate  by  say¬ 
ing,  “I’m  not  going  to  think  about  talk¬ 
ing  about  alternative  dispute  resolution 
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for  another  month  until  the  flow,  the 
momentum  is  quite  good  for  our  side.” 

Sometimes,  there  is  fear  that  the  op¬ 
position  will  sense  weakness  in  a  case  if 
a  company  suggests  an  ADR  approach. 
“The  party  who  raises  his  or  her  hand 
and  says,  ‘Why  don’t  we  think  of  ADR?’ 
looks  weak.  Consequently,  they  don’t  do 
it,”  says  Gould.  Instead,  he  continues. 


‘What  is  new  in  the  chemical 
industry’  is  applying  mediation 
to  environmental  disputes 


“they  go  to  court,  they  file  the  lawsuit, 
and  they  go  full  steam  ahead.” 

At  least  113  companies  have  found 
what  they  believe  is  a  way  around  this 
roadblock.  They  are  subscribers  to  a 
new  program,  conceived  by  CPR's  legal 
program,  called  the  “Corporate  Policy 
Statement  on  Alternative  Dispute  Reso¬ 
lution,”  also  known  as  the  “ADR 
pledge.”  The  ADR  pledge  commits  each 
signatory  company  to  exploring  ADR  as 
a  method  of  first  resort,  if  a  dispute 
arises  between  companies  on  the  sub¬ 
scriber  list.  To  subscribe,  the  chief  exec¬ 
utive  officer  (CEO)  and  chief  legal  offi¬ 
cer  of  the  corporation  must  sign  the 
agreement.  If  no  accord  can  be  reached, 
then  they  are  free  to  take  their  griev¬ 
ance  to  court. 

"This  relieves  the  onus  of  being  the 
first  to  propose  settlement  discussions,” 
says  CPR’s  Kaskell.  “The  practical  ef¬ 
fect  of  the  statement,”  explains  Robert 


Drake:  ADR  must  become  more  widely  accepted. 


A.  Butler,  chief  litigation  counsel  for 
Union  Carbide,  one  of  the  signatories, 
“is  that  any  company  that  participates 
in  the  pledge  process  can  and  will  raise 
ADR  without  fear  that  it  will  be  regard¬ 
ed  as  a  sign  of  weakness.  It  also  gives 
companies  enhanced  confidence  and  en¬ 
couragement  that  if  they  raise  ADR  as 
a  possibility  it  will  be  considered.” 

The  ADR  pledge  can  also  be  a  way  to 
nip  litigious  behavior  in  the  bud  within 
one’s  own  organization,  elaborates  Kas¬ 
kell.  He  notes  that  "the  request  to  initi¬ 
ate  litigation  typically  does  not  come 
from  the  CEO,  but  from  other  execu¬ 
tives,  group  presidents,  divisional  gener¬ 
al  managers.  Often,  those  people  are 
younger  and  more  bellicose  and  closer 
to  the  situation — and  more  emotionally 
involved.”  The  company’s  general  coun¬ 
sel,  though,  has  experienced  the  head¬ 
aches  a  major  lawsuit  between  two  or 
more  companies  involves.  If  that  gener¬ 
al  counsel  has  a  statement  signed  by 
the  CEO  that  the  firm  will  use  ADR 
when  a  dispute  arises,  he  is,  Kaskell 
says,  “in  a  perfect  position  to  say,  ‘This 
is  against  company  policy.  We  have  to 
try  to  work  this  out  first.’  ” 

No  sign  of  weakness.  Over  the 
course  of  1984  and  early  1985,  he  says, 
“the  great  majority"  of  CPR’s  member¬ 
ship  has  subscribed  to  the  pledge.  Kas¬ 
kell  believes  that  signing  the  pledge  has 
not  just  been  a  paper  promise.  There 
have  “been  general  counsels  who  have 
indicated  that  they’ve  used  our  pledge 
as  a  basis  to  say  to  other  companies, 
‘Let’s  sit  down  and  talk,’  ”  reports  Kas¬ 
kell.  "I’ve  even  been  told  of  situations," 
he  continues,  in  which  a  company  that 
has  signed  the  pledge,  “in  a  dispute 
with  a  company  which  they  knew  full 
well  had  not  signed,”  has  used  it  to 
“smooth  the  way,  to  open  the  door  to 
discussions”  by  asking  the  other  side, 
“  ‘We’ve  adopted  this  policy — have 
you?’  ”  What  that  posture  does,  says 
Kaskell,  is  show  the  other  side  that 
“  ‘we’ll  talk  settlement  with  anyone — 
and  it  isn’t  a  sign  of  weakness.’  ’’ 

Much  of  industry’s  support,  says  Kas¬ 
kell,  was  drummed  up  by  the  Chemical 
Manufacturers  Assn.  (CMA)  through  a 
letter  sent  by  its  president,  Robert  A. 
Roland,  to  CMA’s  members,  urging 
them  to  sign  the  pledge.  CMA’s  position, 
says  David  F.  Zoll,  CMA’s  vice-president 
and  general  counsel,  is  that  “ADR  has 
merit  in  its  own  right  If  our  industry  is 
seen  as  generally  inclined  to  consider 
ADR  in  intercorporate  disputes,  that 
reputation  may  have  a  spillover  effect 
when  we  deal  with  Washington  issues 
in  convincing  people  that  we  are  serious 
about  trying  to  cooperatively  solve 
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Alternative  dispute 
resolution:  A  lexicon 

Alternative  dispute  resolution  (ADR) 

mechanisms  or  techniques  generally 
are  intended  to  be  an  alternative  to 
the  traditional  court  process.  They 
usually  involve  the  use  of  impartial 
intervenors  referred  to  as  third  parties 
(no  matter  how  many  parties  are  in¬ 
volved  in  the  dispute)  or  neutrals. 
Some  define  ADR  more  broadly  to 
mean  finding  better  ways  to  resolve 
disputes,  including  those  that  have  not 
reached — and  may  never  reach — the 
courts  or  other  official  forums. 
Conciliation  is  an  informal  process  in 
which  the  third  party  tries  to  bring 
the  disputants  to  agreement  by  lower¬ 
ing  tensions,  improving  communica¬ 
tions,  interpreting  issues,  providing 
technical  assistance,  exploring  poten¬ 
tial  solutions  and  bringing  about  a  ne¬ 
gotiated  settlement,  either  informally 


or,  in  a  subsequent  step,  through  for¬ 
mal  mediation. 

Mediation  is  a  process  in  which  the 
mediator  assists  the  disputants  to 
reach  a  negotiated  settlement  of  their 
differences.  Mediation  is  usually  a  vol¬ 
untary  process  that  results  in  a  signed 
agreement  that  defines  the  future  be¬ 
havior  of  the  parties.  The  mediator  is 
not  empowered  to  render  a  decision. 
The  mini-trial  is  often  used  after  com¬ 
panies  in  a  dispute  have  begun  litiga¬ 
tion,  but  before  the  case  has  come  to 
trial  in  court.  A  typical  mini-trial 
might  entail  a  period  of  limited  discov¬ 
ery  after  which  attorneys  present 
their  best  cases  to  managers  with  au¬ 
thority  to  settle  and,  most  often,  a 
neutral  adviser  who  may  be  a  retired 
judge  ( see  below )  or  other  lawyer. 
Private  judging  is  a  procedure  in 
which  a  judge,  on  stipulation  of  the 
parties,  can  refer  a  pending  lawsuit  to 
a  private  neutral  party  for  trial  with 
the  same  effect  as  though  the  case 


were  tried  in  a  courtroom.  The  verdict 
can  be  appealed  through  the  regular 
court  appellate  system.  Parties  may 
also  engage  in  private  judging  without 
a  referral  from  a  court  of  law  and 
may  agree  beforehand  whether  the 
judge's  verdict  will  be  binding. 
Regulatory  negotiation  (reg/neg)  or 
public  policy  dialogue  is  aimed  at 
bringing  together  representatives  of 
business,  public  interest  groups  and 
government,  with  the  help  of  a  neu¬ 
tral,  to  explore  regulatory  matters. 
The  dialogue  is  intended  to  identify 
areas  of  agreement,  to  narrow  areas 
of  disagreement  and  to  identify  gener¬ 
al  areas  and  specific  topics  for 
negotiation. 

Source:  Paths  to  Justice:  Major  Pub¬ 
lic  Policy  Issues  of  Dispute  Resolu¬ 
tion,  Report  of  the  Ad  Hoc  Panel  on 
Dispute  Resolution  and  Public  Policy; 
prepared  by  the  National  Institute  for 
Dispute  Resolution,  October  1983. 


problems  in  that  arena  as  well.”  Zoll 
emphasizes  that  "our  interest  in  encour¬ 
aging  ADR  is  to  further  a  trend  that  is 
already  under  way.” 

Sometimes,  try  as  a  company  might, 
ADR  does  not  work  out.  In  other  situa¬ 
tions,  ADR  may  not  be  applicable.  “We 
have  suggested  ADR  in  a  couple  of  dis¬ 
putes,”  says  Rohm  and  Haas’s  Subak. 
“So  far,  we  have  not  been  able  to  con¬ 
vince  the  other  side  to  use  it.”  In  one 
instance,  the  other  side  "felt  we  were 
simply  too  far  apart  in  our  positions  to 
make  it  worthwhile.”  However,  Subak 
says,  “we  think  we  will  use  it  and  use  it 
successfully”  in  the  future. 

Guidelines.  For  those  instances  in 
which  companies  think  that  ADR  may 
be  a  viable  alternative,  a  number  of 
techniques  and  ADR  centers  are  avail¬ 
able  (table,  p.  29).  Some  centers  publish 
reference  materials  to  help  companies 
conduct  their  own  ADR  proceedings. 
For  example,  CPR  has  set  up  guidelines 
on  ADR  procedures  for  multiparty  Su¬ 
perfund  site  cost  allocation,  and  loss  al¬ 
location  in  toxic  tort  cases.  It  also  has 
drafted  a  model  mini-trial  agreement 
for  business  disputes  .  The  Keystone 
Center  in  Colorado  has  developed  a  "Sit¬ 
ing  Process  Handbook,”  outlining  an 
ADR  approach  for  siting  hazardous 
waste  management  facilities. 

Of  the  techniques  applicable  to  busi¬ 
ness  disputes,  one  of  the  most  promis¬ 
ing  is  the  mini-trial — an  out-of-court 
procedure,  used  with  or  without  an  im¬ 
partial  third  party  to  guide  the  parties 


(box,  above).  Henry  says  that  mini-trials 
have  been  successful  “in  reducing  legal 
costs  and  expediting  the  procedure,  and 
[in]  giving  a  better  result  than  in  court. 
Business  executives,  having  a  knowl¬ 
edge  of  business  procedures,  come  up 
with  a  win/win  result,  which  the  court 


‘A  lot  of  lawyers ...  are 
afraid  the  other  side  won’t 
lay  its  facts  on  the  table’ 


would  love  to  do  but  can’t  because  of 
the  adversary  structure  of  its  proceed¬ 
ings,  which  give  a  win/lose  result.” 

Attorneys  who  have  been  involved  in 
mini-trials  say  the  technique  is  most  of¬ 
ten  used  after  litigation  has  com¬ 
menced,  but  well  before  the  matter 
comes  to  trial  in  court.  “Mini-trials  oc¬ 
cur  generally  after  six  months  to  one 
year  of  trial  preparation  [and]  discov¬ 
ery” — that  phase  of  litigation  during 
which  both  sides  collect  information 
from  each  other,  says  Kearney.  “Then," 
he  explains,  “each  side  knows  the 
law  ...  the  risks  [of  engaging  in  ADR  or 
pushing  on  with  the  legal  case]  become 
more  clear,”  the  issues  better  defined. 

Preparing  to  offer  the  option  of  a 
mini-trial  to  the  other  side  of  a  dispute 
is  not  a  matter  only  for  the  lawyers, 
Gould  stresses.  The  executives  involved 
in  the  conflict  must  become  active  par¬ 
ticipants.  So  must  officers  or  managers 
within  the  corporation  who  are  not  di¬ 
rectly  involved  in  the  dispute.  Once 


those  individuals  are  chosen,  says 
Gould,  “we  then  talk  to  the  other  side,” 
asking  them  if  they  would  be  interested 
in  having  “a  situation  where  we  would 
come  in— the  lawyers  from  XYZ  Corp.— 
and  we  would  present  our  side  of  the 
case  to  officers  from  our  company  and 
from  your  company,  with  a  view  that 
when  this  process  is  over,  you  will  have 
heard  our  side,  we’ll  have  heard  your 
side,  and  people  who  are  not  involved  in 
the  fight  or  dispute  on  each  side  will 
then  go  off  and  meet  with  each  other 
and  try  to  resolve  it” 

‘Rent-a-judge.'  The  mini-trial  might 
take  a  number  of  forms,  even  going  as 
far  as  holding  a  full  “mock  trial,”  com¬ 
plete  with  “jurors”  who  are  members  of 
the  companies  in  dispute  with  each  oth¬ 
er.  Sometimes,  Gouid  notes,  "the  two 
sides  hire  a  retired  judge  to  sit  in  the 
middle  and  run  [the  mini-trial]  procedur- 
ally,”  as  he  or  she  would  in  a  real  court¬ 
room.  This  is  sometimes  referred  to  as 
"private  judging,”  or  "rent-a-judge." 

Again,  as  in  other  ADR  techniques, 
reminds  CIIT’s  Wessel,  “private  judging 
is  a  term  that  has  a  lot  of  variation." 
But  in  essence,  he  says,  private  judging 
is  a  “form  of  arbitration,”  in  that  the 
mini-trial  private  judge  “will  in  fact  ren¬ 
der  a  decision  for  you.”  However,  Wes¬ 
sel  says,  "sometimes,  the  private  judge 
acts  really  as  a  sort  of  adviser,  media¬ 
tor.  conciliator,”  who  will  say  ‘“here's 
what  will  happen  to  you  if. . . 

Allowing  a  private  judge  in  a  mini¬ 
trial  to  act  as  an  arbitrator,  rather  than 
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a  mediator,  can  present  problems, 
warns  Gould.  The  judge’s  opinion, 
whether  binding  or  not,  he  says,  could 
influence  the  outcome  of  the  negotia¬ 
tions.  "Practically  speaking,”  Gould 
adds,  “when  the  two  sides  go  off  to 
make  a  decision  on  how  to  settle,  if  a 
former  judge  says  to  them,  T  think  ABC 
Corp.  has  a  better  argument  than  XYZ 
Corp.,’  that  has  an  impact  on  the  way 
that  case  gets  resolved.” 

Mini-trials,  while  a  relatively  recent 
development  in  the  ADR  arsenal,  are 
not  the  newest  dispute  resolution  meth¬ 
od  on  the  block.  “What  is  new,”  says 
NIDR's  Drake,  particularly  “in  the 
chemical  industry,”  is  the  application  of 
mediation  and  other  forms  of  negotia¬ 
tion  to  public  policy  and  environmental 
and  regulatory  disputes.  The  ADR  buzz¬ 
word  of  choice  for  this  phenomenon  is 
"reg/neg,"  which  stands  for  regulatory 
negotiation  or  negotiated  rule  making. 

Reg/neg.  The  "heart”  of  the  reg/neg 
approach,  explains  Ehrmann,  is  the 
bringing  together,  usually  by  a  govern¬ 
ment  entity  like  the  Environmental  Pro¬ 
tection  Agency  (EPA),  of  all  groups  that 
might  be  interested  in,  or  adverse  to,  a 


regulation  or  set  of  rules  that  the  agen¬ 
cy  has  to  promulgate.  In  lieu  of  imple¬ 
menting  the  regulation  and  then  allow¬ 
ing  everyone  opposed  to  it  to  take  the 
agency  to  court,  says  Ehrmann,  the 
agency  will  bring  all  sides  together  to 
discuss  the  matter  beforehand. 

Such  discussions,  Drake  says,  are 
"important  to  the  industry,  public  agen- 


CMA’s  Zoll:  ‘Our  interest  in 
encouraging  ADR  is  to  further 
a  trend  already  under  way’ 


cies  and  the  environmental  groups”  that 
become  involved.  By  bringing  in  inter¬ 
ested  parties  prior  to  promulgation,  he 
explains,  “you  work  out  consensus  on 
regulations.”  He  adds  that,  particularly 
with  “the  sensitive  and  controversial 
rule  makings,  the  federal  agencies  in¬ 
volved  are  frequently  sued  after  the 
rule  is  promulgated.”  After  going  to 
court  over  a  regulation,  he  notes,  it’s 
much  more  difficult  to  come  back  to  the 
negotiation  table. 

The  agency  with  the  most  experience 
in  this  area  is  EPA,  which  has  estab¬ 


lished  a  separate  reg/neg  program,  al¬ 
though  the  Occupational  Health  and 
Safety  Administration  and  other  agen¬ 
cies  have  dabbled  in  reg/neg,  too.  “I’m 
very  excited  about  what  we’ve  been 
able  to  do,”  says  Chris  Kirtz,  director  of 
EPA’s  regulatory  negotiation  project. 

Under  Kirtz's  guidance,  and  with  the 
help  of  outside,  professional  negotiator/ 
facilitators,  EPA  has  successfully  nego¬ 
tiated  two  regulations.  One  of  these  is  a 
rewrite  of  the  emergency  pesticide  ex¬ 
emptions  under  Section  18  of  the  Feder¬ 
al  Insecticide,  Fungicide  and  Rodenti- 
cide  Act  (FIFRA).  Those  negotiations 
involved  both  CMA  and  the  National  Ag¬ 
ricultural  Chemicals  Assn.  (NACA),  as 
well  as  the  U.  S.  Dept,  of  Agriculture, 
environmental  organizations  and  pesti¬ 
cide  users.  This  group  had  four  months 
in  which  to  negotiate  all  the  provisions 
of  the  Section  18  regulations. 

Almost  a  record.  “NACA  was  selected 
as  a  principal”  in  the  negotiations,  re¬ 
calls  Earl  C.  Spurrier,  NACA's  vice-pres¬ 
ident  of  regulatory  affairs,  who  headed 
a  subcommittee  within  the  discussions. 
It  was,  he  says,  “the  first  time  that  [all 
these  groups]  sat  around  the  table  in  a 
harmonious  relationship.  We  were  able 
to  disagree  without  being  disagree¬ 
able.”  And  at  the  end  of  the  four 
months,  the  group  had  drafted  a  pream¬ 
ble  and  the  regulations,  “which,”  he  in¬ 
sists,  “is  almost  record  breaking.” 

The  draft  regulations  already  have 
been  published  in  the  Federal  Register, 
and  a  60-day  comment  period  on  the 
draft  ended  recently.  Now,  Spurrier 
says,  EPA  is  going  over  "our  comments 
on  the  comments.  EPA  will  put  it  into 
the  final  rule-making  language,”  which 
will  then  go  into  the  Federal  Register 
“as  a  final  rule  in  January  1986.”  Usual¬ 
ly,  Spurrier  notes,  “it  takes  the  better 
part  of  two  to  three  years”  from  the 
time  a  regulation  is  proposed  until  it 
gets  to  this  final  stage.  Using  reg/neg, 
the  whole  process  will  have  taken  17-18 
months  from  start  to  finish. 

“We’ve  saved  at  least  six  months  to  a 
year,”  Spurrier  boasts,  partly  by  get¬ 
ting  out  of  the  way,  up  front,  the  com¬ 
ments  that,  under  normal  procedures, 
would  be  submitted  after  the  fact.  In 
that  way,  “we  took  away  about  90%  of 
the  trash  that  EPA  would  have  had  to 
wallow  through,”  he  points  out.  Be¬ 
sides,  he  says,  "I  enjoyed  the  procedure. 
I’d  do  it  again,  and  I’d  recommend  [reg/ 
neg]  for  anybody  with  a  controversial” 
government  issue  to  work  through. 

EPA  is  hoping  that  such  enthusiasm 
for  its  reg/neg  process  will  have  a 
“spillover  effect."  says  Milton  Russell, 
assistant  administrator  for  policy,  plan- 
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ning  and  evaluation.  Kinz’s  program  is 
already  feeling  this  within  EPA  itself. 
With  two  successful  reg/neg  proce¬ 
dures  “in  the  bag,"  he  says,  "we  have 
our  own  resources  demanding"  that 
Kirtz  help  them  with  their  own  reg/ 
negs.  “The  first  year,”  he  reminisces, 
drumming  up  support  “was  like  [the  la¬ 
bors  of]  Sisyphus.”  Now,  he  predicts, 
“in  the  next  five  to  six  months,  we’ll 
get  three  more  [reg/negs]  under  way.” 

No  panacea.  Kirtz  and  Russell  expect 
that  EPA  will  institutionalize  this  ADR 
process  and  turn  it  into  a  standard  op¬ 
tion  for  promulgating  regulations.  Kirtz 
points  out  that  there  are  200-250  regula¬ 
tions  under  development  within  the 
agency  at  any  one  time.  However,  he  is 
careful  to  say,  "I  don’t  want  people  out 
there  to  think  that  we  think  this  is  a 
panacea.  We  have  no  illusions  that  this 
is  appropriate  for  all  or  even  most  of 
our  rules.”  Rather,  says  Russell,  ADR 
will  be  used  in  the  “small  percentage” 
of  rule  makings  that  lend  themselves  to 
that  process.  But,  Kirtz  says,  every  suc¬ 
cessful  reg/neg  saves  the  agency  mon¬ 
ey  and  time.  “Our  experience  sug¬ 
gests,”  he  sums  up,  “that  looking 
ahead,  these  gains  will  be  significant.” 


"In  my  view,"  says  Conservation 
Foundation’s  Bingham,  “the  objective 
of’  reg/neg,  mini-trials,  mediation  and 
all  other  ADR  techniques  “is  consensus 
building.”  ADR  as  a  method  of  problem 
solving  and  as  a  movement  “has  really 
progressed  over  the  past  10  years. 
. . .  What’s  coming,”  she  predicts,  is  the 
incorporation  of  “that  understanding 


The  objective  of  mini-trials 
and  all  other  ADR  techniques 
‘is  consensus  building’ 


into  public  decision-making  institu¬ 
tions,”  such  as  EPA's  reg/neg  project 
“I  think  that’s  the  most  exciting  thing 
that's  going  to  happen  in  the  next  10 
years.” 

That  evolution  will  take  place  in  sev¬ 
eral  areas  at  the  same  time.  ADR’s 
champions  believe  that  within  a  few 
years,  concepts  about  how  to  negotiate 
complex  disputes  over  such  issues  as 
Superfund  apportionment’  hazardous- 
waste-facility  siting  and  toxic  tort 
cases — and  the  techniques  to  do  so — 
will  become  more  sophisticated.  Negoti¬ 
ators  and  mediators  will  also  become 


more  proficient  as  the  “profession  of 
mediation  grows  and  matures,”  predicts 
Bingham,  noting  that  the  membership 
of  the  Society  of  Professionals  in  Dis¬ 
pute  Resolution  “grew  100%  in  the  last 
year  and  a  half.” 

While  mediators  and  techniques  be¬ 
come  more  sophisticated,  the  next  gen¬ 
eration  of  lawyers  and  business  profes¬ 
sionals  will  be  learning  about  ADR  from 
professors  rather  than  from  experience 
after  years  in  the  field.  What  that  will 
produce,,  Bingham  hopes,  is  a  “whole 
generation  predisposed  to  dispute  reso¬ 
lution  as  a  method  of  first  resort” 

“When  we  can  get  to  the  point  where 
[ADR  methods]  are  just  another  set  of 
tools  in  a  field  with  a  spectrum  of  possi¬ 
bilities,"  says  Ehrmann,  “we’ll  really 
have  gotten  where  we  want  to  be.”  But 
to  get  there,  says  Drake,  ADR  must  be¬ 
come  more  widely  accepted.  “The  most 
direct  way”  for  that  to  happen,  says 
Ehrmann,  is  for  executives,  lawyers  and 
government  officials  to  experience  suc¬ 
cessful  ADR  for  themselves.  “But.”  con¬ 
cludes  Ehrmann,  “word  of  mouth  is  the 
best  marketing  tool.”  □ 

LAURIE  A.  RICH,  with 
Kenneth  Jacobson  in  New  York  City 
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COMMENTARY 

ALTERNATIVE  DISPUTE  RESOLUTION:  PANACEA  OR 

ANATHEMA? 

Harrv  T.  Edwards * 

j 

The  Alternative  Dispute  Resolution  (ADR)  movement  has  seen  an 
extraordinary  transformation  in  the  last  ten  years.  Little  more  than 
a  decade  ago,  only  a  handful  of  scholars  and  attorneys  perceived  the 
need  for  alternatives  to  litigation.  The  ADR  idea  was  seen  as  nothing 
more  than  a  hobbyhorse  for  a  few  offbeat  scholars.  Today,  with  the 
rise  of  public  complaints  about  the  inefficiencies  and  injustices  of  our 
traditional  court  systems,  the  ADR  movement  has  attracted  a  band¬ 
wagon  following  of  adherents.  ADR  is  no  longer  shackled  with  the 
reputation  of  a  cult  movement. 

At  worst,  ADR  is  merely  a  highly  fashionable  idea,  now  viewed 
as  worthy  of  serious  discussions  among  practitioners  and  scholars  of 
widely  diverse  backgrounds  and  professional  interests.  At  best,  the 
ADR  movement  reflects  a  serious  new  effort  to  design  workable  and 
fair  alternatives  to  our  traditional  judicial  systems.  There  can  be  no 
doubt,  however,  that  the  ADR  movement  has  drawn  wide  public 
attention.  During  the  past  five  years,  there  have  been  literally  scores 
of  books,  articles,  conferences,  bulletins,  newsletters,  and  new  course 
offerings  on  ADR.  Mechanisms  for  alternative  dispute  resolution  are 
now  being  established  throughout  the  United  States,  with  well  over 
one  hundred  and  fifty  minor  dispute  mediation  centers  in  almost  forty 
states,1  and  court-annexed  arbitration  is  now  actively  used  in  both 
state  and  federal  courts.2  These  are  indeed  heady  times  for  those  in 
the  ADR  movement.  There  is  reason  for  concern,  however,  that  the 
bandwagon  may  be  on  a  runaway  course. 

Popularity  and  public  interest  are  not  sure  signs  of  a  quality  en¬ 
deavor.  This  is  certainly  true  of  ADR.  because  the  movement  is  ill- 
defined  and  the  motives  of  some  ADR  adherents  are  questionable.  It 
appears  that  some  people  have  joined  the  ADR  bandwagon,  without 
regard  for  its  purposes  or  consequences,  because  they  see  it  as  a  fast 
(and  sometimes  interesting)  way  to  make  a  buck.  It  has  also  been 
suggested  that  some  of  those  people  who  promote  ADR  as  a  means 


*  Circuit  Judge,  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit.  Cornell 
University,  B.S.,  1962;  University  of  Michigan,  J.D.,  196s.  The  author  wishes  to  acknowledge 
the  research  assistance  given  him  by  Charles  Blanchard  in  the  preparation  of  this  Commentary. 

1  Edelman,  Institutionalizing  Dispute  Resolution  Alternatives ,  9  Just.  Sys.  J.  134,  136 

(1984). 

2  Sixteen  states  and  ten  federal  district  courts  have  authorized  court-ordered  arbitration 
programs.  See  Background  and  Status,  Dispute  Resolution  F.,  Aug.  1985,  at  4. 
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to  serve  the  poor  and  oppressed  in  society  are  in  fact  principally 
motivated  by  a  desire  to  limit  the  work  of  the  courts  in  areas  affecting 
minority  interests,  civil  rights,  and  civil  liberties.  And  it  is  sometimes 
claimed  that  there  are  those  who  subscribe  to  the  ADR  movement 
because  they  view  efficient  and  inexpensive  dispute  resolution  as  an 
important  societal  goal,  without  regard  for  the  substantive  results 
reached.  If  the  ADR  movement  prominently  reflects  such  thinking 
then  it  is  unclear  whether  the  movement  is  a  panacea  for,  or  is 
anathema  to,  the  perceived  problems  in  our  traditional  court  systems. 

My  principal  concern  is  that,  in  our  enthusiasm  over  the  ADR 
idea,  we  may  fail  to  think  hard  about  what  we  are  trying  to  accom¬ 
plish.  It  is  time  that  we  reflect  on  our  goals  and  come  to  terms  with 
both  the  promise  and  the  danger  of  alternatives  to  traditional  litiga¬ 
tion.3  In  this  essay  I  will  offer  some  views  on  the  direction  this 
reflection  should  take. 


I.  The  Problem  in  Perspective 

If  alternative  dispute  resolution  mechanisms  are  most  significant 
as  substitutes  for  traditional  litigation,  then  it  is  important  to  assess 
the  specific  problems  facing  our  judicial  system  that  ADR  seeks  to 
address.4  Fortunately,  the  literature  on  this  subject  is  so  extensive 
that  it  is  unnecessary  here  to  rehash  the  issues  or  to  resolve  the  ongoing 
debate  as  to  whether  we  are  truly  an  overly  litigious  society.5  It  is 
enough  to  note  that,  in  recent  years,  the  cost  of  litigation  has  sub¬ 
stantially  increased  and  the  number  of  cases  filed  in  state  and  federal 
courts  has  mushroomed.  For  example,  between  i960  and  1980  the 
number  of  filings  per  capita  in  federal  district  courts  nearly  doubled.6 
Although  our  judicial  systems  recently  have  been  adjusted  to  meet 


3  Bv  “alternative”  dispute  resolution  I  mean  to  focus  on  any  ADR  system  that  resolves 
disputes  pursuant  to  methods  other  than  traditional  litigation  or  government  regulatory  action. 
Some  alternatives  —  such  as  court-annexed  arbitration  —  act  as  adjuncts  to  courts.  Others, 
however,  use  private  fora  not  connected  in  any  way  to  government  institutions. 

4  This  Commentary  will  focus  on  the  caseload  problems  of  our  judicial  systems.  However, 
I  recognize  that  ADR  is  also  responding  to  other  problems  with  the  legal  system.  See  Abel, 
The  Contradictions  in  Informal  Justice,  in  The  Politics  of  Informal  Justice  310  (R.  Abel 
ed.  1982);  Edwards,  Hopes  and  Fears  for  Alternative  Dispute  Resolution,  21  Willamette  L. 
Rev.  425  (1985). 

5  See,  e.g.,  Edwards,  The  Rising  Workload  and  Perceived  "Bureaucracy”  of  the  Federal 
Courts:  A  Causation- Based  Approach  to  the  Search  for  Appropriate  Remedies,  68  Iowa  L.  Rev. 
871  (1983);  Galanter,  Reading  the  Landscape  of  Disputes:  What  We  Know  and  Don’t  Knorv 
(And  Think  We  Know)  About  Our  Allegedly  Contentious  and  Litigious  Society,  31  UCLA  L. 
Rev  4  (i9§3);  Miller  &  Sarat,  Grievances,  Claims,  and  Disputes:  Assessing  the  Adversary 
Culture  15  Law  &  Soc’Y  Rev.  525  (1981);  Trubeck,  Sarat,  Felstiner,  Kritzer  &  Grossman,  The 
Costs  of  Ordinary  Litigation,  31  UCLA  L.  Rev.  72  (1983). 

6  See  Galanter,  supra  note  5,  at  37. 
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this  massive  increase  in  caseload,7  it  is  somewhat  pollyanish  to  view 
the  addition  of  still  more  judges  as  an  acceptable  solution  to  our 
society’s  ever  increasing  demand  for  judicial  resources. 

Of  course,  it  is  misleading  to  look  at  statistics  on  court  congestion 
as  conclusive  evidence  of  the  faults  of  judicial  process  because,  in 
state  and  federal  courts,  about  ninety  percent  of  all  cases  are  settled 
without  adjudication.8  Although  (or  maybe  because)  case  filings  are 
high,  we  already  have  an  “alternative  dispute  resolution”  system  that 
emphasizes  negotiation  rather  than  adjudication.  Unfortunately,  our 
experiences  with  litigation-settlement  negotiations  have  been  far  short 
of  satisfactory.  Recent  research  reveals  widespread  dissatisfaction 
among  trial  attorneys,  with  a  “staggering”  eighty-five  percent  agreeing 
that  the  ad  hoc  processes  now  employed  in  connection  with  litigation- 
settlement  negotiations  could  be  significantly  improved.  The  parties 
involved  complain  that  compromise  comes  too  late,  is  too  expensive, 
and  is  too  stressful.9 

While  there  is  obvious  room  for  improvement  in  the  way  we  settle 
cases  —  perhaps  by  encouraging  a  more  active  judicial  role  in  settle¬ 
ment  negotiations  —  it  is  probably  naive  to  think  that  this  alone  will 
fully  solve  the  problems  with  our  burgeoning  caseloads.  Many  judges 
simply  lack  the  mediation  skills  necessary  for  the  successful  resolution 
of  cases  through  compromise.  There  is,  unfortunately,  no  obvious 
match  between  the  characteristics  that  make  for  excellent  judging  and 
the  skills  required  for  successful  mediation.  Additionally,  we  cannot 
depend  on  private  litigants  to  settle  cases  satisfactorily  on  their  own; 
too  many  lawyers  view  the  suggestion  of  compromise  as  an  admission 
of  weakness  and  therefore  delay  the  initiation  of  negotiations  with  the 
hope  that  the  onus  of  suggesting  settlement  will  fall  on  opposing 
counsel.10  Also,  lawyers  often  become  so  convinced  of  the  merits  of 
their  clients’  positions  that  they  may  have  wholly  unrealistic  expec¬ 
tations  regarding  the  outcome  of  a  case,  thereby  lessening  the  possi¬ 
bilities  of  successful  early  negotiation.  For  these  reasons,  we  should 
be  highly  skeptical  of  existing  trial  settlement  processes  as  we  search 
for  viable  mechanisms  for  alternative  dispute  resolution.  Parties  will 


7  See  id. 

8  A  study  of  cases  in  five  federal  district  courts  and  at  least  one  state  court  in  each  federal 
district  found  that  less  than  8%  of  the  cases  went  to  trial.  In  22.5%  of  the  cases,  the  judge 
either  dismissed  the  case  or  rendered  judgment  on  the  merits  summarily.  The  remainder  were 
resolved  by  settlement.  See  Trubeck,  Sarat,  Felstiner,  Kritzer  &  Grossman,  supra  note  5>  at 
89. 

9  See  W.  Brazil,  Settling  Civil  Suits  i  (1985).  According  to  Brazil,  “the  process  through 
which  the  parties  eventually  reach  agreement  often  is  difficult  to  launch,  then  can  be  awkward, 
expensive,  time-consuming,  and  stressful.  The  route  to  resolution  can  be  tortuously  indirect 
and  travel  over  it  can  be  obstructed  by  emotion,  posturing,  and  interpersonal  friction.”  Id.  at 
44- 

10  See  id.  at  45. 
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continue  to  settle  cases,  but  it  is  unlikely  that  the  settlement  process 
will  improve  if  we  rely  solely  on  the  ad  hoc  negotiation  processes 
currently  in  use. 

Given  the  inadequacy  of  traditional  responses  to  the  manifold 
problems  with  our  court  systems,  it  is  not  surprising  that  many  com¬ 
mentators  believe  that  we  must  develop  new  approaches  for  dispute 
resolution  in  lieu  of  litigation.  Generally,  I  concur,  but  I  think  that 
there  are  two  critical  threshold  inquiries  that  we  must  make  before 
we  leap  to  embrace  any  system  of  ADR.  First,  we  should  consider 
whether  an  ADR  mechanism  is  being  proposed  to  facilitate  exisdng 
court  procedures,  or  as  an  alternative  wholly  separate  from  the  estab¬ 
lished  system.  Second,  we  must  consider  whether  the  disputes  that 
will  be  resolved  pursuant  to  an  ADR  system  will  involve  significant 
public  rights  and  duties.  In  other  words,  we  must  determine  whether 
ADR  will  result  in  an  abandonment  of  our  constitutional  system  in 
which  the  “rule  of  law”  is  created  and  principally  enforced  by  legiti¬ 
mate  branches  of  government  and  whether  rights  and  duties  will  be 
delimited  by  those  the  law  seeks  to  regulate.  Perhaps  the  best  way 
to  conceptualize  these  critical  issues  is  by  reference  to  a  simple  matrix: 


Private  Disputes  Public  Disputes 


ADR  in 

Private  Disputes  Resolved 

Public  Law  Issues 

Court 

by  Adjuncts  to  Courts 

Resolved  by  Adjuncts 
to  Courts 

ADR  Outside 

Private  Disputes  Resolved 

Public  Law  Issues 

Court 

by  Independent 

Resolved  by  Independent 

Mechanisms 

Mechanisms 

Obviously,  many  disputes  cannot  be  easily  classified  as  solely  pri¬ 
vate  disputes  that  implicate  no  constitutional  or  public  law.  Many 
commentators  have  tried  to  distinguish  “public”  and  “private”  disputes; 
but,  in  my  view,  no  one  has  been  fully  successful  in  this  effort.  The 
problem  is  that  hidden  in  many  seemingly  private  disputes  are  often 
difficult  issues  of  public  law.  In  this  Commentary,  I  offer  no  easy 
solution  to  the  definitional  problem  of  public/private  disputes.  I  do 
suggest,  however,  that  there  are  a  number  of  public  law  cases  that 
are  easily  identifiable  as  such.  These  include  constitutional  issues, 
issues  surrounding  existing  government  regulation,  and  issues  of  great 
public  concern.  The  latter  category  might  include,  for  example,  the 
development  of  a  legal  standard  of  strict  liability  in  products  liability 
cases  11  Although  less  easily  identifiable  than  constitutional  and  reg¬ 
ulatory  issues,  such  issues  of  great  public  concern  can  be  accommo- 


>1  See,  e.g.,  Escola  v.  Coca  Cola  Bottling  Co.,  24  Cal.  2d  453,  150  P.2d  436  (*944)  (Traynor, 
J.,  concurring). 
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dated  so  long  as  ADR  mechanisms  are  created  as  adjuncts  to  existing 
judicial  or  regulatory  systems,  or  if  these  issues  can  be  relitigated  in 
court  after  initial  resolution  pursuant  to  ADR. 12 

My  purpose  in  creating  a  public/private  law  matrix  is  not  to  give 
court  administrators  a  fool-proof  method  of  assigning  cases  to  appro¬ 
priate  dispute  resolution  systems.13  Instead,  the  matrix  helps  to  illu¬ 
minate  those  aspects  of  ADR  that  should  give  rise  to  the  greatest 
concern.  In  particular,  we  must  focus  on  the  quadrant  of  the  matrix 
that  would  allow  for  the  resolution  of  public  law  disputes  in  ADR 
systems  that  are  totally  divorced  from  courts.  ADR  mechanisms  fall¬ 
ing  within  this  quadrant,  I  believe,  are  wholly  inappropriate. 

In  the  remainder  of  this  Commentary  I  will  explore  the  hazards 
and  possibilities  presented  by  each  quadrant  in  the  matrix,  beginning 
with  two  quadrants  that  involve  the  use  of  ADR  as  an  adjunct  to  our 
traditional  court  system. 

IE.  The  Role  of  ADR  Within  the  Traditional  Court  System 

One  way  to  deal  with  the  caseload  problem  is  simply  to  divert 
cases  from  litigation  by  limiting  the  jurisdiction  of  the  courts.  There 
are  two  difficulties  with  such  a  “demand-side”  approach.  First,  lim¬ 
iting  the  jurisdiction  of  courts  may  result  in  diminished  rights  for 
minorities  and  other  groups,  whose  cases  in  areas  like  civil  rights, 
prisoner  suits,  and  equal  employment  are  likely  to  be  the  first  removed 
from  the  courts.  Second,  the  jurisdiction-limiting  solution  fails  to 
recognize  the  potential  role  of  ADR  within  the  traditional  court  sys¬ 
tems.  If  we  rush  to  limit  the  substantive  jurisdiction  of  our  courts, 
we  may  lose  our  best  opportunity  to  experiment  with  the  promise  of 
ADR. 

Implicitly  recognizing  these  two  difficulties,  many  ADR  advocates 
have  suggested  the  use  of  ADR  as  an  adjunct  to  federal  and  state 


12  Cf.  Alexander  v.  Gardner-Denver  Co.,  415  U.S.  36  (1974)  (holding  that  title  VII  claims 
should  be  heard  de  novo  in  federal  court  even  after  the  claims  are  heard  in  grievance  arbitration). 

13  The  recent  Supreme  Court  decision  in  Thomas  v.  Union  Carbide  Agric.  Prods.  Co.,  105 
S.  Ct.  332s  (1985),  is  not  inconsistent  with  my  central  thesis  that  public  law  should  not  be 
resolved  by  private  ADR  mechanisms.  Thomas  held  that  article  III  does  not  prohibit  Congress 
from  selecting  binding  arbitration  as  the  mechanism  for  resolving  compensation  disputes  among 
participants  in  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act’s  pesticide  registration 
scheme.  In  Thomas,  arbitration  was  chosen  by  Congress  pursuant  to  standards  that  it  set. 
There  was  no  danger  that  private  parties  would  decide  issues  of  public  law. 

Thomas  is  also  noteworthy  because  it  employed  a  public/private  distinction.  It  was,  however, 
using  the  distinction  as  developed  in  article  III  jurisprudence.  This  Commentary  employs  the 
public/private  distinction  for  an  entirely  different  purpose.  While  article  III  is  concerned  about 
the  exercise  of  judicial  power  by  the  political  branches  of  government,  my  concern  is  that  public 
law  issues  may  be  resolved  by  nongovernmental  bodies.  Nevertheless,  the  complexity  of  the 
public/private  distinction,  as  exemplified  by  Thomas,  reinforces  my  belief  that  decisions  to  use 
ADR  should  be  made  on  a  case-by-case  basis. 
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court  systems.  ADR  would  not  replace  litigation,  but  instead  would 
be  used  to  make  our  traditional  court  systems  work  more  efficiently 
and  effectively.  Because  the  vast  majority  of  all  court  cases  are  settled 
rather  than  adjudicated,  many  commentators  believe  that  ADR  has 
an  enormous  potential  for  reducing  caseloads  by  enhancing  the  effec¬ 
tiveness  of  settlement;  at  the  same  time,  because  ADR  would  be  under 
the  careful  supervision  of  courts,  there  is  far  less  danger  that  ADR 
would  become  a  nefarious  scheme  for  diminishing  the  rights  of  the 
underprivileged  in  our  society. 

There  are  several  ways  in  which  the  enormous  settlement-enhanc¬ 
ing  potential  of  ADR  can  be  tapped.  Many  lawyers  insist  that  a 
neutral,  penetrating,  and  analytical  assessment  of  a  case  greatly  en¬ 
hances  the  prospects  of  a  successful  negotiation  by  offering  a  realistic 
view  of  what  could  transpire  if  a  case  goes  to  full-blown  adjudica¬ 
tion.14  Furthermore,  because  too  many  lawyers  view  the  suggestion 
of  compromise  as  an  admission  of  weakness,  mechanisms  that  place 
the  onus  of  suggesting  settlement  negotiations  on  neither  party  have 
tremendous  potential  for  initiating  settlement  at  much  earlier  stages 
in  the  litigation. JS 

Indeed,  many  private  litigants  and  courts  already  use  ADR  because 
it  offers  such  a  neutral  assessment  and  requires  parties  to  think  about 
compromise  at  earlier  stages  in  the  litigation.  For  example,  several 
corporations  have  pioneered  the  resolution  of  large  and  complicated 
business  disputes  by  mini-trials. 16  Although  the  result  is  nonbinding, 
mini-trials  have  been  tremendously  successful  in  settling  cases  quickly. 
Business  litigants  frequently  find  the  opinion  of  a  third  party  invalu¬ 
able  in  deciding  how  best  to  settle  many  quite  complicated  cases.  The 
mini-trials  also  have  the  virtue  of  forcing  corporate  litigants  to  con¬ 
front  the  weaknesses  in  their  cases.17  Unfortunately,  however,  mini¬ 
trials  are  a  realistic  option  only  for  the  wealthy,  and  the  success  of 
mini-trials  may  result  from  the  fact  that  they  are  initiated  by  the 
parties,  who  thereby  show  their  predisposition  to  settle. 

Court-annexed  arbitration  —  quickly  being  adopted  in  many  state 
and  federal  courts  —  may  offer  a  “poor  man’s  mini-trial.”  Many 


14  See  W.  Brazil,  supra  note  9,  at  44-46. 

15  See  id.  at  45. 

16  The  first  use  of  the  mini-trial  was  a  patent  infringement  action  brought  by  Telecredit 
against  TRW.  After  three  years  of  litigation,  the  two  parties  held  a  nonbinding  arbitration 
before  executives  of  both  corporations  and  former  Judge  James  Davis  of  the  Court  of  Claims. 
Thirty  minutes  after  the  hearing,  the  parties  settled.  See  Green,  Recent  Developments  in 
Alternative  Forms  of  Dispute  Resolutions ,  100  F.R.D.  512,  514-16  (1983)-  Judge  Lambros  has 
introduced  a  “summary  jury  trial”  modeled  after  the  mini-trial.  Lambros,  The  Summary  Jury 
Trial  and  Other  Alternative  Methods  of  Dispute  Resolution ,  103  F.R.D.  461  (1984). 

17  The  mini-trial  has  been  successful  in  settling  disputes  of  several  major  corporations  in¬ 
cluding  Control  Data  Corp.,  Burroughs  Corp.,  Gillette  Corp.,  and  Texaco.  See  Green,  supra 

note  16,  at  517- 
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jurisdictions  have  compulsory  arbitration  for  particular  classes  of  cases 
—  primarily  tort  and  contract  disputes  with  potential  damage  awards 
below  an  established  dollar  ceiling.  Critically,  therefore,  court-an¬ 
nexed  arbitration  is  most  often  used  to  resolve  private  disputes  rather 
than  difficult  public  law  issues.18  Indeed,  by  diverting  private  dis¬ 
putes  to  arbitration,  federal  and  state  courts  may  be  able  to  expend 
more  time  and  energy  resolving  difficult  public  law  problems. 

The  experience  in  most  state  court-annexed  arbitration  programs 
is  very  encouraging.  A  large  percentage  of  the  disputants  accept  the 
arbitrated  settlements  and  express  satisfaction  with  the  arbitration 
process.  In  Pittsburgh,  for  example,  court-annexed  arbitration  ends 
three-quarters  of  all  cases  without  appeal,  and  the  median  time  to  a 
hearing  is  three  months,  in  marked  contrast  to  an  eighteen-month 
wait  for  trial.19  In  Michigan,  although  disputants  accept  the  arbitra- 
don  award  in  less  than  half  of  the  cases,  only  seven  percent  of  all 
cases  in  which  the  arbitration  award  is  rejected  actually  go  to  trial.20 

Of  course,  in  the  excitement  over  the  docket-clearing  potential  of 
court- annexed  arbitration,  we  must  not  make  the  mistake  of  ignoring 
the  quality  of  arbitration  outcomes.  The  evidence  on  this  is  sparse, 
but  a  study  of  the  Pittsburgh  program  did  find  that  most  participants 
viewed  arbitration  outcomes  as  fair.21  Additionally,  court-annexed 
arbitration  has  many  of  the  characteristics  of  adjudication  —  most 
notably  the  application  of  rules  of  law  by  neutral  decisionmakers. 

Unfortunately,  the  success  of  arbitration  programs  has  been  less 
than  uniform.  The  seventh  amendment  right  to  a  jury  trial  requires 
that  arbitrated  settlements  be  nonbinding,  unless  the  parties  agree 
otherwise.22  In  cases  seen  to  be  very  important  to  the  litigants  — 
whether  for  monetary  reasons  or  otherwise  —  losing  parties  are  rarely 
willing  to  accept  the  result  of  arbitration  as  long  as  a  trial  de  novo 
remains  available  and  they  have  so  little  to  lose  by  resorting  to  full¬ 
blown  litigation.  Only  if  parties  agree  beforehand  to  waive  their  jury 
rights  can  arbitration  be  fully  effective.23 


18  Obviously,  some  small  tort  and  contract  disputes  can  often  present  novel  and  important 
public  law  issues.  The  danger  of  this  occurring,  however,  is  much  less  than  that  which  would 
occur  if  constitutional  and  regulatory  cases  were  arbitrated.  Furthermore,  court-annexed  arbi¬ 
tration  ensures  the  parties  eventual  access  to  the  courts,  where  novel  public  law  issues  can  be 
resolved. 

19  See  Institute  for  Civil  Justice,  An  Overview  of  the  First  Five  Program  Years 
36  (1983). 

20  See  Shuart,  Smith  &  Planet,  Settling  Cases  in  Detroit:  An  Examination  of  Wayne  County’s 
“Mediation”  Program,  8  JUST.  SYS.  J.  307,  315  (1983). 

21  Institute  for  Civil  Justice,  supra  note  19,  at  36. 

22  The  nonbinding  nature  of  court-annexed  arbitration  has  been  the  key  factor  permitting 
federal  court-annexed  arbitration  to  survive  seventh  amendment  challenge.  See  New  Eng. 
Merchants  Nat’l  Bank  v.  Hughes,  556  F.  Supp.  712,  714  (E  D.  Pa.  1983);  Kimbrough  v. 
Holiday  Inn,  478  F.  Supp.  566  (E.D.  Pa.  1979). 

23  Over  half  of  all  arbitrated  settlements  in  the  Maryland  Health  Claims  Arbitration  System, 
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Even  with  this  problem  of  finality,  court-annexed  arbitration  has 
increased  the  ease  with  which  cases  are  settled.  Most  parties  that 
reject  arbitration  decisions  eventually  settle  —  often  earlier  than  they 
would  have  in  the  absence  of  arbitration.  Even  if  parties  do  not 
accept  the  outcome  of  arbitration,  the  arbitrator’s  decision  forces  both 
parties  to  focus  on  a  neutral  third-party’s  realistic  assessment  of  the 
case.24 

As  our  experience  with  court-annexed  arbitration  demonstrates, 
federal  and  state  courts  are  striving  mightily  to  accommodate  and 
encourage  the  development  of  demonstrably  effective  dispute  resolu¬ 
tion  mechanisms,  especially  in  cases  involving  private  disputes.  At 
the  same  time,  because  these  alternatives  allow  for  careful  supervision 
by  the  judiciary,  there  is  less  danger  that  the  poor  will  find  no  room 
on  the  docket.  And,  most  importantly,  under  these  ADR  mechanisms, 
which  function  as  adjuncts  to  existing  court  systems,  there  is  little 
likelihood  that  we  will  see  the  creation  or  development  of  public  law 
by  private  parties.  By  focusing  on  that  quadrant  of  the  matrix  offering 
the  least  concern  —  the  resolution  of  mostly  private  disputes  by  ADR 
systems  that  act  as  adjuncts  to  courts  —  programs  such  as  court- 
annexed  arbitration  may  diminish  the  pressure  on  courts  to  reduce 
substantive  rights  in  response  to  perceived  or  actual  excessive  case¬ 
loads. 


III.  The  Role  of  ADR  as  an  “Alternative”  System 

It  is  clear,  however,  that  a  number  of  ADR  proponents  have  a  far 
more  ambitious  vision  of  ADR  than  that  set  forth  so  far.  Some,  such 
as  Jerold  Auerbach,  seem  to  favor  community  resolution  of  disputes 


for  example,  are  refused  by  parties  who  demand  a  trial  de  novo.  See  MacAlister  &  Scanlan, 
Health  Claims  Arbitration  in  Maryland:  The  Experiment  Has  Failed ,  14  U.  Balt.  L.  Rev. 
481,  SOI  (1985).  Similarly,  about  60%  of  the  litigants  studied  in  three  federal  district  courts 
refused  arbitrated  settlements  in  the  court-annexed  arbitration  programs  adopted  by  those  courts. 
See  E.  Lind  &  J.  Shapard,  Evaluation  of  Court-Annexed  Arbitration  in  Three  Fed¬ 
eral  District  Courts  76  (1983). 

24  A  study  of  three  federal  district  court  programs  found  that,  in  two  of  the  three  districts 
studied,  the  time  from  filing  to  disposition  decreased  as  a  result  of  arbitration.  In  most  cases 
this  was  because  arbitration  encouraged  earlier  settlements.  See  E.  Lind  &  J.  Shapard,  supra 

In  addition,  some  private  groups  have  begun  using  agreements  designed  to  prevent  litigation 
altogether.  IBM  and  Hitachi,  for  example,  have  agreed,  as  part  of  a  consent  decree  in  a  major 
trade  secret  case,  to  resolve  all  future  trade  secret s  disputes  by  negotiation  and  arbitration.  See 
S  Goldberg,  E.  Green  &  F.  Sander,  Dispute  Resolution  545  (1985)-  Although  not  court- 
annexed,  this’  type  of  agreement  between  two  private  parties  is  not  troubling  because  it  is 
unlikely  to  implicate  public  law  issues. 
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using  community  values  instead  of  the  rule  of  law.25  Others,  such  as 
the  Chief  Justice,  complain  that  “there  is  some  form  of  mass  neurosis 
that  leads  many  people  to  think  courts  were  created  to  solve  all  the 
problems  of  mankind,”  and  believe  that  ADR  must  be  used  to  curb 
the  “flood”  of  “new  kinds  of  conflicts”  (such  as  “welfare  .  .  .  claims 
under  the  Equal  Protection  Clause”)  that  have  purportedly  over¬ 
whelmed  the  judicial  system.26  In  either  case,  these  ADR  advocates 
propose  a  truly  revolutionary  step  —  the  resolution  of  cases  through 
ADR  mechanisms  free  from  any  judicial  monitoring  or  control. 

If  we  can  assume  that  it  is  possible  to  finance  and  administer  truly 
efficient  systems  of  dispute  resolution,  then  there  would  appear  to  be 
no  significant  objections  to  the  use  of  even  wholly  independent  ADR 
mechanisms  to  resolve  private  disputes  that  do  not  implicate  important 
public  values.  For  instance,  settling  minor  grievances  between  neigh¬ 
bors  according  to  local  mores  or  resolving  simple  contract  disputes  by 
commercial  norms  may  lead  to  the  disposition  of  more  disputes  and 
the  greater  satisfaction  of  the  participants.  In  strictly  private  disputes, 
ADR  mechanisms  such  as  arbitration  often  are  superior  to  adjudica¬ 
tion.  Disputes  can  be  resolved  by  neutrals  with  substantive  expertise, 
preferably  chosen  by  the  parties,  and  the  substance  of  disputes  can 
be  examined  without  issue-obscuring  procedural  rules.27  Tens  of  thou¬ 
sands  of  cases  are  resolved  this  way  each  year  by  labor  and  commer¬ 
cial  arbitration,28  and  even  more  private  disputes  undoubtedly  could 
be  better  resolved  through  ADR  than  by  adjudication. 

However,  if  ADR  is  extended  to  resolve  difficult  issues  of  consti¬ 
tutional  or  public  law  —  making  use  of  nonlegal  values  to  resolve 
important  social  issues  or  allowing  those  the  law  seeks  to  regulate  to 
delimit  public  rights  and  duties  —  there  is  real  reason  for  concern. 
An  oft-forgotten  virtue  of  adjudication  is  that  it  ensures  the  proper 
resolution  and  application  of  public  values.  In  our  rush  to  embrace 
alternatives  to  litigation,  we  must  be  careful  not  to  endanger  what 
law  has  accomplished  or  to  destroy  this  important  function  of  formal 
adjudication.  As  Professor  Fiss  notes: 

Adjudication  uses  public  resources,  and  employs  not  strangers  chosen 
by  the  parties  but  public  officials  chosen  by  a  process  in  which  the 
public  participates.  These  officials,  like  members  of  the  legislative 
and  executive  branches,  possess  a  power  that  has  been  defined  and 


25  See  J.  Auerbach,  Justice  Without  Law?  138-47  (1983).  However,  even  Auerbach 
recognizes  serious  limitations  on  the  use  of  local  values  in  modern  society,  see,  e.g.,  id.  at  144 
(“[AJlternatives  prevent  the  use  of  courts  for  redistributive  purposes  in  the  interest  of  equality, 
by  consigning  the  rights  of  disadvantaged  citizens  to  institutions  with  minimal  power  to  enforce 
or  protect  them.*). 

26  Address  by  Chief  Justice  Warren  E.  Burger,  in  Minneapolis,  Minnesota  4  (Aug.  21,  1985). 

27  See  S.  Goldberg,  E.  Green  &  F.  Sander,  supra  note  24,  at  189. 

2S  See  Meyerowitz,  The  Arbitration  Alternative ,  A.B.A.  J.,  Feb.  1985,  at  78-79. 
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conferred  by  public  law,  not  by  private  agreement.  Their  job  is  not 
to  maximize  the  ends  of  private  parties,  not  simply  to  secure  the 
peace,  but  to  explicate  and  give  force  to  the  values  embodied  in 
authoritative  texts  such  as  the  Constitution  and  statutes:  to  interpret 
those  values  and  to  bring  reality  in  accord  with  them.29 

The  concern  here  is  that  ADR  will  replace  the  rule  of  law  with 
nonlegal  values.  J.  Anthony  Lucas’  masterful  study  of  Boston  during 
the  busing  crisis  highlights  the  critical  point  that  often  our  nation’s 
most  basic  values  —  such  as  equal  justice  under  the  law  —  conflict 
with  local  nonlegal  mores.30  This  was  true  in  Boston  during  the 
school  desegregation  battle,  and  it  was  true  in  the  South  during  the 
civil  rights  battles  of  the  sixties.  This  conflict,  however,  between 
national  public  values  reflected  in  rules  of  law  and  nonlegal  values 
that  might  be  embraced  in  alternative  dispute  resolution,  exists  in 
even  more  mundane  public  issues. 

For  example,  many  environmental  disputes  are  now  settled  by 
negotiation  and  mediation  instead  of  adjudication.  Indeed,  as  my 
colleague  Judge  Wald  recently  observed,  there  is  little  hope  that  Su¬ 
perfund  legislation  can  solve  our  nation’s  toxic  waste  problem  unless 
the  vast  bulk  of  toxic  waste  disputes  are  resolved  through  negotiation, 
rather  than  litigation.31  Yet,  as  necessary  as  environmental  negotia¬ 
tion  may  be,  it  is  still  troubling.  When  Congress  or  a  government 
agency  has  enacted  strict  environmental  protection  standards,  nego¬ 
tiations  that  compromise  these  strict  standards  with  weaker  standards 
result  in  the  application  of  values  that  are  simply  inconsistent  with 
the  rule  of  law.  Furthermore,  environmental  mediation  and  negotia¬ 
tion  present  the  danger  that  environmental  standards  will  be  set  by 
private  groups  without  the  democratic  checks  of  governmental  insti¬ 
tutions.  Professor  Schoenbrod  recently  has  written  of  an  impressive 
environmental  mediation  involving  the  settlement  of  disputes  concern¬ 
ing  the  Hudson  River.  According  to  Schoenbrod,  in  that  case  private 
parties  bypassed  federal  and  state  agencies,  reached  an  accommoda¬ 
tion  on  environmental  issues,  and  then  presented  the  settlement  to 
governmental  regulators.  The  alternative  to  approval  of  the  settle¬ 
ment  was  continued  litigation,  which  was  already  in  its  seventeenth 
year,  with  no  end  in  sight.32 

The  resulting  agreement  may  have  been  laudable  in  bringing  an 
end  to  protracted  litigation.  But  surely  the  mere  resolution  of  a 


29  Fiss,  Against  Settlement,  93  Yale  L.J.  1073,  1085  (1984). 

30  See  J.  Lukas,  Common  Ground:  A  Turbulent  Decade  in  the  Lives  of  Three 
American  Families  127  (1985);  Lukas,  Community  and  Equality  in  Conflict,  N.Y.  Times, 
Sept.  8,  1985,  at  E5,  col.  2. 

31  See  Wald,  Negotiation  of  Environmental-  Disputes:  A  New  Role  for  the  Courts ?,  10  Colum. 
J.  Envtl.  L.  1,  8  (198s). 

32  See  Schoenbrod,  Limits  and  Dangers  of  Environmental  Mediation:  A  Review  Essay,  58 
N.Y.U.  L.  Rev.  1453,  1466-67  (1983)- 
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dispute  is  not  proof  that  the  public  interest  has  been  served.  This  is 
not  to  say  that  private  settlements  can  never  produce  results  that  are 
consistent  with  the  public  interest;  rather,  it  is  to  say  that  private 
settlements  are  troubling  when  we  have  no  assurance  that  the  legis¬ 
lative-  or  agency-mandated  standards  have  been  followed,  and  when 
we  have  no  satisfactory  explanation  as  to  why  there  may  have  been 
a  variance  from  the  rule  of  law. 

In  the  Hudson  River  example,  we  should  be  concerned  if  private 
negotiators  settled  the  environmental  dispute  without  any  meaningful 
input  or  participation  from  government  regulators,  or  if  the  private 
parties  negotiated  a  settlement  at  variance  with  the  environmental 
standard  that  had  been  established  by  government  agencies.  If,  how¬ 
ever,  government  agencies  promulgated  the  governing  environmental 
standards  pursuant  to  legislatively  established  rulemaking  procedures 
(which,  of  course,  involve  public  participation),  and  if  the  private 
parties  negotiated  a  settlement  in  accordance  with  these  agency  stan¬ 
dards  and  subject  to  agency  approval,  then  the  ADR  process  may  be 
seen  to  have  worked  well  in  conjunction  with  the  rule  of  law.  Indeed, 
the  environmental  negotiators  may  have  facilitated  the  implementation 
of  the  rule  of  law  by  doing  what  agency  regulators  had  been  unable 
to  achieve  for  seventeen  years. 

A  subtle  variation  on  this  problem  of  private  application  of  public 
standards  is  the  acceptance  by  many  ADR  advocates  of  the  “broken- 
telephone”  theory  of  dispute  resolution  that  suggests  that  disputes  are 
simply  “failures  to  communicate”  and  will  therefore  yield  to  “repair 
service  by  the  expert  ‘facilitator.’”33  This  broken-telephone  theory  was 
implicitly  illustrated  in  a  speech  by  Rosalynn  Carter  describing  the 
admittedly  important  work  of  the  Carter  Center  at  Emory  University 
in  Atlanta.  The  Carter  Center  recently  conducted  a  seminar  that 
brought  together  people  on  both  sides  of  the  tobacco  controversy. 
According  to  Rosalynn  Carter,  “when  those  people  got  together,  I 
won’t  say  they  hated  each  other,  but  they  were  enemies.  But  in  the 
end,  they  were  bringing  up  ideas  about  how  they  could  work  to¬ 
gether.  ”34 

This  result  is  praiseworthy  —  mutual  understanding  and  good 
feeling  among  disputants  obviously  facilitates  intelligent  dispute  res¬ 
olution  —  but  there  are  some  disputes  that  cannot  be  resolved  simply 
by  mutual  agreement  and  good  faith.  It  is  a  fact  of  political  life  that 
many  disputes  reflect  sharply  contrasting  views  about  fundamental 
public  values  that  can  never  be  eliminated  by  techniques  that  en¬ 
courage  disputants  to  “understand”  each  other.  Indeed,  many  dispu¬ 
tants  understand  their  opponents  all  too  well.  Those  who  view  to- 


■“  C.  Krauthammer,  Cutting  Edges:  Making  Sense  of  the  Eighties  4-5  (1985). 

J4  May,  Ex-First  Lady  Tells  of  Work  of  Carter  Center,  Detroit  Free  Press,  Sept.  13,  1985, 
at  8B. 
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bacco  as  an  unacceptable  health  risk,  for  example,  can  never  fully 
reconcile  their  differences  with  the  tobacco  industry,  and  we  should 
not  assume  otherwise.  One  essential  function  of  law  is  to  reflect  the 
public  resolution  of  such  irreconcilable  differences;  lawmakers  are 
forced  to  choose  among  these  differing  visions  of  the  public  good.  A 
potential  danger  of  ADR  is  that  disputants  who  seek  only  understand¬ 
ing  and  reconciliation  may  treat  as  irrelevant  the  choices  made  by  our 
lawmakers  and  may,  as  a  result,  ignore  public  values  reflected  in  rules 
of  law. 

We  must  also  be  concerned  lest  ADR  becomes  a  tool  for  diminish¬ 
ing  the  judicial  development  of  legal  rights  for  the  disadvantaged. 
Professor  Tony  Amsterdam  has  aptly  observed  that  ADR  may  result 
in  the  reduction  of  possibilities  for  legal  redress  of  wrongs  suffered  by 
the  poor  and  underprivileged,  “in  the  name  of  increased  access  to 
justice  and  judicial  efficiency.”35  Inexpensive,  expeditious,  and  infor¬ 
mal  adjudication  is  not  always  synonymous  with  fair  and  just  adju¬ 
dication.  The  decisionmakers  may  not  understand  the  values  at  stake 
and  parties  to  disputes  do  not  always  possess  equal  power  and  re¬ 
sources.  Sometimes  because  of  this  inequality  and  sometimes  because 
of  deficiencies  in  informal  processes  lacking  procedural  protections, 
the  use  of  alternative  mechanisms  will  produce  nothing  more  than 
inexpensive  and  ill-informed  decisions.  And  these  decisions  may 
merely  legitimate  decisions  made  by  the  existing  power  structure 
within  society.  Additionally,  by  diverting  particular  types  of  cases 
away  from  adjudication,  we  may  stifle  the  development  of  law  in 
certain  disfavored  areas  of  law.  Imagine,  for  example,  the  impover¬ 
ished  nature  of  civil  rights  law  that  would  have  resulted  had  all  race 
discrimination  cases  in  the  sixties  and  seventies  been  mediated  rather 
than  adjudicated.  The  wholesale  diversion  of  cases  involving  the  legal 
rights  of  the  poor  may  result  in  the  definition  of  these  rights  by  the 
powerful  in  our  society  rather  than  by  the  application  of  fundamental 
societal  values  reflected  in  the  rule  of  law. 

Family  law  offers  one  example  of  this  concern  that  ADR  will  lead 
to  “second-class  justice.”  In  the  last  ten  years,  women  have  belatedly 
gained  many  new  rights,  including  new  laws  to  protect  battered 
women  and  new  mechanisms  to  ensure  the  enforcement  of  child- 
support  awards.  There  is  a  real  danger,  however,  that  these  new 
rights  will  become  simply  a  mirage  if  all  “family  law”  disputes  are 
blindly  pushed  into  mediation.  The  issues  presented  extend  beyond 
questions  of  unequal  bargaining  power.  For  example,  battered  women 
often  need  the  batterer  ordered  out  of  the  home  or  arrested  —  goals 
fundamentally  inconsistent  with  mediation. 


Address  by  Professor  Anthony  G.  Amsterdam,  Judicial  Conference,  D  C.  Circuit  (May 

21,  1984),  reprinted  in  105  F.R.D.  251,  291  (1985)- 

36  As  Carol  Lefcourt  of  the  National  Center  on  Women  and  Family  Law  explains: 
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Some  forms  of  mediation,  however,  would  protect  the  public  val¬ 
ues  at  stake.  Professors  Mnookin  and  Kornhauser  suggest,  for  ex¬ 
ample,  that  divorce  settlements  can  be  be  mediated  successfully  de¬ 
spite  disparities  in  bargaining  power  by  requiring  court  review  of 
settlements  that  deviate  from  a  predefined  norm.37  Additionally,  some 
disputes  that  are  not  otherwise  subject  to  court  review  also  might  be 
well  suited  for  mediation.38  Many  cases,  however,  may  require  noth¬ 
ing  less  than  judicial  resolution.  At  the  very  least  we  must  carefully 
evaluate  the  appropriateness  of  ADR  in  the  resolution  of  particular 
disputes. 

Even  with  these  concerns,  however,  there  are  a  number  of  prom¬ 
ising  areas  in  which  we  might  employ  ADR  in  lieu  of  traditional 
litigation.  Once  a  body  of  law  is  well  developed,  arbitration  and  other 
ADR  mechanisms  can  be  structured  in  such  a  way  that  public  rights 
and  duties  would  not  be  defined  and  delimited  by  private  groups. 
The  recent  experience  of  labor  arbitrators  in  the  federal  sector,  who 
are  required  to  police  compliance  with  laws,  rules,  and  regulations, 
suggests  that  the  interpretation  and  application  of  law  may  not  lie 
outside  the  competence  of  arbitrators.39  So  long  as  we  restrict  arbi¬ 
trators  to  the  application  of  clearly  defined  rules  of  law,  and  strictly 
confine  the  articulation  of  public  law  to  our  courts,  ADR  can  be  an 
effective  means  of  reducing  mushrooming  caseloads.  Employment 
discrimination  cases  offer  a  promising  example.  Many  employment 
discrimination  cases  are  highly  fact-bound  and  can  be  resolved  by 
applying  established  principles  of  law.  Others,  however,  present  novel 
questions  that  should  be  resolved  by  a  court.  If  the  more  routine 
cases  could  be  certified  to  an  effective  alternative  dispute  resolution 
system  that  would  have  the  authority  to  make  some  final  determina¬ 
tions,  the  courts  could  devote  greater  attention  to  novel  legal  ques¬ 
tions,  and  the  overall  efficiency  of  an  anti-discrimination  law  might 
be  enhanced.40 


The  goals  of  mediation  —  communication,  reasonable  discourse,  and  joint  resolution  of 
adverse  interests  —  work  against  the  most  immediate  relief  the  battered  woman  requires. 

The  goals  she  seeks  are  protection  from  violence,  compensation,  possession  of  her  home 
without  the  batterer,  and  security  for  her  children.  Only  the  judicial  system  has  the 
power  to  remove  the  batterer  from  the  home,  to  arrest  when  necessary,  and  to  enforce 
the  terms  of  any  decree  if  a  new  assault  occurs.  The  empirical  data  now  show  that  the 
therapeutic  model  for  handling  battering  is  ineffective  and  that  firm  law  enforcement 
including  imprisonment  is  required  to  deter  wife  abuse. 

Lefcourt,  Women,  Mediation  and  Family  Law,  18  CLEARINGHOUSE  Rev.  266,  268  (1984). 

37  See  Mnookin  &  Kornhauser,  Bargaining  in  the  Shadow  of  the  Law:  The  Case  of  Divorce, 
88  Yale  L.J.  950,  993  (1979). 

38  See  R.  Abel,  The  Contradictions  in  Informal  Justice,  in  The  Politics  of  Informal 
Justice  309  (R.  Abel  ed.  1982). 

39  See,  e.g.,  Devine  v.  White,  697  F.2d  421,  438-39  (D.C.  Cir.  1983)  (suggesting  that  labor 
arbitrators  are  just  as  q-^ified  to  interpret  statutes  governing  personnel  relations  as  they  are  to 
interpret  labor  contracts). 

40  See  Edwards,  supra  note  5,  at  925-26,  930.  But  cf  Getman,  Labor  Arbitration  and 
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In  other  areas,  we  could  capitalize  on  the  substantive  expertise 
and  standards  developed  by  well-established  ADR  mechanisms.  For 
example,  the  experience  and  standards  developed  through  decades  of 
labor  arbitration  and  mediation  could  prove  particularly  useful  in 
settling  disputes  between  nonunionized  employees  and  their  employers 
in  cases  of  “unjust  dismissal.”41  Labor  arbitrators  have  developed 
fine-tuned  standards  for  just-cause  terminations,  which  they  could 
easily  transfer  to  the  nonunion  workplace,  thus  providing  similar 
protection  to  nonunion  employees.  Similarly,  the  expertise  developed 
over  the  years  by  commercial  arbitrators  could  be  used  to  settle  other 
business  disputes,  which  now  often  require  years  of  litigation.  We 
should  also  encourage  more  private  parties  to  accept  binding  arbitra¬ 
tion  voluntarily.  Recently,  the  SEC  and  the  securities  industry  de¬ 
veloped  a  system  of  securities  arbitration  used  in  thousands  of  secu¬ 
rities  law  cases.42  If  this  system  is  fair  to  investors  and  to  broker- 
dealers,  perhaps  we  should  permit  investors  to  commit  themselves  by 
contract  to  binding  arbitration. 

Additionally,  the  qualities  of  labor  arbitration  that  make  it  so 
successful  in  the  context  of  collective  bargaining  are  readily  transfer¬ 
able  to  other  fields  of  law.  The  presence  of  a  skilled  neutral  with 
substantive  expertise,  the  avoidance  of  issue-obscuring  procedural 
rules,  the  arbitrator’s  freedom  to  exercise  common  sense,  the  selection 
of  arbitrators  by  the  parties,  and  the  tradition  of  limited  judicial 
review  of  arbitral  decisions  —  factors  that  make  arbitration  superior 
to  litigation  in  labor  cases  —  would  make  arbitration  superior  to 
litigation  in  other  contexts  as  well.  Although  the  labor  context  has 
the  benefit  of  a  collective  bargaining  agreement  providing  rules  not 
subject  to  arbitrary  change  by  one  party,43  the  experience  with  federal 
employees  demonstrates  that  arbitration  can  achieve  substantial  ben¬ 
efits  even  when  it  is  limited  to  the  interpretation  of  rules  imposed 
unilaterally.44  Perhaps  arbitration  could  prove  useful  in  moderating 
disagreements  between  citizens,  in  resolving  grievances  of  citizens 


Dispute  Resolution ,  88  Yale  L.J.  916  (1979)  (suggesting  that  labor  arbitration  owes  its  success 
to  the  collective  bargaining  relationship). 

41  There  has  been  a  movement  in  state  courts  to  protect  even  nonunionized  employees  from 
unjust  dismissals.  See  Note,  Protecting  Employees  at  Will  Against  Wrongful  Discharge:  The 
Public  Policy  Exception ,  96  Harv.  L.  Rev.  1931,  1931  (1983);  Note,  Protecting  at  Will  Em¬ 
ployees  Against  Wrongful  Discharge:  The  Duty  to  Terminate  Only  in  Good  Faith ,  93  Harv.  L. 
Rev.  1816  (1980). 

42  See  Katsoris,  The  Arbitration  of  a  Public  Securities  Dispute ,  53  Fordham  L.  Rev.  279 
(1984).  In  Wilko  v.  Swan,  346  U.S.  427  (1953),  the  Supreme  Court  held  arbitration  agreements 
between  investors  and  broker-dealers  nonenforceable.  Under  SEC  rule  15C2-2,  such  arbitration 
agreements  are  illegal.  Hence,  in  order  for  arbitration  to  be  effective  in  the  securities  area, 
either  Congress  must  change  the  law  to  permit  arbitration  agreements  or  the  procedures  devel¬ 
oped  by  the  industry  must  be  attractive  to  securities  plaintiffs. 

*i  See  Getman,  supra  note  40. 

44  See  Edwards,  supra  note  5,  at  932. 
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against  social  service  agencies,  and  in  resolving  complaints  of  prisoners 
over  conditions  of  confinement. 

Finally,  there  are  some  disputes  in  which  community  values  — 
coupled  with  the  rule  of  law  —  may  be  a  rich  source  of  justice. 
Mediation  of  disputes  between  parents  and  schools  about  special  ed¬ 
ucation  programs  for  handicapped  children  has  been  very  successful. 
A  majority  of  disputes  have  been  settled  by  mediation,  and  parents 
are  generally  positive  about  both  the  outcome  and  the  process.45  At 
issue  in  these  mediations  is  the  appropriate  education  for  a  child,  a 
matter  best  resolved  by  parents  and  educators  —  not  courts.46  Sim¬ 
ilarly,  many  landlord-tenant  disputes  can  ultimately  be  resolved  only 
by  negotiation.  Most  tenant  “rights”  are  merely  procedural  rather  than 
substantive.  Yet  tenants  desire  substantive  improvement  in  housing 
conditions  or  assurances  that  they  will  not  be  evicted.  Mediation  of 
landlord-tenant  disputes,  therefore,  can  be  very  successful  —  often 
more  successful  than  adjudication  —  because  both  parties  have  much 
to  gain  by  agreement.47 

In  both  of  these  examples,  however,  the  option  of  ultimate  resort 
to  adjudication  is  essential.  It  is  only  because  handicapped  children 
have  a  statutory  right  to  education  that  parent-school  mediation  is 
successful.  It  is  only  because  tenants  have  procedural  rights  that 
landlords  will  bargain  at  all. 

ADR  can  thus  play  a  vital  role  in  constructing  a  judicial  system 
that  is  both  more  manageable  and  more  responsive  to  the  needs  of 
our  citizens.  It  is  essential  —  as  the  foregoing  examples  illustrate  — 
that  this  role  of  ADR  be  strictly  limited  to  prevent  the  resolution  of 
important  constitutional  and  public  law  issues  by  ADR  mechanisms 
that  are  independent  of  our  courts.48  Fortunately,  few  ADR  programs 
have  attempted  to  remove  public  law  issues  from  the  courts.  Although 
this  may  merely  reflect  the  relative  youth  of  the  ADR  movement,  it 
may  also  manifest  an  awareness  of  the  danger  of  public  law  resolution 
in  nonjudicial  fora. 

IV.  Overriding  Considerations 

Apart  from  the  issues  concerning  the  appropriate  application  of 
ADR  mechanisms,  two  additional  overriding  considerations  should 


45  See  L.  Singer  &  E.  Nace,  Mediation  in  Special  Education:  Two  States’  Expe¬ 
riences  (1985). 

46  See  id.  at  15. 

47  See  Janes,  The  Role  of  Legal  Services  Programs  in  Establishing  and  Operating  Mediation 
Programs  for  Poor  People,  18  CLEARINGHOUSE  Rev.  520,  521  (1984). 

48  In  order  to  ensure  that  public  law  issues  are  not  resolved  in  private  fora,  we  must  permit 
litigants  who  raise  issues  of  public  or  constitutional  law  to  use  courts  even  if  private  ADR 
systems  have  already  settled  the  dispute.  Cf.  Alexander  v.  Gardner-Denver  Co.,  415  U.S.  36 
(1974)  (holding  that  a  title  VII  claimant  does  not  waive  his  right  to  proceed  in  federal  court  by 
virtue  of  an  adverse  decision  in  grievance-arbitration). 
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affect  the  employment  of  ADR.  One  has  to  do  with  research  and 
appraisal,  the  other  with  the  training  and  expertise  of  those  who  will 
serve  as  neutrals  in  ADR  systems. 

Because  the  ADR  movement  is  still  in  the  formative  stage,  there 
is  much  to  learn  about  the  feasibility  of  alternatives  to  litigation.  ADR 
is,  as  yet,  a  highly  speculative  endeavor.  We  do  not  know  whether 
ADR  programs  can  be  adequately  staffed  and  funded  over  the  long¬ 
term,  whether  private  litigants  will  use  ADR  in  lieu  of  or  merely  in 
addition  to  litigation;  what  effect  ADR  may  have  on  our  judicial 
caseload;  whether  we  can  avoid  problems  of  “second  class”  justice  for 
the  poor;  and  whether  we  can  avoid  the  improper  resolution  of  public 
law  questions  in  wholly  private  fora.  In  light  of  these  and  other 
uncertainties  about  ADR,  we  should  continue  to  view  alternative 
dispute  resolution  as  a  conditional  venture ,  subject  to  further  study 
and  adjustment.  Every  new  ADR  system  should  include  a  formal 
program  for  self-appraisal  and  some  type  of  “sunset”  arrangement  to 
ensure  that  the  system  is  evaluated  after  a  reasonable  time  before 
becoming  permanently  established. 

In  addition  to  continued  research  and  appraisal,  we  must  ensure 
the  quality  of  the  suddenly  emerging  ADR  “industry.”  Most  partici¬ 
pants  in  the  ADR  movement  have  joined  with  pure  motives,  but  this 
is  not  true  of  everyone.  There  are  now  a  number  of  self-proclaimed 
ADR  “experts,”  with  business  cards  in  hand  and  consulting  firms  in 
the  yellow  pages,  advertising  an  ability  to  solve  any  dispute.  Unfor¬ 
tunately,  those  who  seek  to  prey  on  a  new  idea  may  wreak  havoc 
with  our  systems  of  justice  and  destroy  the  legitimacy  of  the  ADR 
movement  at  its  inception.  One  way  to  limit  this  problem  is  to  train 
potential  neutrals  to  ensure  their  expertise  in  both  substantive  areas 
and  in  dispute  resolution  techniques. 

There  are  a  number  of  ADR  proponents  who  appear  to  believe 
that  a  good  neutral  can  resolve  any  issue  without  regard  to  substantive 
expertise.  Our  experience  with  arbitrators  and  mediators  in  collective 
bargaining  proves  the  folly  of  this  notion.  The  best  neutrals  are  those 
who  understand  the  field  in  which  they  work.  Yet,  the  ADR  move¬ 
ment  often  seeks  to  replace  issue-oriented  dispute  resolution  mecha¬ 
nisms  with  more  generic  mechanisms  without  considering  the  impor¬ 
tance  of  substantive  expertise.49 

Some  would  respond  that  judges  are  generalists  and  yet  we  trust 
our  state  and  federal  judiciary  to  resolve  a  broad  range  of  disputes. 
This  argument,  however,  is  deceptive  because  judges  are  specialists 
in  resolving  issues  of  law.  Law  aims  to  resolve  disputes  on  the  basis 
of  rules,  whereas  alternative  dispute  resolution  mechanisms  turn  to 
nonlegal  values. so  If  disputes  are  to  be  resolved  by  rules  of  law,  the 


49  See  Edelman,  supra  note  1,  at  138-39. 

50  I  recognize  that  legal  values  may  not  be  wholly  absent  from  ADR  mechanisms.  See 
Eisenberg,  Private  Ordering  Through  Negotiation,  89  Harv.  L.  Rev.  6t7  OotM 
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legal  experts  designated  by  our  state  and  federal  constitutions  —  that 
is,  the  judges  —  should  resolve  them.  If  nonlegal  values  are  to  resolve 
disputes,  we  should  recognize  the  need  for  substantive  expertise. 

As  we  reflect,  above  all  we  must  remember  that  the  overarching 
goal  of  alternative  dispute  resolution  is  to  provide  equal  justice  to  all. 
“If  .  .  .  reform  benefits  only  judges,  then  it  isn’t  worth  pursuing.  If 
it  holds  out  progress  only  for  the  legal  profession,  then  it  isn’t  worth 
pursuing.  It  is  worth  pursuing  only  if  it  helps  to  redeem  the  promise 
of  America.”51  So  long  as  this  remains  the  paramount  goal  of  ADR 
and  we  continue  to  focus  on  the  essential  role  of  public  values  reflected 
in  law,  the  progress  of  the  ADR  movement  in  the  next  decade  will 
surely  surpass  that  of  the  last. 


51  Higginbotham,  The  Priority  of  Human  Rights  in  Court  Reform ,  70  F.R.D.  134,  138  (1976). 
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In  Choosing  ADR,  the  People, 
As  Well  as  the  Problem,  Count 


By  Marguerite  Millhauser 

Sf"-ful  to  Tbr  Nation*)  La  *  Journal 


ONE  OF  THE  KEY  features  of  alter¬ 
native  dispute  resolution  (ADR)  is  its 
adaptability.  Rather  than  forcing  ev¬ 
ery  problem  into  the  somewhat  narrow 
confines  of  the  traditional  adversary 
system,  ADR  provides  a  wider  range 
of  mechanisms  that  allow  for  greater 
flexibility.  These  include  mediation, 
minitrial,  summary  Jury  trial,  neutral 
fact-finding  and  various  combinations 
tailored  specifically  to  the  case  at 
hand. 

The  benefits  of  ADR’s  flexibility  are 
maximized  when  the  choosing  of  an 
approach  takes  into  account  not  only 
the  nature  of  the  problem  but  also  the 
realities  of  the  participants  and  their 
perhaps  unspoken  interests  and 
objectives. 

Most  people  are  familiar  with  an  in¬ 
cident  that  gave  rise  to  a  vicious  legal 
battle  in  one  case  and  was  resolved 
through  amicable  discussion  among 
the  parties  in  another.  Different  means 
of  dispute  resolution  may  have  been 
used  in  each  case,  based  not  so  much 
on  the  nature  of  the  incident  but,  more 
likely,  on  the  nature  of  the  people  in¬ 
volved  in  the  incident. 

In  determining  which  of  the  various 
alternative  methods  of  dispute  resolu¬ 
tion  to  use  in  a  particular  case,  one 
critical  concern  is  the  people  involved. 
This  factor  cannot  be  assessed  in  ad¬ 
vance  of  the  particular  controversy 
and  is  likely  to  remain  in  a  state  of  flux 
throughout  the  dispute.  Thus,  while  at¬ 
tempts  can  be  made  to  categorize 
cases  amenable  to  ADR,  they  should 
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not  be  viewed  as  definitive.  Nor  should ' 
such  categorizations  replace  a  case- 
by-case  analysis  that  evaluates  the  cir¬ 
cumstances  and  motivations  of  the 
parties  —  institutional  or  individual  — 
involved  in  or  related  to  the 
controversy. 

These  circumstances  and  motiva¬ 
tions  often  provide  the  greatest  insight 
into  the  goals  sought  and  the  most  ef¬ 
fective  approach  to  achieving  those  re¬ 
sults.  For  that  reason  I  suggest,  as  part 
of  the  review  to  determine  the  ADR 
potential  of  a  case,  that  a  “people  anal¬ 
ysis’  be  undertaken  along  with  the 
more-typical  legal  and  factual 
analysis. 

The  data  obtained  from  this  multi¬ 
faceted  review  is  likely  to  Illuminate 
the  problem  more  fully,  and  help  the 
parties  assess  which  of  the  mecha¬ 
nisms  for  resolving  disputes  is  likely  to 
be  most  effective.  In  the  process,  and 
as  a  result  of  focusing  on  their  own 
more-general  goals  and  those  of  their 
opponents,  the  participants  may  even 
rethink  their  positions  and  devise 
more  innovative  approaches  to  solving 
the  problem. 

In  short,  the  availability  of  ways  to 
resolve  disputes  other  than  litigation 
provides  a  degree  of  flexibility  that  en¬ 
ables  lawyers  and  clients  to  expand  the 
scope  of  their  inquiry.  Knowing  that 
many  ways  exist  through  which  .to 
seek  satisfaction  of  a  client's  interests, 
the  lawyer  can  explore  with  the  client 
aspects  of  the  problem  that  traditional 
processes  may  not  be  equipped  to  ad¬ 
dress.  Understanding  those  aspects. 
eveD  more  than  the  particular  proce¬ 
dure  used,  may  often  be  critical  to  sat¬ 
isfactory  resolution  of  the  dispute. 

This  article  attempts  to  provide  a 
framework  within  which  the  broader. 
Conrtr.urr  or.  nave  J’ 
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more  people-oricnicd  inquiry  can  be 
conducted.  Some  of  the  questions  posed 
may  seem  obvious  and  already  includ¬ 
ed  in  many  lawyers'  repertoire.  What 
is  significant  in  those  instances  is  not 
the  questions  themselves,  but  the 
weight  given  to  the  answers  in  deter¬ 
mining  the  nature  of  the  problem  and 
how  best  to  respond  to  it. 

It  is  a  matter  of  learning  to  put  the 
legal  issues  in  whatever  position  is  dic¬ 
tated  by  the  circumstances.  In  some 
cases,  this  may  mean  that  the  legal 
issues  are  virtually  irrelevant,  while  in 
other  cases  they  may  continue  to  be  of 
utmost  importance.  And  often,  the  sig¬ 
nificance  of  the  legal  considerations 
will  lie  somewhere  between  those  two 
extremes.  An  essential  skill  demanded 
of  lawyers  is  the  ability  to  distinguish 
among  these  different  situations  and 
respond  accordingly. 

Framework  for  Case  Analysis 

The  questions  set  forth  below  are  in¬ 
tended  to  elicit  information  considered 
important  to  a  broad  understanding  of 
legal  problems.  The  questions  should 
be  adaptable  to  and  valuable  in  almost 


A  lawyer  should  develop 
profiles  of  the  key  players 
in  the  dispute.  In  some' 
cases,  attorney  profiles 
should  be  made  as  well. 


every  circumstance.  The  questions 
should  be  answered  from  the  perspec¬ 
tives  of  each  party  to  the  controversy. 
This  may  be  done  by  going  through  the 
entire  series  of  questions  by  partici¬ 
pant  or  by  going  through  every  partici¬ 
pant  in  response  to  each  question.  . 

Who  are  the  participants  with  direct 
involvement  in  the  event  or  events  giv¬ 
ing  rise  to  the  controversy,  and  with 
decision-making  authority  and/or 
responsibility f 

□  Name. 

□  Age. 

□  Physical  description. 

□  Occupation. 

□  Job  title  and  description. 

□  Economic  situation. 

□  Personality. 

□  Persona]  (family)  history. 

□  Relationship  to  other  participants. 

□  Geographic  location. 

□  Prior  history  of  involvement  In  le- 
*al  matter. 

□  Obligations  to  third  parties.  , 

□  Degree  of  autonomy. 

The  goal  of  this  question  is  to  devel¬ 
op  a  personal  profile  "on  the.  key  play: 
ers  at  every  level  of  the  controversy.  In 
some  situations,  this  may  also  include 
the  lawyers  representing  the  various 
parties.  With  these  profiles  it  will  be 
easier  to  develop  an  understanding  of 
how  the  problem  is  perceived  on  all 
sides  as  well  as  how  different  respons¬ 
es.  proposals  and  actions  are  likely  to 
be  received. 

People  process  information  against 
a  background  of  prior  experience.  The 
more  that  is  known  about  that  prior 
experience,  the  easier  It  is  to  anticipate 
reactions  and  prepare  accordingly. 

Whaf  entity  or  organisation,  if  any, 
are  the  participants  employed  byf 

□  Name. 

□  Geographic  location// 

□  Sire  (In  personnel,  revenues  and 
other  relevant  aspects). 

□  Description  of  management. 

□  Governing  philosophy  (as  stated 
and  in  practice). 

□  Future  plans  and  expectations. 


—  History  of  involvement  m  legal 
problems. 

This  question  is  designed  to  develop 
a  profile  of  the  organization  involved, 
which  will  provide  the  framework 
within  which  the  individuals  involved 
are  operating  and  an  understanding  of 
the  entity's  independent  motivations, 
expectations  and  needs. 

If.  for  example,  a  corporation  or 
agency  has  plans  that  will  be  affected 
by  resolution  of  the  matter,  it  is  impor¬ 
tant  to  know  and  understand  the  signif¬ 
icance  of  those  plans.  Such  knowledge 
will  Increase  understanding  of  the  prob¬ 
lem’s  scope  and  the  range  of  possible 
solutions.  It  also  may  explain  why  a 
proposal  that  makes  perfect  sense  on 
its  face  meets  with  strong  resistance 
from  the  other  side. 

Obviously,  if  such  information  were 
known,  most  lawyers  would  factor  it 
into  their  decision-making.  Thus,  ques¬ 
tions  should  be  asked  at  the  outset  to 
develop  such  facts  independent  of  the 
factual  development  typically  under¬ 
taken  concerning  the  circumstances  of 
the  particular  matter  in  question. 

What  is  the  stated  controversy f 

□  Facts  (when,  where,  what,  how 
and  why). 

□  Sources  of  information. 

□  Reliability  of  information. 

□  Identity  of  those  with  knowledge  of 
controversy. 

This  is  the  starting  point  for  most 
inquiries  into  legal  disputes  —  to  find 
out  what  happened.  The  difference  in 
this  context  is  that  client  and  counsel 
must  take  the  time  to  answer  this 
question  from  the  perspectives  of  the 
other  participants.  By  forcing  consid¬ 
eration  of  the  events  from  other  sides, 
this  process  enables  counsel  and  client 
to  develop  a  broader  view  of  the 
situation. 

Whaf  are  the  stated  positions  of  the 
folloxcingt 

□  People  with  direct  involvement. 

□  Those  with  decision-making  au¬ 
thority  and  responsibility. 

□  The  organizations  involved. 

□  Any  other  potential  stakeholders. 
Like  the  third  question,  the  purpose 

of  this  one  is  to  enable  counsel  and 
client  to  develop  an  appreciation  for  all 
sides  of  the  problem  and  thereby  un¬ 
derstand  any  potential  weaknesses  in 
their  position  and  the  potential  strengths 
of  the  other  parties'  position(s).  In  the 
process  of  answering  this  question,  it  is 
helpful  to  have  the  client  state  the  case 
as  though  he  or  she  were  the  opposing 
party  and  to  have  counsel  respond  as 
though  he  or  she  were  counsel  for  that 
party. 

By  including  the  positions  of  all  indi¬ 
viduals,  entities  and.  potential  stake¬ 
holders  it  is  possible  to  identify  con¬ 
flicting  Interests  on  one’s  own  side  as 
well  as  on  opposing  sides  that  may  af¬ 
fect  how  the  matter  proceeds. 

What  are  '  the  underlying  interests 
( real  and  perceived )  of  each  parly 
involved f 

The  purpose  of  this  Inquiry  is  to 
identify  objectives  that  may  not  be  ap¬ 
parent  in  the  stated  positions  of  the 
participants.  For  example,  there  may 
be  concerns  about  reputation  or  recog¬ 
nition  subsumed  in  a  claim  for  money 
damages  or  a  desire  for  retribution  in 
a  refusal  to  pay  monies  owed.  When 
these  and  other  unspoken  interests  are 
articulated,  it  is  easier  to  identify  both 
potential  new  avenues  for  seeking  solu¬ 
tions  and  those  avenues  that  may  ef¬ 
fectively  be  precluded. 

The  interests  analysis  encouraged 
here  is  similar  to  that  used  in  the  '  get¬ 
ting  to  yes”  —  or  principled  —  ap¬ 
proach  to  negotiations.  The  difference 
is  that  at  this  preliminary  stage  It  is 
undertaken  in  an  effort  to  get  a  sense 
of  the  range  of  possibilities  in  terms  of 
Continued  on  page  18 
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substance  and  procedure  so  that  an  ap¬ 
propriate  course  of  action  can  be 
charted.  Interests  may  or  may  not 
prove  to  be  a  basis  from  which  to  pur¬ 
sue  resolution. 

What  are  the  legal  issues  raised  by 
the  controversy,  and  what  is  the  signifi¬ 
cance  of  the  legal  issues  to  resolving  the 
stated  controversy  and  satisfying  un¬ 
derlying  interests f 

The  first  part  of  this  question  is  self- 
explanatory  although  again  there  Is  an 
advantage  to  going  through  the  exer¬ 
cise  of  stating  the  issues  from  each 
party's  vantage  point  The  second  part 
of  the  question  is  intended  to  bring  into 
focus  the  role  of  the  legal  issues  in  re¬ 
solving  the  problem.  This  Is  designed 
to  avoid  the  tendency  to  get  lost  in  the 
legal  nuances  and  lose  sight  of  the 
overall  objectives.  To  the  extent  cer¬ 
tain  legal  issues  appear  controlling,  it 
may  be  advisable  to  take  the  next  step 
and  evaluate  the  likelihood  of  success 
on  the  merits  of  those  issues. 

What  practical  considerations  are  in¬ 
volved,  and  what  is  the  significance  of 
the  practical  considerations  to  resolv¬ 
ing  the  stated  controversy  and  satisfy¬ 
ing  underlying  interests f 

□  Financial  considerations. 

□  Time  limitations. 

□  Physical  Impediments. 

□  Geographical  constraints. 

The  thrust  of  this  question  Is  wheth¬ 
er  there  are  factors  external  to  the 
merits,  the  Interests  and  just  about 
anything  else  substantive  that  may  af¬ 
fect  how  parties  respond  and  behave. 
This  would  Include  such  things  as  the 
ability  to  sustain  the  cost  of  litigation, 
the  need  to  resolve  the  matter  quickly 
(or  slowly)  to  accommodate  other  cap¬ 
ital  needs,  the  inconvenience  of  pursu¬ 
ing  resolution  in  a  particular  geograph¬ 
ical  setting,  etc.  Once  these  factors  are 
Identified,  an  effort  should  be  made  to 
assess  how  they  are  likely  to  affect  the 
problem  and  solution. 

What  emotional  and  personality  is¬ 
sues  affect  the  controversy ,  and  what  is 
the  significance  of  these  issues  to  re¬ 
solving  the  stated  controversy  and  sat¬ 
isfying  underlying  interests  f 

This  question  Is  intended  to  allow  the 
information  elicited  in  response  to  the 
first  question  to  be  integrated  with  re¬ 
sponses  to  -certain  subsequent  ques¬ 
tions.  It  also  attempts  to  Identify 
feelings  that  are  likely  to  affect  the 
ways  others  are  willing  to  participate 
and  respond. 

What  means  of  dispute  resolution  are 
available  or  can  be  created  to  respond 
fo  the  range  of  considerations  identified 
in  the  responses  to  the  questions  above 
and  what  are  the  relative  advantages 
and  disadvantages  of  each 1 

In  response -to-thts  inquiry,  counsel 
should  be  prepared  to  identify  the  vari¬ 
ous  approaches  to  dispute  resolution 
and  hypothesise  about  how  each  ap¬ 
proach  may  work  under  the  circum¬ 
stances  of  the  particular  case.  These 
approaches  include  proceedings  In¬ 
volving  third-party  decision-makers 
(such  as  arbitration  and  private 
judges),  procedures  Involving  third- 


party  facilitators  (such  as  mediation 
and  minitrials)  and  procedures  depen¬ 
dent  on  the  parties  themselves  (such 
as  negotiation). 

This  exercise  helps  the  counsel  and 
client  focus  on  the  degree  of  outside 
intervention  required  and  the  impor¬ 
tance  of  precedent  and  other  matters 
likely  to  determine  which  approach 
will  be  most  effective.  The  likely  ame¬ 
nability  of  other  parties  to  the  use  of 
alternative  procedures  should  be  part 
of  this  analysis.  Consideration  also 
should  be  given  to  any  information 
from  other  parties  that  may  be  neces¬ 
sary  in  order  to  make  such  an  assess¬ 
ment 

What  are  the  barriers,  if  any,  to  com¬ 
municating  with  other  involved  parties 
about  the  nature  of  the  problem,  appro¬ 
priate  dispute  resolution  mechanisms 
for  resolving  the  problem  and  solution 
to  the  problem f 

This  question  is  designed  to  provide 
a  framework  for  considering  the  ap¬ 
propriate  next  step.  Understanding  of 
the  avenues  of  communication  avail- 


The  legal  system  now 
functions  in  a  way  that 
directs  attention  toward 
details,  often  causing  a 
loss  of  overall  perspective. 


able  to  the  parties  and  to  counsel  is 
critical  for  this  purpose.  An  overture 
made  to-  the  wrong’  person  or  at  the 
wrong  time  can  doom  a  case  to  months 
of  unproductive  skirmishing.  Thinking 
through  the  communication  facets  of 
the  problem  may  avoid  such  a  result 

This  framework  for  case  analysis  is 
intended  to  help  counsel  and  client  elic¬ 
it  a  more  complete  picture  of  the  prob¬ 
lem  they  are  seeking  to  resolve.  Once 
that  is  accomplished,  it  is  incumbent 
on  the  participants  to  maintain  this 
broad  view  while  at  the  same  time  at¬ 
tending  to  the  specifics  of  the  problem 
identified. 

Currently,  the  system  functions  in  a 
way  that  quickly  diverts  the  attention 
of  counsel  to  details,  often  causing  a 
loss  of  overall  perspective.  To  the  ex¬ 
tent  the  importance  of  this  bird’s-eye 
view  is  recognized,  arrangements  can 
be  made  to  assure  that  someone  —  ei¬ 
ther  counsel  or  client  —  assumes  re¬ 
sponsibility  for  maintaining  it. 

In  addition,  attention  must  be  paid 
throughout  to  the  -people"  dimension 
as  circumstances  change  and  new  de¬ 
cisions  are  made.  Again,  acknowledg¬ 
ment  of  the  significance  of  this  compo¬ 
nent  is  a  first  step  in  assuring  that 
responsibility  for  analyzing  and  moni¬ 
toring  is  assumed.  While  these  aspects 
of  legal  problems  are  less  recognized 
than  others,  they  are  important  to  the 
determination  of  solutions  as  well  as  to 
the  selection  of  the  appropriate  means 
of  achieving  those  solutions. 
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FEDERAL  AGENCY  USE  OF  "ADR": 
THE  EXPERIENCE  TO  DATE 

by 

Charles  Pou,  Jr.1 


I.  OVERVIEW 

We  have  seen  a  striking  growth  in  recent  years  of  controversies  that  manifest  themselves 
in  governmental  proceedings,  regulatory  and  other  agency  decisions,  and  court  actions 
challenging  administrative  actions  or  seeking  enforcement  of  legislative  or  regulatory 
requirements.  Whatever  the  accuracy  of  recent  statements  about  a  general  "litigation  crisis," 
one  cannot  deny  that  federal  agencies  are  involved  in  far  more  disputes  than  ever  as  parties 
(even  on  a  per  capita  basis),2  and  decide  far  more  cases  than  the  federal  courts- -hundreds  of 
thousands  annually.  Many  government  decisions — ranging  from  disability  applications  to 
civil  rights  cases,  from  health  and  safety  enforcement  to  disputes  under  hundreds  of  grant, 
loan  and  procurement  programs — now  require  resource-intensive  procedures  that  are 
expensive,  cause  delay,  reduce  the  chances  of  consensual  resolution,  and  disrupt  planning. 
While  a  few  agencies  have  begun  to  try  ways  to  shape  alternative  means  of  dispute 
resolutions  (ADR)  to  meet  their  needs,  so  far  these  efforts  have  been  rather  isolated,  diverse 
and  decidedly  experimental. 

Although  many  of  these  agencies  were  created  as  a  result  of  disaffection  with  formal 
court  processes  and  are  now  criticized  themselves  as  unresponsive  and  hamstrung  by 
procedural  red  tape,3  surprisingly  little  thought  has  gone  into  their  use  of  "the  gentle  arts  of 
persuasion."  Those  interested  in  using  ADR  techniques  have  tended  to  focus  their  attention 
more  on  areas  such  as  private  labor,  family  and  consumer  disputes  than  on  governmental  uses 
of  ADR. 

To  be  sure,  government  agencies  created  to  relieve  courts  of  burdensome  litigation  may 
already  represent  a  few  steps  away  from  formality.  More  than  a  decade  of  environmental 
mediation,  and  the  work  of  the  Federal  Mediation  and  Conciliation  Service  (FMCS)  and  the 
Department  of  Justice’s  Community  Relations  Service  (CRS),  evince  some  agencies’  special 
interest  in  informal  alternatives.  A  few  more  agencies,  several  discussed  elsewhere  herein. 


1  The  author  is  a  staff  attorney  at  the  Administrative  Conference  of  the  United  States 
responsible  for  its  program  in  dispute  resolution.  Unless  otherwise  stated,  the  opinions 
herein  are  his  and  do  not  necessarily  represent  the  views  of  the  Conference. 

2  The  number  of  lawsuits  in  which  the  U.S.  was  a  party  rose  from  25,000  new  cases  in 
1970  to  64,000  in  1980.  Smith,  Alternative  Means  of  Dispute  Resolution:  Practices  and 
Possibilities  in  the  Federal  Government,  1984  Mo.  J.  of  Dis.  Res.  9,  21. 

3  The  ABA’s  prestigious  Commission  on  Law  and  the  Economy  described  shortcomings  of 
the  administrative  process  in  Federal  Regulation:  Roads  to  Reform  (1979),  as  follows: 

We  share  the  general  view  that  many  administrative  procedures  are  too  slow, 
costly  and  cumbersome.  As  a  result,  vital  economic  interests  concerned  with 
capital  formation,  plant  modernization  and  business  expansion  are  severely 
handicapped,  and  reforms  necessary  for  the  protection  of  workers  and 
consumers  are  too  long  postponed.  These  delays  and  excessive  costs  have 
resulted,  in  considerable  part,  from  the  fact  that  administrative  procedures, 
initially  developed  as  a  safeguard  against  the  threat  of  regulatory  abuse,  have 
come  to  mimic  the  judicial  process,  with  inadequate  regard  for  the  flexibility 
available  under  existing  statutes.  Improved  procedures  will  serve  all  citizens, 
both  as  consumers  and  producers. 
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have  begun  to  experiment.  Several  states  have  created  central  dispute  resolution  agencies  to 
increase  uses  of  mediation  and  related  devices  in  public  disputes.  Still,  the  trend  is  hardly 
uniform- -some  experiments  have  been  unsuccessful,  available  processes  are  not  always  used, 
and  FMCS’s  efforts  to  extend  its  work  into  non-labor  areas  have  been  largely  abandoned  for 
budgetary  reasons.  Cases  where  government  agencies  now  choose  to  employ  ADR  techniques 
comprise  but  a  small  fraction  of  their  decisions. 


D.  ISSUES  CONFRONTING  AGENCY  USES  OF  ADR 

It  is  worth  noting  initially  that  agencies  frequently  are  not  well  situated  to  terminate 
controversies  without  full  judicial  or  administrative  airing  of  all  sides.  Disputes  involving 
the  government  often  are  more  complex,  and  have  far  greater  impact  and  precedential  value, 
than  most  individual  consumer,  employment  or  negligence  cases.  Where  the  meaning  of  civil 
rights  law  or  the  validity  of  a  complicated  environmental  regulatory  scheme  is  at  issue,  the 
interest  in  satisfying  all  parties  and  avoiding  lengthy,  expensive  controversies  may  be 
outweighed  by  a  need  for  authoritative  opinions  definitively  explicating  legal  responsibilities, 
for  open  processes  to  develop  social  policies,  and  for  executive  flexibility.  Agency  officials’ 
efforts  to  reduce  formalization  are  complicated  by  a  variety  of  factors  that  seldom  trouble 
private  parties;  many  are  apprehensive  over  ADR  because  of  these  uncertainties,  as  well  as 
others  like  the  following: 

(1)  Finality  often  cannot  be  assured.  Proposed  regulations,  orders,  and  settlements  often 
are  subjected  routinely  to  multiple  layers  of  intra-agency  and  even  inter-agency  review, 
public  comment  and  judicial  second-guessing,  a  situation  that  can  only  discourage  other 
parties  from  negotiating  with  federal  officers  whose  agreements’  finality  cannot  always  be 
assured.  Means  must  be  found  to  ensure  that  top  decisionmakers  are  involved  in,  or  apprised 
of,  sensitive  negotiations,  and  to  streamline  agency  and  OMB  review  of  negotiated  rules  and 
orders. 

(2)  Public  officials  may  feel  less  able  to  assess  their  interests  and  strike  bargains  in 
some  cases  than  would  individuals  or  corporations,  since  public  duties  are  often  more 
nebulous  and  susceptible  to  second-guessing  by  Congress  or  the  press.  To  take  an  extreme 
example,  the  Rita  Lavelle  case  cast  a  long  shadow  on  agency  settlement  motives.  More 
mundane,  but  in  some  ways  more  worrisome,  is  the  result  of  a  recent  minitrial  leading  to  a 
settlement  by  the  Army  Corps  of  Engineers  of  a  large  construction  dispute,  where  subsequent 
criticism  by  regional  personnel  spurred  an  investigation  by  the  agency’s  inspector  general. 
The  inspector  general’s  report  (not  publicly  available)  reportedly  was  favorable  to  the 
process,  but  such  investigations,  unless  infrequent,  would  almost  certainly  chill  all  parties’ 
interest  in  experimenting  with  ADR  methods  in  place  of  seeking  the  "insulation"  of  a 
"regular"  decision. 

(3)  Public  access  and  other  procedures  imposed  by  statutes  like  the  Freedom  of 
Information  Act,  Federal  Advisory  Committee  Act,  and  Administrative  Procedure  Act  create 
duties  that  can  inhibit  an  atmosphere  conducive  to  negotiation. 

(4)  Procedural  restrictions  are  often  mandated  by  court  decision.  To  cite  but  one 
example,  limits  on  ex  parte  contacts  in  all  formal  proceedings  and  even  some  informal 
rulemakings  would  require  changes  in  judicial  doctrine  or  statute  for  use  of  informal 
alternatives. 

(5)  The  General  Accounting  Office  has  prohibited  use  of  outside  arbitrators  to  determine 
liability  of  the  United  States,  though  permitting  it  where  only  the  amount  was  subject  to 
arbitration.  This  prohibition  has  been  frequently  criticized,4  and  the  Administrative 


4  VI  Administrative  Conference  Recommendation  86-3,  Agencies’  Use  of  Alternative 
Means  of'Dispule  Resolution ,  1  C.F.R.§  305.86-3;  Harter,  Points  on  a  Continuum:  Dispute 
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Conference  has  called  on  Congress  to  act  in  many  cases  to  authorize  arbitration  of  various 
claims.  Representatives  of  Justice  and  GAO  have  also  suggested  that,  in  some  instances, 
delegation  of  a  governmental  decision  to  a  private  arbitrator  may  raise  constitutional 
questions. 

(6)  Budget  limits,  and  procurement  procedures  imposed  by  the  Federal  Acquisition 
Regulation  and  the  Competition  in  Contracting  Act,  affect  acquisition  of  the  services  of 
private  mediators  and  arbitrators.  While  this  has  positive  aspects--including  encouraging 
development  of  in-house  expertise,  enhancing  inter-agency  cooperation  (e.g.,  with  FMCS  or 
CRS),  and  ensuring  quality  work  in  a  field  with  some  "experts"  of  dubious  credentials — it 
may  delay,  complicate,  and  even  prevent  agency  action  in  some  instances  where  ADR  would 
help. 

(7)  The  unclear  extent  of  an  agency  official’s  authority  to  bind  his  or  her  successors  in  a 
settlement  adds  uncertainty. 

(8)  The  Attorney  General’s  recent  memorandum  broadly  discouraging  use  of  special 
masters  in  district  court  cases  involving  the  government  may  well  have  the  result  of 
inhibiting  ADR  use  in  many  cases  otherwise  susceptible  to  mediation  or  similar  methods. 
Some  refinement  of  its  provisions  may  well  be  advisable. 

(9)  The  role  of  judicial  review  often  presents  fundamental  problems.  A  prime  tenet  of 
ADR  is  that  an  initial  investment  of  time  and  money  to  resolve  a  dispute  consensually  is 
likely  to  avoid  the  cost,  delay,  and  other  troubles  associated  with  litigation.  Many  agencies’ 
negotiated  rules  and  other  settlements,  however,  will  be  subject  to  some  judicial  review — for 
example,  where  (1)  a  court  must  approve  a  settlement,  (2)  a  party  changes  its  mind  or  cannot 
control  its  constituents,  or  (3)  an  affected  party  not  participating  directly  in  the  negotiations 
questions  the  agency’s  jurisdiction,  alleges  inadequate  representation  in  the  negotiating 
process,  or  otherwise  challenges  the  legality  of  the  settlement.  Should  the  standard  of  review 
be  relaxed  in  light  of  consensus?  If  so,  how  does  one  decide  whether  representation  has 
been  adequate  and  when  a  consensus  has  been  reached?  Can  the  agency  record,  which  the 
courts  use  as  a  basis  for  review,  be  curtailed  in  light  of  the  need  for  fast,  confidential 
negotiations?  To  what  degree  should  a  mediator’s  confidentiality  be  protected?  The 
implications  of  these  questions  are  just  beginning  to  be  worked  out.* * * * 6 

It  should  be  clear  that  ADR  techniques  are  hardly  cure-alls  and  their  costs  can  be 
substantial.  Still,  they  present  government  agencies  with  clear  opportunities  to  resolve 
disputes  more  quickly  and  satisfactorily,  reduce  rancor  in  their  dealings  with  some  regulated 
parties,  and  stand  as  counterweights  to  a  perilous  trend  toward  procedural  complexity. 

m.  SURVEY  OF  GOVERNMENTAL  USES 

A.  General.  Some  agencies  have  begun  to  use  ADR  techniques  in  certain  proceedings  for 
determining  a  regulated  party’s  rights  or  liabilities.  Few  patterns  emerge  from  these  isolated 
cases.  Congress,  unlike  several  state  legislatures,  has  not  established  any  central  agency  with 
the  task  of  furthering  use  of  ADR  in  government  decisions.  It  has  called  for  arbitration  in 
several  instances.  Some  processes  are  simple,  like  the  Federal  Energy  Regulatory 


Resolution  Procedures  and  the  Administrative  Process,  1986  Reports  and  Recommendations  of 

the  Administrative  Conference  of  the  United  States - (1987);  Behre,  Arbitration:  A 

Permissible  or  Desirable  Method  for  Resolving  Disputes  Involving  Federal  Assistance  and 

Acquisition  Contracts?,  16  Public  Con.  L.  J.  67,  92  (1986). 

6  A  recent  article  by  Chief  Judge  Patricia  Wald  of  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (10  Colum.  J.  Envtl.  L.  1  (1984))  contains  a  perceptive 
discussion  of  several,  as  does  a  reply  by  Philip  Harter  (11  Colum.  J.  Envtl.  L.  51  (1986)). 
The  Administrative  Conference  has  addressed  some  of  these  issues  in  its  recommendations 
discussed  briefly  below. 
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Commission’s  and  Occupational  Safety  and  Health  Review  Commission’s  appointment  of  a 
"settlement  judge"  for  many  cases.  Others,  like  the  Commodity  Futures  Trading 
Commission’s  three-tiered  process  for  reparations  cases,  are  fairly  elaborate.  Most  ADR 
techniques  have  been  applied  primarily  to  smaller,  non-precedential  disputes,  though 
minitrials  and  negotiated  rulemaking  have  succeeded  in  several  large,  controversial  cases. 
The  Environmental  Protection  Agency  is  beginning  to  explore  ways  to  emphasize  ADR  in 
enforcement  cases  and  in  voluntary  cleanups  of  hazardous  waste  dump  sites.  Also,  the 
statute  authorizing  EPA  to  register  pesticides  requires  the  use  of  arbitrators  from  an  FMCS 
roster  to  determine  the  amount  of  compensation  to  be  paid  by  an  applicant  when  it  makes 
use  of  the  data  submitted  by  a  prior  applicant.  The  Grant  Appeals  Board  at  the  Department 
of  Health  and  Human  Services  and  a  few  others  have  provided  trained  staff  mediators  to 
help  resolve  some  disputes.  The  Merit  Systems  Protection  Board,  which  hears  federal 
employees’  grievances,  now  offers  a  voluntary,  simplified  procedure  that  provides  a  rapid 
decision  and  possible  mediation  by  presiding  officials.  The  Department  of  the  Navy  and  the 
Army  Corps  of  Engineers  have  established  minitrial  programs,  and  resorted  to  them  in 
several  instances  to  avoid  protracted  procurement  litigation.  The  Department  of  Justice  has 
begun  a  pilot  project  to  use  minitrials  for  some  contract  cases,  though  only  one  dispute  has 
been  thus  handled  so  far. 

It  would  be  misleading  to  read  too  much  into  the  variety  of  initiatives  noted  here.6 
Several  of  them  are  experimental  or  have  been  used  only  a  handful  of  times.  Nevertheless, 
interest  is  growing  in  expanding  the  uses  of  ADR.  The  Department  of  Justice,  the 
Administrative  Conference,  and  a  few  additional  agencies  have  begun  exploring  other 
possibilities.  The  National  Institute  for  Dispute  Resolution  (NIDR)  has  begun  incentive 
grants  to  stimulate  state  action.  In  addition,  the  ABA  Section  of  Administrative  Law  has 
established  a  Committee  on  Dispute  Resolution,  and  CPR  a  Governmental  Disputes 
Committee.  Their  efforts  should  be  useful  in  helping  agencies  take  the  next  steps  to 
implement  these  methods  in  the  various  kinds  of  activities  they  engage  in. 


B.  Government  Contracts.  Many  procurement  disputes  appear  ripe  for  ADR.  The  time  and 
cost  of  resolving  these  cases  have  risen  dramatically  in  the  last  decade.  Agencies’  boards  of 
contract  appeals,  established  as  relatively  quick,  uncomplicated  alternatives  to  congested 
courts,  are  now  burdened  with  vastly  increased  caseloads  and  formalized  procedures.  Cases 
once  handled  by  parties  pro  se  are  now  heavily  lawyered.  The  boards  now  generally  take 
two  to  four  years,  and  often  longer,  to  decide  claims. 

The  minitrial,  of  course,  has  been  the  alternative  most  commonly  used  to  date  in  these 
cases.  The  Army  Corps  of  Engineers  and  the  Navy  have  each  used  the  process  to  resolve 
several  cases,  and  the  Departments  of  Justice  and  Energy  and  NASA  have  also  used  this 
settlement  tool  with  great  success.  The  Corps  has  also  used  an  informal,  internal  review 
process  and  held  training  sessions  for  legal  personnel  in  problem  solving  and  dispute 
resolution.  Nonetheless,  it  is  noteworthy  that,  while  minitrials  have  invariably  resulted  in 
settlements,  they  have  been  used  in  fewer  than  a  dozen  of  the  hundreds  of  contract  cases 
terminated' annually  in  recent  years.  Clearly,  greater  efforts  are  needed  to  implement  the 
minitrial  (or  a  variant),  or  to  supplement  it  with  training  or  other  alternatives. 

Of  course,  in  similar  private  sector  disputes,  arbitration  is  often  the  methods  of  choice. 
The  Administrative  Conference  has  recognized  the  value  of  arbitration  in  many  of  these 
cases,  calling  on  Congress  to  authorize  executive  branch  officials  to  agree  to  voluntary 


6  Most  of  the  procedures  discussed  herein  as  well  as  those  of  some  additional  agencies, 
are  described  in  greater  detail  in  Philip  Harter’s  Points  on  a  Continuum :  Dispute  Resolution 
Procedures  and  the  Administrative  Process ,  1986  Reports  and  Recommendations  of  the 

aSSmw  Conference _ (1987),  as  well  as  a  variety  of  other  sources.  Anyone 

totewsted  in  obtaining  more  detailed  information  on  these  programs  may  contact  the  agency 
involved  or  the  Office  of  the  Chairman  of  the  Administrative  Conference. 
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arbitration  of  many  of  these  disputes.  Corps  of  Engineers  officials  have  expressed  interest  in 
working  with  the  Conference  and  others  to  develop  a  pilot  program  for  arbitrating  some 
construction  claims. 

C.  Employment/Community.  FMCS  assists  parties  to  private  labor  disputes  through 
mediation  and  conciliation,  and  also  mediates  complaints  brought  under  the  Age 
Discrimination  Act.  During  the  1970’s,  FMCS  also  began  helping  resolve  a  variety  of  other 
kinds  of  cases,  but  most  of  these  efforts  ceased  in  the  1 980’s.7  The  Federal  Services  Impasse 
Panel  in  the  Federal  Labor  Relations  Authority  works  to  assist  in  negotiations  between 
agencies  and  exclusive  representatives  of  federal  employees.  The  Panel  has  broad  discretion 
to  fashion  appropriate  procedures  case-by-case,  and  has  made  considerable  use  of 
factfinding,  arbitration,  "med-arb"  and  written  submissions.  CRS  has  compiled  a 
distinguished  record  mediating  racial,  ethic  and  other  community  disputes,  as  well  as  helping 
communities  develop  local  mechanisms  for  dealing  with  future  disputes. 

The  Merit  Systems  Protection  Board,  which  hears  grievances  of  federal  employees, 
sought  in  1981  to  meet  Congress’  call  for  alternative  appeals  procedures  like  conciliation, 
mediation,  arbitration  and  similar  methods  mutually  agreeable  to  the  parties  in  these  cases.  It 
created  a  "Voluntary  Expedited  Appeals  Procedure"  with  a  quicker  decision,  summary 
procedures  and  possible  mediation  by  an  MSPB  presiding  officer  who  has  received  a  short 
(albeit  special)  training  course.  This  process  has  been  used  with  some  success  in  a  few  of  the 
MSPB’s  regional  offices  (especially  the  Chicago  region)  and  nearly  ignored  in  several  others.8 
Following  an  initial  push  in  1982  with  agencies,  employees  groups  and  regional  offices,  about 
2%  of  MSPB  cases  were  handled  under  the  expedited  system;  recent  data  suggest  that  this 
rate  has  since  fallen. 

D.  Environment.  The  Environmental  Protection  Agency  has  been  active  recently  in  taking 
advantage  of  ADR,  and  Justice’s  Land  and  Natural  Resources  Division  has  begun  to  consider 
its  use.  Congress  has  relied  on  arbitration  to  resolve  claims  against  a  trust  fund  created 
under  the  "Superfund"  legislation  (Comprehensive  Environmental  Response,  Compensation 
and  Liability  Act).  Decisions  are  made  by  a  Board  of  Arbitration  selected  by  the 
Administrator  of  EPA  in  accordance  with  procedures  used  by  the  American  Arbitration 
Association.  Structured  negotiation  techniques  have  also  been  used  in  allocating  liability  for 
cleanups  of  some  hazardous  waste  sites  under  Superfund,  partly  as  a  result  of 
recommendations  to  EPA  by  the  Administrative  Conference.9  EPA  has  recently  issued  draft 
guidance  encouraging  use  of  ADR  in  enforcement  cases.  This  guidance,  drafted  by  the 
Office  of  Enforcement  and  Compliance  Management,  includes  intra-agency  forms  and  model 
agreements  and  procedures  for  implementing  available  ADR  devices. 

E.  Consumer  Protection.  The  Commodity  Futures  Trading  Commission  offers  a  civil 
complaint  resolution  system  for  customers  of  commodities  brokers.  This  "reparations"  system 
was  created  by  Congress  in  1977.  An  innovative  three-tier  process  was  devised  by  the  CFTC 
in  1982  pursuant  to  new  congressional  leeway  intended  to  reduce  a  sizeable  backlog  and 


7  Barrett,  The  FMCS  Contribution  to  Nonlabor  Dispute  Resolution,  Monthly  Labor  Rev  31 
(Aug.  1985). 

8  The  early  experimental  program  was  evaluated,  in  general  favorably,  in  Adams  and 
Figueroa,  Expediting  Settlement  of  Employee  Grievances  in  the  Federal  Sector,  Report  to  the 
Administrative  Conference  (1985),  which  found  that  the  process  expedited  decisions,  was 
satisfactory  to  most  parties,  and  enhanced  settlement  chances. 

9  Recommendation  84-4,  Negotiated  Cleanup  of  Hazardous  Waste  Sites  Under  CERCLA, 
1  C.F.R.  §  305.84-4. 
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encourage  informality.10  The  new  rules  created  three  available  adjudicatory  routes:  (1)  a 
voluntary  procedure,  (2)  a  summary  procedure  for  claims  less  than  $10,000,  and  (3)  a  formal 
procedure.  The  voluntary  route,  which  can  be  used  where  all  parties  agree,  is  the  simplest 
and  most  experimental.  No  findings  of  fact  or  law  are  expected,  and  there  is  no  right  to 
intra-agency  or  judicial  review.  The  summary,  small  claim  procedure  envisions  a  paper 
hearing  based  on  submissions  in  the  form  of  verified  statements,  or  occasionally  a  telephone 
or  oral  hearing  with  opportunity  for  cross-examination.  Both  voluntary  and  summary 
proceedings  are  conducted  by  CFTC  employees  known  as  "Judgment  Officers."  The  formal 
procedure  generally  envisions  a  trial-type  proceeding  conducted  by  an  ALJ,  who  may  be 
aided  by  a  "Proceeding  Officer"  to  handle  discovery  and  other  matters.  The  rules,  which 
contain  several  other  innovations  intended  to  contribute  to  an  expeditious  resolution,  have 
apparently  been  only  partly  successful.  In  recent  years,  the  CFTC’s  reparations  caseload  has 
actually  been  falling,  due  largely  to  statutory  changes  reducing  jurisdiction  and  the  rapid 
growth  of  the  National  Futures  Association’s  new  arbitration  program. 

A  few  agencies  have  sought  to  promote  the  use  of  private  sector  resolution  of  consumer 
complaints.  A  controversial  Federal  Trade  Commission  consent  decree  with  General  Motors 
Corporation,  for  example,  is  responsible  for  a  nationwide  system  of  private  mediation  and  (if 
necessary)  Better  Business  Bureau  arbitration  of  auto  warranty  complaints.  The  Securities 
and  Exchange  Commission,  of  course,  oversees  a  stock  exchange  program  involving  consumer 
grievances,  and  is  encouraging  implementation  of  a  uniform  arbitration  code  for  disciplinary 
cases  and  disputes  between  dealers  and  customers. 


F.  Grants.  ADR  methods  like  negotiation  may  be  particularly  useful  in  developing  and 
enforcing  many  rules  and  conditions  for  administering  programs  affecting  state  and  urban 
interests,  including  any  federal  grant  and  assistance  programs  surviving  into  future  budgets. 
States,  with  their  unique  position  in  the  federal  system,  should  certainly  benefit  from 
processes  that  emphasize  participatory  decisionmaking  by  directly  affected  interests. 
Agencies  so  far  seem  not  to  have  tested  this  technique  formally  in  grant  or  similar  cases, 
though  negotiations  of  various  sorts  have  occasionally  been  employed  in  these  programs,  as  in 
development  of  federal-state  agreements  concerning  the  administration  of  the  Supplemental 
Security  Income  program.  Several  recent  "regulatory  reform"  bills--none  passed--would  have 
relaxed  FACA  restrictions  to  reduce  obstacles  to  face-to-face  negotiation  by  agencies  with 
state  and  local  governments  and  their  representatives. 

To  date,  perhaps  the  most  widely  noted  effort  in  this  area  has  been  that  of  the 
Departmental  Grant  Appeals  Board  at  the  Department  of  Health  and  Human  Services  to  offer 
mediation  services  to  disputants  and  to  train  its  own  personnel  in  these  skills.  While  this 
mediation  alternative  has  not  been  widely  sought  by  parties  before  the  Board,  Board 
members  believe  that  these  skills  (in  conjunction  with  related  processing  tools)  have  helped 
them  reduce  a  large  backlog  and  decide  almost  all  cases--many  involving  regulatory  and 
accounting  questions  affecting  millions  of  dollars — in  six  to  nine  months.* 11 

G.  Negotiated  Rulemaking.  Mediation  and  negotiation  methods  are  beginning  to  be  used, 
and  would  appear  to  offer  considerable  possibilities,  in  one  of  the  most  fundamental 
administrative  activities--agency  procedures  for  adopting  rules  to  implement  regulatory 
programs  established  by  Congress.  While  the  thirteen-year  effort  of  the  Food  &  Drug 
Administration  to  set  a  standard  for  the  amount  of  peanuts  in  peanut  butter  is  admittedly  an 
extreme  case,  environmental,  occupational  safety,  health  care,  and  a  variety  of  other 


10  Marianne  Smythe  takes  a 
Futures  Trading  Commission  in 


closer  look  at  The  Reparations  Program  of  the  Commodity 
a  draft  report  to  the  Administrative  Conference,  January 


1987. 

11  Cappalli,  Model  for  Case  Management: 
(1987). 
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proceedings  may  go  on  for  years  and  are  routinely  challenged  in  court.  Today’s  rulemaking 
process  often  encourages  parties  to  dig  in  and  take  extreme  positions,  and  provides  little 
chance  for  accommodating  conflicting  interests.12 

To  cut  through  this  red  tape,  the  Administrative  Conference  has  recommended  an 
alternative  procedure  known  as  "negotiated  rulemaking."  Under  this  process,  agencies,  aided 
by  a  "convenor"  to  organize  negotiations,  identify  and  bring  together  representatives  of 
affected  interests  to  negotiate,  pursuant  to  specified  safeguards,  the  text  of  proposed  rules 
which  are  then  published  for  public  comment.  Negotiated  rulemaking  is  premised  on  the 
notion  that  providing  opportunities  and  incentives  to  resolve  regulatory  issues  through 
negotiation  will  yield  a  simpler,  quicker  process,  lead  to  less  litigation,  and  produce  rules  that 
are  more  acceptable  to  the  persons  they  affect.13 

The  Environmental  Protection  Agency,  the  Occupational  Safety  and  Health 
Administration,  and  the  Federal  Aviation  Administration  have  used  it,  with  several  others 
(including  the  Department  of  the  Interior,  Nuclear  Regulatory  Commission,  and  Federal 
Trade  Commission)  now  starting  to  experiment  with  the  procedure.  FAA  and  EPA  report 
great  success  with  negotiated  rulemaking.  FAA’s  recently  completed  proceeding  on  flight 
and  rest  time  requirements  for  airline  pilots  followed  three  contentious,  and  unfruitful, 
attempts  over  a  ten -year  period  to  revise  a  longstanding  rule  that  had  become  outmoded. 
EPA  has  established  a  Regulatory  Negotiation  Project  and  is  using  the  process  extensively. 
Their  successful  use  in  areas  involving  the  environment  and  the  workplace,  where 
controversy  has  prevailed,  suggests  that  similar  mediation  efforts  would  work  elsewhere. 
Several  state  agencies,  including  some  from  Alaska,  Massachusetts,  New  Jersey,  and 
Wisconsin,  are  exploring  ways  to  use  these  procedures. 

H.  Tort  Claims.  The  current  Administration,  the  Department  of  Justice  and  the 
Administrative  Conference  have  all  called  for  greater  use  of  ADR  in  tort  claims.14  The 
Conference,  though  not  recommending  any  radical  restructuring  of  the  claims  process  under 
the  Federal  Tort  Claims  Act,  has  called  for  a  number  of  changes  in  agency  practices  to 
reduce  the  incidence  of  "inappropriately  adversarial  responses  to  technical  deficiencies, 
restrictive  policies  on  information  disclosure  in  connection  with  the  pending  claim,  and  less 
than  fully  fair  and  objective  approaches  to  determining  the  merits  and  monetary  value  of  a 


12  Typically,  an  agency  itself  will  draft  a  proposed  rule  and  circulate  it  for  public 
comment;  it  must  take  these  comments  into  account  before  publishing  a  final  rule,  and 
failure  to  do  so  can  lead  to  reversal  in  court.  This  process  represented  a  major  step  forward 
when  codified  in  the  Administrative  Procedure  Act  in  1946,  but  subsequent  judicial 
decisions,  piecemeal  congressional  tinkering  with  additional  procedures,  and  the  near 
certainty  that  any  major  rule  will  end  up  in  litigation  have  rendered  it  considerably  more 
cumbersome  and  time-consuming  than  originally  contemplated.  Closer  looks  at  these 
processes  can  be  found  in  the  Administrative  Conference’s  Guide  to  Federal  Agency 
Rulemaking  (1983)  and  its  Federal  Administrative  Procedure  Sourcebook  (1985). 

13  The  procedures  for  negotiated  rulemaking,  as  set  forth  in  Conference 
Recommendations  82-4  and  85-5  (1  C.F.R.  §  305),  are  based  largely  on  a  report  to  the 
Conference  by  Philip  Harter,  Negotiating  Regulations:  A  Cure  for  Malaise  (71  Georgetown 
L.J.  1  (1982)),  and  a  subsequent  paper  by  Henry  Perritt  assessing  the  first  few  agency 
experiments  with  the  process.  The  Conference  has  encouraged  and  assisted  subsequent 
agency  efforts  to  negotiate  rules,  organized  informal  interagency  exchanges  and  hopes  to 
publish  a  sourcebook  for  negotiated  rulemaking  that  will  compile  background  information, 
suggested  procedures,  and  workable  solutions  to  problems  that  agencies  have  encountered  to 
date. 

14  An  Administration  task  force,  in  its  Report  of  the  Tort  Policy  Working  Group  on  the 
Causes,  Extent  and  Policy  Implications  of  the  Current  Crisis  in  Insurance  Availability  and 
Affordability  (Feb.  1986)  strongly  supported  ADR.  The  group,  chaired  by  Richard  Willard, 
Assistant  Attorney  General  for  the  Civil  Division,  endorsed  experimentation  with  ADR  as  a 
means  to  encourage  early  settlement  of  tort  claims,  and  called  for  greater  receptivity  to 
proposals  to  use  ADR  as  a  way  to  resolve  tort  cases. 
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claim."15  Claimants  under  the  FTCA,  which  authorizes  federal  agencies  to  compensate 
persons  injured  by  government  actions  in  a  variety  of  circumstances,  are  required  to  present 
claims  to  the  responsible  agency  as  a  prerequisite  for  suit  and  give  the  agency  a  minimum  of 
six  months  in  which  to  settle  them.  Agencies  exercise  considerable  settlement  authority, 
subject  to  approval  by  Justice  when  the  amount  exceeds  $25,000. 

The  Conference  has  recommended  several  changes  in  the  FTCA  to  facilitate  settlements; 
it  has  also  called  for  Justice,  among  other  things,  not  to  "exercise  its  statutory  approval 
authority  over  large  administrative  settlements  in  a  manner  that  would  tend  to  discourage 
claims  officers  from  making  serious  efforts  to  reach  a  fair  and  objective  settlement  with  a 
deserving  claimant."  The  Department’s  Civil  Division,  responsible  for  these  matters,  has  so 
far  declined  to  endorse  most  of  the  Conference’s  recommendations  on  grounds  that  they  do 
not  adequately  take  into  account  the  true  adversarial  nature  of  the  tort  claim  process.  While 
a  few  agencies  currently  follow  these  recommended  procedures--as  by  training  claims 
personnel  to  provide  complete  information  or  use  nonadversarial  methods- -much  remains  to 
be  done  to  reduce  doubts  as  to  the  fairness  of  a  few  agencies’  claims  handling  processes. 

I.  State  governments.  With  little  fanfare,  several  states  have  been  considerably  more 
imaginative  than  the  federal  government  in  carrying  out  experiments  with  these  dispute 
resolution  methods.  Their  efforts  are  too  numerous  and  diverse  (and  in  many  cases  obscure) 
to  discuss  in  detail  here.  Of  course,  public  labor  mediation  or  arbitration  is  more  common  at 
the  state  level,  as  are  a  variety  of  other  uses  for  mediation  and  other  ADR  skills  in  particular 
states.  These  include  following  negotiated  investment  strategies  to  fix  budgetary  priorities, 
negotiating  disputes  over  siting  of  industrial,  hazardous  waste  or  other  facilities,  and 
arbitrating  some  consumer  and  other  claims.  In  at  least  five  states,  central  dispute  resolution 
agencies  have  been  established,  in  part  due  to  incentive  grants  by  NIDR.  The  agencies  are  in 
Hawaii,  Massachusetts,  Minnesota,  New  Jersey  and  Wisconsin.16  Their  bureaucratic 
placement,  missions  and  accomplishments  vary  considerably  but  they  may  generally  be  said  to 
do  one  or  more  of  the  following  jobs: 

(1)  Building  agency  and  public  awareness  of  dispute  resolution  options. 

(2)  Mediating  disputes,  or  setting  up  mediation  and  negotiation  programs. 

(3)  Screening  controversies  for  ADR  susceptibility. 

(4)  Consulting  with  interested  state  agencies. 

(5)  Initiating  policy  dialogues  on  selected  public  disputes. 

(6)  Suggesting  legislation,  and  compiling  rosters. 

Several  other  state  legislatures  are  considering  bills  that  would  establish  similar  offices 
elsewhere.17 


15  Recommendation  84-7,  Administrative  Settlement  of  Tort  and  Other  Monetary  Claims 
Against  the  Government ,  1  C.F.R.  §  305.84-7. 

16  HI  -  Program  on  Alternative  Dispute  Resolution,  Office  of  Administration,  Director  of 
the  Courts  MA  -  Massachusetts  Mediation  Service,  Executive  Office  for  Administration  and 
Finance  MN  -  Office  of  Dispute  Resolution,  Minnesota  State  Planning  Agency,  NJ  - 
Centerfor  Public  Dispute  Resolution,  Public  Advocate’s  Division  of  Citizen  Complaints  and 
Dispute*  Settlement.  WI  -  Screening  panel,  chaired  by  Secretary  of  Labor,  Industry  and 

Human  Relations.  .  .  J  „ 

17  Snme  interesting  aspects  of  the  five  state  offices’  limited  experience  to  date  are 
discussed Tslisskind,  NIDR’s  State  Office  of  Mediation  Experiment ,  Negotiation  Journal 

323  (Oct.  1986). 
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IV.  THE  ADMINISTRATIVE  CONFERENCE  AND  AGENCY  DISPUTE  RESOLUTION 

The  Administrative  Conference  believes  that  the  costs,  delay  and  inefficiency  that 
characterize  much  federal  agency  activity  today  should  be  treated  as  important  public  policy 
concerns  in  their  own  right  and  not  merely  as  procedural  afterthoughts  to  consideration  of 
substantive  regulatory  issues.  Therefore,  the  Conference  has  begun  a  program  that  has 
developed  into  the  first  focused  look,  under  either  public  or  private  auspices,  at  the  potential 
for  use  of  consensual  dispute  resolution  by  administrative  agencies. 

The  Administrative  Conference  is  an  independent  agency  of  the  federal  government  that 
seeks  to  encourage  procedural  innovation  at  both  the  legislative  and  agency  levels.  Chaired 
by  a  presidential  appointee,  the  101  members  of  the  Conference  include  high-level 
representatives  of  most  federal  agencies  as  well  as  a  substantial  number  of  persons  from 
outside  the  government  who  are  scholars,  members  of  the  bar,  or  others  having  significant 
experience  with  respect  to  administrative  procedure.  Research  is  conducted  by  staff  and 
consultants,  with  working  committees  of  the  Conference  having  responsibility  for  formulating 
recommendations  based  on  research  reports,  information  submitted  by  agencies  and  other 
sources,  and  experience  and  judgment  of  the  members.  The  Chairman  and  his  staff  are 
continually  engaged  in  efforts  to  aid  agencies  in  improving  their  procedures  by  helping 
implement  the  recommendations  of  the  Conference,  by  exchange  of  information,  and  by 
acting  as  a  source  of  advice  on  good  procedure.18 

The  Conference’s  recent  efforts  have  sought  to  combine  (1)  a  broad  approach  that  might 
be  called  consciousness-raising  among  agencies  about  ADR  with  (2)  mors  focused  work  to 
help  individual  agencies  find  practical  ways  to  apply  ADR  approaches  to  specific  regulatory 
problems.  This  begins  with  commissioned  reports  to  serve  as  background  for  advice  to 
agency  decisionmakers.  The  staff  and  members  of  the  Conference  follow  up  by  working 
directly  with  agency  personnel,  expert  consultants  and  others  who  have  key  roles  in 
regulatory  programs.  The  Conference  has  tried  to  take  advantage  of  its  unique  structure, 
which  brings  together  key  federal  agency  personnel  with  private  citizens  who  are 
knowledgeable  about  the  administrative  process,  to  persuade  agency  officials  to  experiment 
with  and  adopt  the  procedural  innovations  encompassed  in  its  recommendations. 

Before  undertaking  its  current  ADR  program,  the  Conference  had  already  completed 
research  leading  to  recommendations  that  advocated  negotiating  substantive  rules  and 
Superfund  cleanups,  making  agency  handling  of  tort  claims  less  adversarial,  and  mediating 
grant  disputes.19  In  its  most  successful  previous  ADR-related  effort,  the  development  of 
negotiated  rulemaking  as  an  important  tool  for  federal  agencies,  the  Conference’s  pioneering 


18  The  statutory  mission  of  the  Administrative  Conference  is  (1)  to  study  all  aspects  of 
federal  agencies’  procedures;  (2)  to  identify  and  analyze  the  causes  of  administrative 
inefficiency,  delay  and  unfairness;  and  (3)  to  recommend  to  Congress  or  to  the  executive  and 
independent  agencies  specific  means  of  improving  the  qualify  of  administrative  justice.  5 
U.S.C.  §§  571-76. 

19  See  Recommendations  82-4  and  85-5,  Procedures  for  Negotiating  Proposed 
Regulations,  1  C.F.R.  §  305.82-4  and  .85-5  (1986);  84-4,  Negotiated  Cleanup  of  Hazardous 
Waste  Sites  Under  CERCLA,  1  C.F.R.  §  305.84-4;  84-7,  Administrative  Settlement  of  Tort 
and  Other  Monetary  Claims  Against  the  Government,  1  C.F.R.  §  305.84-7;  and  82-2,  Resolving 
Disputes  Under  Federal  Grant  Programs,  1  C.F.R.  §  305.82-2.  They  were  based  in  part  on 
the  following  consultant  reports:  Philip  Harter,  Negotiating  Regulations:  A  Cure  for 
Malaise',  Henry  Perritt,  Analysis  of  Four  Negotiated  Rulemaking  Efforts,  75  Georgetown  L.J. 
(1986),  1985  ACUS  637;  Frederick  Anderson,  Negotiation  and  Informal  Action:  The  Case  of 
Super  fund,  1985  Duke  L.J.  261,  1984  ACUS  263;  Philip  Harter,  Points  on  A  Continuum: 
Dispute  Resolution  Procedures  and  the  Administrative  Process',  George  Bermann, 
Administrative  Handling  of  Monetary  Claims:  Tort  Claims  at  the  Agency  Level,  35  Case 
Western  L.  Rev.  509  (1985),  1984  ACUS  639;  Ann  Steinberg,  Federal  Grant  Dispute 
Resolution,  1982  ACUS  137,  published  in  Mezines,  Stein  and  Gruff,  Administrative  Law 
(1983). 
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research  and  innovative  recommendations,  beginning  in  1980,  provided  a  major  impetus  for 
experimentation. 

The  first  product  of  the  recent  program  was  Conference  Recommendation  86-3,  based 
largely  on  consultant  Philip  Harter’s  survey  of  dispute  resolution  procedures  and  the 
administrative  process.  The  1986  recommendation  calls,  among  other  things,  for  legislation 
authorizing  voluntary  arbitration  of  many  agency  disputes,  and  advises  agencies  on  ways  to 
take  greater  advantage  of  mediation,  minitrials,  settlement  judges,  organizational  streamlining 
and  other  means  now  that  their  disposal--but  not  widely  used  in  the  federal  government--to 
encourage  settlement  of  many  proceedings.  It  also  describes  situations  where  ADR  is,  or  is 
not,  likely  to  be  useful. 

In  December  1986,  the  Conference  adopted  Recommendation  86-8,  giving  advice  to 
agencies  on  procedures  for  obtaining  the  services  of  ADR  "neutrals."  This  recommendation, 
resulting  from  a  pro  bono  project  by  George  Ruttinger  of  the  law  firm  of  Crowell  &  Moring, 
seeks  to  help  agencies  broaden  the  supply  of  qualified  mediators  and  other  neutrals,  inside 
and  outside  the  government,  to  provide  services  for  federal  agencies’  use  of  ADR.  It  advises 
agencies  on  practical  steps;  addresses  the  qualifications  that  should  and  should  not  be 
required;  encourages  agencies  to  take  advantage  of  opportunities  to  train  and  employ  federal 
personnel  as  neutrals  in  resolving  disputes;  and  recommends  establishment  of  rosters  of 
potential  neutrals  on  which  agencies  could  draw.  It  also  addresses  issues  involved  in 
government  agencies’  contracting  for  the  services  of  private  parties  to  serve  as  neutrals  in 
mediations,  negotiated  rulemakings,  minitrials  and  arbitration.  A  related  Conference 
recommendation  on  case  management  as  a  tool  for  improving  agency  adjudication  give  advice 
to  presiding  officers  and  managers  on  using  time  guidelines  and  management  systems  to  deal 
with  slow  cases,  taking  steps  to  define  key  issues  early  on,  reducing  parties’  opportunity  for 
procedural  maneuvering,  and  using  a  variety  of  other  methods  to  limit  issues  in  contention 
and  resolve  disputes  more  expeditiously.20 

Considerable  implementation  and  related  research  efforts  were  initiated  in  late  1986. 
The  Conference  has  started  several  additional  projects,  both  general  and  agency- specific, 
including  work  with  the  boards  of  contract  appeals  and  others  on  using  minitrials  in  contract 
disputes,  with  EPA’s  enforcement  staff  on  its  new  ADR  guidance,  and  on  legislation  to 
create  a  pilot  program  for  arbitrating  some  contract  disputes.  Studies  now  in  progress 
include  Professor  Harold  Bruffs  exploration  of  constitutional  and  other  legal  issues 
potentially  affecting  government  agencies’  use  of  arbitration;  Eldon  Crowell’s  review  of 
agencies’  experiences  with  minitrials;  and  Professor  Marianne  Smythe’s  study  of  the 
innovative  three-tiered  system  that  the  Commodity  Futures  Trading  Commission  uses  to 
decide  consumer  complaints  against  brokers.  Several  agencies  have  contacted  the  Conference 
to  begin  exploring  possible  ADR  uses  in  their  programs.  The  Conference  hopes  to  help 
several  agencies  develop  rosters  of  potential  "neutrals"  for  various  kinds  of  proceedings,  and 
to  propose  amendments  to,  or  deviations  from,  the  Federal  Acquisition  Regulation  that  will 
simplify  agency  processes  for  acquiring  the  services  of  ADR  neutrals  from  outside  the 
government.  The  Conference  also  hopes  to  begin  new  studies  on  the  experiences  of  states 
that  have  established  central  dispute  resolution  agencies;  the  use  of  settlement  judges  by  the 
Federal  Energy  Regulatory  Commission;  and  issues  presented  by  greater  use  of  ADR  in 
environmental  enforcement  cases. 

The  Conference  has  also  begun  to  take  advantage  of  its  position  in  the  government  by 
sponsoring  a  colloquium  bringing  together  key  agency  officials,  members  of  Congress  and  the 
judiciary,  and  experts  from  outside  the  government  to  discuss  the  potential  for  alternatives  to 
some  traditional  agency  decisionmaking  processes. 


20 


Cappalli,  Model  for  Case  Management: 
(1987);  Pou  &  Jones,  Agency  Time  Limits  as  a 
to  the  Administrative  Conference  (Sept.  1983). 
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V.  STEPS  TO  INCREASE  AGENCIES’  ADR  USE 

Opportunities  clearly  exist  to  use  ADR  techniques  to  greater  advantage,  as  in  many  tort 
claims  and  grant  disputes,  and  in  programs  for  enforcing  civil  penalties.  In  these  and  many 
other  situations,  imaginative  resort  to  ADR  methods  is  indicated.  Agencies,  the  groups  that 
deal  with  them,  specialists  in  dispute  resolution,  and  the  academic  community  should  work  to 
explore  the  potential  of  these  alternatives.  For  example: 

(1)  Statutory  drafters  should  selectively  encourage  agency  uses  of  ADR,  including 
arbitration,  and  in  any  event  should  not  routinely  preclude  them  by  specifying  detailed 
procedures.  Only  a  few  statutes  have  actively  encouraged  ADR  usage,  such  as  the  Civil 
Service  Reform  Act  of  1978.  Much  more  often  they  stand  as  a  roadblock  to  reform. 

(2)  In  some  areas.  Congress  should  relax  statutory  requirements,  like  the  blanket 
limitation  on  agency  use  of  arbitration  that  GAO  has  found. 

(3)  The  effectiveness  of  expanded  reliance  on  negotiation  will  depend  in  large  part  on 
the  degree  of  support  or  opposition  from  Congress.  Congressional  oversight  and  other 
relevant  committees  should  support  and  encourage  these  efforts,  recognizing  that  negotiated 
solutions  invariably  involve  compromises. 

(4)  Agencies  should  (a)  seek  out  ADR  opportunities;  (b)  do  far  more  to  obtain  training 
for  many  decisionmakers  and  lawyers  in  negotiation  and  mediation  skills,  so  that  they  can  be 
alert  to  productive  opportunities  to  use  alternatives;  and  (c)  solicit  views  of  regulated  persons 
on  useful  ideas  for  cutting  red  tape. 

(5)  Courts  interpreting  statutes  with  procedural  requirements  should  be  flexible  with 
agencies’  ADR  initiatives.  Many  statutes  are  purposely  vague,  their  drafters  having  agreed  to 
have  the  executive  agency  fill  in  the  contours.  In  such  cases,  agency  authority  to  forgo  trial- 
type  processes  should  be  recognized  as  long  as  constitutional  rights  are  protected. 

(6)  Federal  agencies  and  observers  should  seek  to  examine  ADR  experiences  at  the  state 
level  for  lessons  and  examples. 

(7)  Experts  in  disputes  resolution  should  work  with  administrative  agencies,  state  and 
local  governments,  and  others  to  identify  particular  decisions  where  informal  alternatives 
merit  a  try,  and  work  informally  with  interested  agencies  in  putting  alternatives  into  place. 

(8)  State  and  local  governments,  regulated  parties,  public  interest  groups,  and  others 
affected  by  agency  actions  should  recognize  that  their  interests  are  not  always  furthered  by 
routine  resort  to  adversary  processes.  They  should  cooperate  with  federal  efforts  to  develop 
simplified  procedures,  encourage  experimentation,  and  even  exert  pressure  on  agencies.  For 
instance,  since  the  APA  permits  anyone  to  petition  an  agency  to  commence  a  rulemaking 
proceeding,  it  may  be  argued  that  the  petitioner  can  request  the  agency  to  commence  a 
negotiated  rulemaking.  The  petition  process  was  largely  responsible  for  the  start  of  one 
successful  EPA  "reg  neg"  proceeding.  Persons  dealing  with  the  government  should  use  such 
tools  imaginatively,  even  if  only  on  the  chance  that  a  few  agencies  will  occasionally  prove 
receptive  and  benefit  from  the  experience.  They,  and  ultimately  all,  should  benefit  from  a 
process  whereby  federal  agency  decisions  are  shaped  by  their  participation  and  not  imposed 
unilaterally. 


113 


ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 
2120  L  STREET.  N.W.,  SUITE  500 
WASHINGTON,  D.C.  20037 
(202)  254-7020 


Recommendation  86-3 

OFFICE  OF 

the  chairman  Agencies'  Use  of  Alternative  Means  of  Dispute  Resolution 

Adopted  June  20,  1986 

Federal  agencies  now  decide  hundreds  of  thousands  of  cases  annually— far  more  than  do 
federal  courts.  The  formality,  costs  and  delays  incurred  in  administrative  proceedings  have 
steadily  increased,  and  in  some  cases  now  approach  those  of  courts.  Many  agencies  act 
pursuant  to  procedures  that  waste  litigants’  time  and  society’s  resources  and  whose  formality 
can  reduce  the  chances  for  consensual  resolution.  The  recent  trend  toward  elaborate 
procedures  has  in  many  cases  imposed  safeguards  whose  transaction  costs,  to  agencies  and  the 
public  in  general,  can  substantially  outweigh  their  benefits. 

A  comprehensive  solution  to  reducing  these  burdens  is  to  identify  instances  where 
simplification  is  appropriate.  This  will  require  a  careful  review  of  individual  agency 
programs  and  the  disputes  they  involve.  A  more  immediate  step  is  for  agencies  to  adopt 
alternative  means  of  dispute  resolution,  typically  referred  to  as  "ADR,"  or  to  encourage 
regulated  parties  to  develop  their  own  mechanisms  to  resolve  disputes  that  would  otherwise 
be  handled  by  agencies  themselves.  ADR  methods  have  been  employed  with  success  in  the 
private  sector  for  many  years,  and  when  used  in  appropriate  circumstances,  have  yielded 
decisions  that  are  faster,  cheaper,  more  accurate  or  otherwise  more  acceptable,  and  less 
contentious.  These  processes  include  voluntary  arbitration,  mandatory  arbitration, 
factfinding,  minitrials,  mediation,  facilitating,  convening  and  negotiation.  (A  brief  lexicon 
defining  these  terms  is  included  in  the  Appendix  to  this  recommendation.)  The  same  forces 
that  make  ADR  methods  attractive  to  private  disputants  can  render  them  useful  in  cases 
which  a  federal  agency  decides,  or  to  which  the  government  is  a  party.  For  these  methods  to 
be  effective,  however,  some  aspects  of  current  administrative  procedure  may  require 
modification. 

It  is  premature  to  prescribe  detailed  procedures  for  a  myriad  of  government  activities 
since  the  best  procedure  for  a  program,  or  even  an  individual  dispute,  must  grow  out  of  its 
own  needs.  These  recommendations  therefore  seek  to  promote  increased,  and  thoughtful,  use 
of  ADR  methods.  They  are  but  a  first  step,  and  ideally  should  be  supplemented  with  further 
empirical  research,  consultation  with  experts  and  interested  parties,  and  more  specific 
Conference  proposals. 


Recommendation 


A.  General 

1.  Administrative  agencies,  where  not  inconsistent  with  statutory  authority,  should  adopt 
the  alternative  methods  discussed  in  this  recommendation  for  resolving  a  broad  range  of 
issues.  These  include  many  matters  that  arise  as  a  part  of  formal  or  informal  adjudication,  in 
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rulemaking,1  in  issuing  or  revoking  permits,  and  in  settling  disputes,  including  litigation 
brought  by  or  against  the  government.  Until  more  experience  has  been  developed  with 
respect  to  their  use  in  the  administrative  process,  the  procedures  should  generally  be  offered 
as  a  voluntary,  alternative  means  to  resolve  the  controversy. 

2.  Congress  and  the  courts  should  not  inhibit  agency  uses  of  the  ADR  techniques 
mentioned  herein  by  requiring  formality  where  it  is  inappropriate. 


B.  Voluntary  Arbitration 

3.  Congress  should  act  to  permit  executive  branch  officials  to  agree  to  binding 
arbitration  to  resolve  controversies.  This  legislation  should  authorize  any  executive  official 
who  has  authority  to  settle  controversies  on  behalf  of  the  government  to  agree  to  arbitration, 
either  prior  to  the  time  a  dispute  may  arise  or  after  a  controversy  has  matured,  subject  to 
whatever  may  be  the  statutory  authority  of  the  Comptroller  General  to  determine  whether 
payment  of  public  funds  is  warranted  by  applicable  law  and  available  appropriations. 

4.  Congress  should  authorize  agencies  to  adopt  arbitration  procedures  to  resolve  matters 
that  would  otherwise  be  decided  by  the  agency  pursuant  to  the  Administrative  Procedure  Act 
("APA")  or  other  formal  procedures.  These  procedures  should  provide  that— 

(a)  All  parties  to  the  dispute  must  knowingly  consent  to  use  the  arbitration  procedures, 
either  before  or  after  a  dispute  has  arisen. 

(b)  The  parties  have  some  role  in  the  selection  of  arbitrators,  whether  by  actual 
selection,  by  ranking  those  on  a  list  of  qualified  arbitrators,  or  by  striking  individuals  from 
such  a  list. 

(c)  Arbitrators  need  not  be  permanent  government  employees,  but  may  be  individuals 
retained  by  the  parties  or  the  government  for  the  purpose  of  arbitrating  the  matter. 

(d)  Agency  review  of  the  arbitral  award  be  pursuant  to  the  standards  for  vacating 
awards  under  the  U.S.  Arbitration  Act,  9  U.S.C.  §  10,  unless  the  award  does  not  become  an 
agency  order  or  the  agency  does  not  have  any  right  of  review. 

(e)  The  award  include  a  brief,  informal  discussion  of  its  factual  and  legal  basis,  but 
neither  formal  findings  of  fact  nor  conclusions  of  law. 

(f)  Any  judicial  review  be  pursuant  to  the  limited  scope-of-review  provisions  of  the 
U.S.  Arbitration  Act,  rather  than  the  broader  standards  of  the  APA. 

(g)  The  arbitral  award  be  enforced  pursuant  to  the  U.S.  Arbitration  Act,  but  is  without 
precedential  effect  for  any  purpose. 

5.  Factors  bearing  on  agency  use  of  arbitration  are: 

(a)  Arbitration  is  likely  to  be  appropriate  where— 

(1)  The  benefits  that  are  likely  to  be  gained  from  such  a  proceeding  outweigh  the 
probable  delay  or  costs  required  by  a  full  trial-type  hearing. 

(2)  The  norms  which  will  be  used  to  resolve  the  issues  raised  have  already  been 
established  by  statute,  precedent  or  rule,  or  the  parties  explicitly  desire  the  arbitrator 
to  make  a  decision  based  on  some  general  standard,  such  as  "justice  under  the 
circumstances,”  without  regard  to  a  prevailing  norm. 


iSee  ACUS  Recommendations  82-4  and  85-5,  "Procedures  for  Negotiating  Proposed 
Regulations,"  1  CFR  §§  305.82-4  and  85-5. 
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(3)  Having  a  decisionmaker  with  technical  expertise  would  facilitate  the 
resolution  of  the  matter. 

(4)  The  parties  desire  privacy,  and  agency  records  subject  to  disclosure  under  the 
Freedom  of  Information  Act  are  not  involved. 

(b)  Arbitration  is  likely  to  be  inappropriate  where— 

(1)  A  definitive  or  authoritative  resolution  of  the  matter  is  required  or  desired 
for  its  precedential  value. 

(2)  Maintaining  established  norms  or  policies  is  of  special  importance. 

(3)  The  case  significantly  affects  persons  who  are  not  parties  to  the  proceeding. 

(4)  A  full  public  record  of  the  proceeding  is  important. 

(5)  The  case  involves  significant  decisions  as  to  government  policy. 

6.  Agency  officials,  and  particularly  regional  or  other  officials  directly  responsible  for 
implementing  an  arbitration  or  other  ADR  procedure,  should  make  persistent  efforts  to 
increase  potential  parties’  awareness  and  understanding  of  these  procedures. 


C.  Mandatory  Arbitration 

7.  Arbitration  is  not  in  all  instances  an  adequate  substitute  for  a  trial-type  hearing 
pursuant  to  the  APA  or  for  civil  litigation.  Hence,  Congress  should  consider  mandatory 
arbitration  only  where  the  advantages  of  such  a  proceeding  are  clearly  outweighed  by  the 
need  to  (a)  save  the  time  or  transaction  costs  involved  or  (b)  have  a  technical  expert  resolve 
the  issues. 

8.  Mandatory  arbitration  is  likely  to  be  appropriate  only  where  the  matters  to  be 
resolved— 

(a)  Are  not  intended  to  have  precedential  effect  other  than  the  resolution  of  the  specific 
dispute,  except  that  the  awards  may  be  published  or  indexed  as  informal  guidance; 

(b)  May  be  resolved  through  reference  to  an  ascertainable  norm  such  as  statute,  rule  or 
custom;2 

(c)  Involve  disputes  between  private  parties;  and 

(d)  Do  not  involve  the  establishment  or  implementation  of  major  new  policies  or 
precedents. 

9.  Where  Congress  mandates  arbitration  as  the  exclusive  means  to  resolve  a  dispute,  it 
should  provide  the  same  procedures  as  in  Paragraph  4,  above. 


D.  Settlement  Techniques 

10.  In  many  situations,  agencies  already  have  the  authority  to  use  techniques  to  achieve 
dispute  settlements.  Agencies  should  use  this  authority  by  routinely  taking  advantage  of 
opportunities  to: 

(a)  Explicitly  provide  for  the  use  of  mediation. 


2For  example,  the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act,  7  U.S.C.  §  136  et 
seq.,  provides  for  mandatory  arbitration  with  respect  to  the  amount  of  compensation  one 
company  must  pay  another  and  yet  provides  no  guidance  with  respect  to  the  criteria  to  be 
used  to  make  these  decisions.  The  program  has  engendered  considerable  controversy  and 
litigation. 
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(b)  Provide  for  the  use  of  a  settlement  judge  or  other  neutral  agency  official  to  aid  the 
parties  in  reaching  agreement.3  These  persons  might,  for  instance,  advise  the  parties  as  to 
the  likely  outcome  should  they  fail  to  reach  settlement. 

(c)  Implement  agreements  among  the  parties  in  interest,  provided  that  some  means  Have 
been  employed  to  identify  other  interested  persons  and  afford  them  an  opportunity  to 
participate. 

(d)  Provide  for  the  use  of  minitrials. 

(e)  Develop  criteria  that  will  help  guide  the  negotiation  of  settlements.4 

11.  Agencies  should  apply  the  criteria  developed  in  ACUS  Recommendations  82-4  and 
85-5,  pertaining  to  negotiated  rulemaking,5  in  deciding  when  it  may  be  appropriate  to 
negotiate,  mediate  or  use  similar  ADR  techniques  to  resolve  any  contested  issue  involving  an 
agency.  Settlement  procedures  may  not  be  appropriate  for  decisions  on  some  matters 
involving  major  public  policy  issues  or  having  an  impact  on  persons  who  are  not  parties, 
unless  notice  and  comment  procedures  are  used. 

12.  Factors  bearing  on  agency  use  of  minitrials  as  a  settlement  technique  are: 

(a)  Minitrials  are  likely  to  be  appropriate  where— 

(1)  The  dispute  is  at  a  stage  where  substantial  additional  litigation  costs,  such  as 
for  discovery,  are  anticipated. 

(2)  The  matter  is  worth  an  amount  sufficient  to  justify  the  senior  executive  time 
required  to  complete  the  process. 

(3)  The  issues  involved  include  highly  technical  mixed  questions  of  law  and  fact. 

(4)  The  matter  involves  materials  that  the  government  or  other  parties  believe 
should  not  be  revealed. 

(b)  Minitrials  are  likely  to  be  inappropriate  where— 

(1)  Witness  credibility  is  of  critical  importance. 

(2)  The  issues  may  be  resolved  largely  through  reference  to  an  ascertainable 
norm. 

(3)  Major  questions  of  public  policy  are  involved. 

13.  Proposed  agency  settlements  are  frequently  subjected  to  multiple  layers  of  intra- 
agency  or  other  review  and  therefore  may  subsequently  be  revised.  This  uncertainty  may 
discourage  other  parties  from  negotiating  with  federal  officials.  To  encourage  settlement 
negotiations,  agencies  should  provide  means  by  which  all  appropriate  agency  decisionmakers 
are  involved  in,  or  regularly  apprised  of,  the  course  of  major  negotiations;  agencies  should 
also  endeavor  to  streamline  intra-agency  review  of  settlements.  These  efforts  should  serve  to 
ensure  that  the  concerns  of  interested  segments  of  the  agency  are  reflected  as  early  as 
possible  in  settlement  negotiations,  and  to  reduce  the  likelihood  that  tentative  settlements 
will  be  upset. 

14.  In  cases  where  agencies  must  balance  competing  public  policy  interests,  they  should 
adopt  techniques  to  enable  officials  to  assess,  in  as  objective  a  fashion  as  possible,  the  merits 


3See,  e.g.,  the  procedure  used  by  the  Federal  Energy  Regulatory  Commission. 

*See  ACUS  Recommendation  79-3,  "Agency  Assessment  and  Mitigation  of  Civil  Money 
Penalties,"  1  CFR  §  305.79-3. 

5c.,  ah0  ACUS  Recommendation  84-4,  "Negotiated  Cleanup  of  Hazardous  Waste  Sues 
Under  CERCLA,"  1  CFR  §  305.84-4. 
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of  a  proposed  settlement.  These  efforts  might  include  establishing  a  small  review  panel  of 
senior  officials  or  neutral  advisors,  using  a  minitrial,  publishing  the  proposed  settlement  in 
the  Federal  Register  for  comment,  securing  tentative  approval  of  the  settlement  by  the 
agency  head  or  other  senior  official,  or  employing  other  means  to  ensure  the  integrity  of  the 
decision. 

15.  Some  agency  lawyers,  administrative  law  judges,  and  other  agency  decisionmakers 
should  be  trained  in  arbitration,  negotiation,  mediation,  and  similar  ADR  skills,  so  they  can 

(a)  be  alert  to  take  advantage  of  alternatives  or  (b)  hear  and  resolve  other  disputes  involving 
their  own  or  another  agency. 


E.  Private  Sector  Dispute  Mechanisms 

16.  Agencies  should  review  the  areas  that  they  regulate  to  determine  the  potential  for 
the  establishment  and  use  of  dispute  resolution  mechanisms  by  private  organizations  as  an 
alternative  to  direct  agency  action.  Where  such  use  is  appropriate,  the  agency  should— 

(a)  Specify  minimal  procedures  that  will  be  acceptable  to  qualify  as  an  approved  dispute 
resolution  mechanism. 

(b)  Oversee  the  general  operation  of  the  process;  ordinarily,  it  should  not  review 
individual  decisions. 

(c)  Tailor  its  requirements  to  provide  an  organization  with  incentives  to  establish  such  a 
program,  such  as  forestalling  other  regulatory  action,  while  ensuring  that  other  interested 
parties  view  the  forum  as  fair  and  effective. 


Appendix 


Lexicon  of  Alternate  Means  of  Dispute  Resolution 

Arbitration.  Arbitration  is  closely  akin  to  adjudication  in  that  a  neutral  third  party 
decides  the  submitted  issue  after  reviewing  evidence  and  hearing  argument  from  the  parties. 

It  may  be  binding  on  the  parties,  either  through  agreement  or  operation  of  law,  or  it  may  be 
non-binding  in  that  the  decision  is  only  advisory.  Arbitration  may  be  voluntary,  where  the 
parties  agree  to  resolve  the  issues  by  means  of  arbitration,  or  it  may  be  mandatory,  where  the 
process  is  the  exclusive  means  provided. 

Factfinding.  A  "factfinding"  proceeding  entails  the  appointment  of  a  person  or  group 
with  technical  expertise  in  the  subject  matter  to  evaluate  the  matter  presented  and  file  a 
report  establishing  the  "facts."  The  factfinder  is  not  authorized  to  resolve  policy  issues. 
Following  the  findings,  the  parties  may  then  negotiate  a  settlement,  hold  further  proceedings, 
or  conduct  more  research. 

Minitrial.  A  minitrial  is  a  structured  settlement  process  in  which  each  side  presents  a 
highly  abbreviated  summary  of  its  case  before  senior  officials  of  each  party  authorized  to 
settle  the  case.  A  neutral  adviser  sometimes  presides  over  the  proceeding  and  will  render  an 
advisory  opinion  if  asked  to  do  so.  Following  the  presentations,  the  officials  seek  to 
negotiate  a  settlement. 

Mediation.  Mediation  involves  a  neutral  third  party  to  assist  the  parties  in  negotiating 
an  agreement.  The  mediator  has  no  independent  authority  and  does  not  render  a  decision; 
any  decision  must  be  reached  by  the  parties  themselves. 
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Facilitating.  Facilitating  helps  parties  reach  a  decision  or  a  satisfactory  resolution  of  the 
matter  to  be  addressed.  While  often  used  interchangeably  with  "mediator,"  a  facilitator 
generally  conducts  meetings  and  coordinates  discussions,  but  does  not  become  as  involved  in 
the  substantive  issues  as  does  a  mediator. 

Convening.  Convening  is  a  technique  that  helps  identify  issues  in  controversy  and 
affected  interests.  The  convenor  is  generally  called  upon  to  determine  whether  direct 
negotiations  among  the  parties  would  be  a  suitable  means  of  resolving  the  issues,  and  if  so,  to 
bring  the  parties  together  for  that  purpose.  Convening  has  proved  valuable  in  negotiated 
rulemaking. 

Negotiation.  Negotiation  is  simply  communication  among  people  or  parties  in  an  effort 
to  reach  an  agreement.  It  is  used  so  routinely  that  it  is  frequently  overlooked  as  a  specific 
means  of  resolving  disputes.  In  the  administrative  context,  it  means  procedures  and  processes 
for  settling  matters  that  would  otherwise  be  resolved  by  more  formal  means. 
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DISPUTE  RESOLUTION  AND  ADMINISTRATIVE  LAW: 
THE  HISTORY,  NEEDS,  AND  FUTURE  OF  A 
COMPLEX  RELATIONSHIP 

Philip  J.  Harter! 

I.  Introduction 

THE  invitation  to  this  Symposium  described  the  “concern  over 
the  backlog  in  our  courts  and  the  high  costs  to  litigants  for  full- 
scale  trials”  and  mentioned  that  alternative  means  of  dispute  resolu¬ 
tion  have  become  a  “timely  subject  to  the  legal  community.”* 1  Others 
have  described  the  potential  of  alternative  means  of  dispute  resolu¬ 
tion  in  similar  terms: 

Society  cannot  and  should  not  rely  exclusively  on  the 
courts  for  the  resolution  of  disputes.  Other  mechanisms 
may  be  superior  in  a  variety  of  controversies.  They  may  be 
less  expensive,  faster,  less  intimidating,  more  sensitive  to  dis¬ 
putants’  concerns,  and  more  responsive  to  underlying 
problems.  They  may  dispense  better  justice,  result  in  less 
alienation,  produce  a  feeling  that  a  dispute  was  actually 
heard,  and  fulfill  a  need  to  retain  control  by  not  handing 
the  dispute  over  to  lawyers,  judges,  and  the  intricacies  of  the 
legal  system.2 

There  is  no  question  but  that  a  great  deal  of  attention  is  currently 
being  paid  to  dispute  resolution  —  finding  ways  of  resolving  our  dif¬ 
ferences  outside  of  (or  perhaps  along  side  of)  the  courts  —  both  as  a 
way  of  providing  relief  to  the  courts  and  as  a  way  of  reaching  more 
satisfactory  decisions. 

Interestingly,  it  also  seems  customary  to  describe  the  purpose  of 
many  administrative  programs  and  the  accompanying  process  as  pro¬ 
viding  a  more  responsive,  flexible  means  by  which  society’s  decisions 
can  be  made.3  Trials  before  agencies  were  supposed  to  be  less  cum- 

t  A.B~,  Kenyon  College,  1964;  M.A.,  University  of  Michigan,  1966;  J.D.,  Uni¬ 
versity  of  Michigan,  1969. 

1.  Letter  from  J.  Gordon  Cooney,  Jr.,  Editor-in-Chief,  Villanova  Law  Review 
to  Philip  J.  Harter  (Aug.  10,  1983)  (invitation  to  participate  in  1984  Law  Review 
Symposium). 

2.  Office  of  Legal  Policy  of  the  United  States  Department  of  Jus¬ 
tice,  Paths  to  Justice:  Major  Public  Policy  Issues  of  Dispute  Resolution 
(1984). 

3.  See  B.  Schwartz,  Administrative  Law  3  (1976).  Thus,  for  example,  ad- 
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bersome,  less  expensive,  and  less  time  consuming  than  courtroom 
hearings.* * * 4  Rulemaking  was  seen  as  a  way  of  filling  in  the  details  of 
legislation  or  responding  to  particular  needs  in  an  easy,  quickly  exe¬ 
cuted  manner  as  opposed  to  the  vagaries  of  legislation  or  using  trials 
to  develop  policy  through  the  common  law.  Throughout  this  process, 
the  courts  were  to  ensure  that  the  action  taken  was  not  arbitrary  or 
capricious,  and  certainly  within  the  bounds  of  legality,  but  other  than 
that  they  were  to  accommodate  the  agencies’  decisions.5 

It  seems  equally  clear  that  the  administrative  process  has  now 
become  part  of  the  problem.  Programs  founded  to  be  responsive  have 
become  laborious,  unyielding,  and  repressive.  The  process  itself  is 
“increasingly  being  criticized  for  being  unduly  costly,  cumbersome 
and  slow.”6  These  problems  arose  n6  doubt  in  part  through  bureau¬ 
cratic  momentum  and  an  effort  to  protect  past  values.  But,  they  also 
arose  from  quite  appropriate  responses  to  very  real  difficulties. 

It  therefore  seems  incumbent  on  those  of  us  who  are  interested  in 
the  administrative  process  and  in  improving  the  way  we  make  deci¬ 
sions  affecting  each  other  to  be  vigilant  to  see  if  there  are  ways  of 


ministrative  agencies  were  to  address  and  redress  problems  created  by  or  beyond  the 
reach  of  the  courts.  One  commentator  explained  that  the  definition  of  an  “agency” 
in  the  Administrative  Procedure  Act  (APA)  “equates  the  agency  with  the  executive 
branch.”  Id.\  ^Administrative  Procedure  Act,  5  U.S.C.  §§  o5 1-559,  701-706  (1982). 
The  APA  defines  an  “agency”  as: 

[Ejach.  authority  of  the  Government  of  the  United  States  whether  or 
not  it  is  within  or  subject  to  review  by  another  agency,  but  does  not  in¬ 
clude— 

(A)  the  Congress; 

(B)  the  courts  of  the  United  States; 

(C)  the  governments  of  the  territories  or  possessions  of  the  United 
States; 

(D)  the  government  of  the  District  of  Columbia. 

5  U.S.C.  §  55 1(1) (A)- (D)  (1982). 

4.  See  generally  K.  Davis,  Administrative  Law  Text  194-214  (3d  ed.  1972) 
(describing  the  adjudication  procedures  used  by  agencies)  [hereinafter  cited  as  Davis 
Text);  B.  Schwartz,  supra  note  3,  at  263-327  (discussing  the  fair  hearing  require¬ 
ments  which  are  applied  to  agencies).  In  addition  to  being  less  expensive  and  less 
time  consuming,  the  rules  of  procedure  and  evidence  were  to  be  tailored  to  achieve 
justice  and  economy.  See  generally  2  K.  Davis,  Administrative  Law  Treatise 
§  102,  at  308-09  (1979)  (discussing  “fair  informal  procedure”  as  a  more  accurate  de¬ 
scription  for  agency  action  currently  referred  to  as  “adjudication”) [hereinafter  cited 
as  Davis  Treatise]. 

5.  See  Administrative  Procedures  Act,  5  U.S.C.  §  706(2)(A)  (1982).  The  APA 
directs  the  reviewing  court  to  “hold  unlawful  and  set  aside  agency  action,  findings, 
and  conclusions  found  to  be  .  .  .  arbitrary,  capricious,  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law.”  Id\  see  generally  1  Davis  Treatise,  supra  note 
4,  at  §  6:6  (discussing  judicial  review  of  agency  rules  and  the  effect  of  that  review  on 
the  agency’s  choice  of  a  rulemaking  procedure). 

6.  Announcement  of  ABA  Section  of  Administrative  Law,  Consensus  as  an  Al¬ 
ternative  to  the  Adveisarial  Process  (program  held  September  30,  1983). 
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aligning  the  difficult  balance  of  providing  appropriate  safeguards 
while  reestablishing  the  original  promise  of  administrative  law.7 

The  review  of  the  administrative  process  may  be  particularly 
pertinent  to  a  general  discussion  of  dispute  resolution  because  it  arose 
to  meet  a  need  in  dispute  resolution.  In  addition,  as  its  processes 
evolved  and  matured,  it  had  to  struggle  —  and  is  struggling  —  to 
define  its  relationship  to  the  courts.  Thus,  the  “institutionalization”8 
of  dispute  resolution  may  learn  much  from  the  administrative  pro¬ 
cess,  and  in  turn  the  administrative  process  can  profitably  draw  on 
the  insights  we  are  gaining  on  various  forms  of  dispute  resolution. 

To  put  the  complex  relationship  of  dispute  resolution  and  the 
administrative  process  into  perspective,  it  is  helpful  to  look  at  its  his¬ 
tory,  the  current  needs,  and  the  future. 

II.  History  of  Administrative  Law 
A.  Establishment  of  Programs 

Many  administrative  agencies,  the  programs  they  administer, 
and  individual  regulations  they  issue  can  be  explained,  at  least  some¬ 
what,  by  a  dissatisfaction  with  existing  mechanisms  for  resolving 
either  rights  or  interest  disputes.9  The  response  has  been  the  creation 
of  agencies  that  are  designed  to  alter  the  substantive  rights  of  the  af¬ 
fected  parties  and  supplant  judicial  processes  with  an  administrative 
one  that,  it  is  hoped,  will  better  fulfill  the  goals  of  the  program.  Con¬ 
sider  five  examples: 

1.  National  Labor  Relations  Act  (Act).10  Traditional  legal 
concepts  and  doctrines,  such  as  criminal  prosecutions  alleging  con¬ 
spiracy  or  application  of  antitrust  laws  to  union  organizing,  which 
were  applied  by  the  courts  to  labor  relations  led  to  broad  dissatisfac¬ 
tion  with  the  resulting  antiunion  or  antiself-help  holdings.* 1 1  The  re¬ 
sult  was  the  passage  of  the  National  Labor  Relations  Act  that  is 
administered  by  the  National  Labor  Relations  Board  (Board).  The 

7.  For  discussion  of  the  appropriate  balance  between  safeguards  and  responsive¬ 
ness,  see  notes  31-32  and  accompanying  text  infra. 

8.  That  seems  an  unfortunate  term  for  the  long  run  establishment  of  dispute 
resolution  programs.  While  “establishment”  has  an  aura  of  success  about  it,  institu¬ 
tionalization  sounds  like  a  commitment  to  the  local  mental  hospital.  Nonetheless, 
that  appears  to  be  accepted  terminology. 

9.  Perritt,  “And  the  Whole  Earth  Was  of  One  Language ” — A  Broad  View  of  Dispute 
Resolution ,  29  Vill.  L.  Rev.  1221  (1984). 

10.  29  U.S.C.  §§  151-168  (1982). 

11.  Much  of  the  following  analysis  applies  to  regulatory  programs  that  are 
designed  to  address  “social”  concerns  that  arise  from  an  inequality  of  bargaining 
power. 
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Act  itself  gave  rise  to  substantive  rights  of  organization  that  were  pre¬ 
viously  denied,  and  the  Board  was  to  be  an  expert  body  that  would 
be  sympathetic  to  the  cause  of  the  rights  of  employees  to  organize  and 
bargain  collectively.17  Moreover,  a  piece  of  the  prolabor  legislation13 
barred  courts  from  interfering  with  this  policy  by  issuing  injunctions 
based  on  the  traditional  doctrines. 14  Thus,  there  was  substantive  dis¬ 
satisfaction  with  the  state  of  the  law  as  administered  by  the  courts,  so 
it  was  changed.  There  was  also  dissatisfaction  with  the  bias  that 
judges  were  reflecting  and  so  a  new,  more  sympathetic  forum  was 
created  to  hear  the  disputes  that  arose. 

2.  Environmental  Protection  Agency  (EPA).  On  first  blush, 
the  failure  of  dispute  resolution  would  seem  to  have  little  to  do  with 
the  Clean  Air  Act,15  the  Federal  Water  Pollution  Control  Act16  or 
any  of  the  other  statutes  that  EPA  administers.17  If  those  who  live 


12.  See  29  U.S.C.  §  151  (1982).  The  Act  was  passed  to  protect  “by  law  the  right 
of  employees  to  organize  and  bargain  collectively,”  and  as  a  result  safeguard  “com¬ 
merce  from  injury,  impairment,  or  interruption.”  Id. 

13.  The  Norris-LaGuardia  Act  “declared  it  to  be  the  public  policy  of  the  United 
States  that  employees  be  permitted  to  organize  and  bargain  collectively  free  of  em¬ 
ployer  coercion  and  sought  to  achieve  that  goal  by  regulating  and  in  most  cases  bar¬ 
ring  altogether  the  issuance  of  injunctions  in  a  ‘labor  dispute.’  ”  R.  Gorman,  Basic 
Text  on  Labor  Law  4  (1976);  see  29  U.S.C.  §§  101-110,  113-115  (1982). 

14;  R.  GORMAN,  supra  note  13,  at  4;  see  generally  A.  Cox,  D.  Box  &  R.  Gorman, 
Cases  and  Materials  on  Labor  Law  55-60  (9th  ed.  1981)  (a  general  discussion  of 
some  of  the  traditional  doctrines  upon  which,  injunctions  were  based  prior  to  the 
Norris-LaGuardia  Act). 

15.  42  U.S.C.  §§  7401-7642  (1982).  The  Clean  Air  Act  “regulates  industrial  air 
pollution  by  two  distinct  methods:  air  quality  control  and  emission  control.”  R. 
Zener,  Guide  to  Federal  Environmental  Law  1  (1981). 

16.  33  U.S.C.  §§  1251-1376  (1982);  see  generally  R.  Zener,  supra  note  15,  at  59- 
124  (an  in-depth  discussion  of  water  pollution  control  legislation). 

17.  The  analysis  that  follows  applies  generally  to  regulatory  programs  that  ad¬ 
dress  “externalities.”  See  S.  Breyer,  Regulation  and  Its  Reform  23-26  (1982);  I. 
Millstein  &  S.  Katsh,  The  Limits  of  Corporate  Power  138-42  (1981).  It  also 
applied  to  those  regulatory  areas  known  as  “preclearance, ”  although  not  as  well.  See 
generally  I.  MlLLSTElN  &  S.  Katsh,  supra ,  at  142-43  (preclearance  regulation  requires 
agency  approval  before  product  is  marketed).  It  would  apply,  for  example,  to  the 
safety  and  efficacy  of  pharmaceuticals,  since  an  expeditious  means  of  resolving  dis¬ 
agreements  would  internalize  costs  of  mistakes  and  other  problems.  For  that  argu¬ 
ment  to  work,  one  must  assume  the  firm  will  anticipate  the  adverse  consequences 
that  would  flow  from  marketing  a  dangerous  drug  and  hence  would  conduct  the 
optimal  amount  of  testing  o  ensure  its  reasonable  safety  (and  anticipating  the  need 
to  get  it  on  the  market  to  meet  a  legitimate  need).  Not  surprisingly,  some  people  are 
repulsed  by  the  notion  that  some  individuals  would  pay  with  their  lives  to  provide 
the  information  on  hazards,  and  hence  they  argue  in  favor  of  a  regulatory  system 
tha«  anticipates  risks  and  seeks  to  prevent  unreasonable  risks  before  the  drug  is  mar¬ 
keted  Even  in  that  case,  the  dispute  resolution  theory  might  apply  to  the  efficacy  of 
drugs Which  are  now  regulated  by  the  Food  and  Drug  Administration.  There  is  an 
extensive  debate  over  whether  the  anticipatory  regulation  may  actually  lead  to  more 
deaths  and  serious  illness  than  would  the  dispute  resolution  model  5'ee,  ^  Roberts 
&  Bodenheimer,  The  Drug  Amendments  of  1962:  The  Anatomy  of  a  Regulatory  failure,  1982 
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around  a  plant  that  is  polluting  the  air  or  water  had  a  responsive, 
inexpensive  means  of  enforcing  a  “right”18  to  clean  air  or  water  and 
recovering  damages  from  the  offending  plant,  the  costs  of  the  pollu¬ 
tion  would  be  internalized  and  the  company  would  be  forced  to  make 
an  economic  choice  between  paying  and  polluting  or  cleaning  up. 
That  choice  would  be  enforced  better  than  the  EPA  is  likely  able  to 
do  because  those  affected  would  presumably  have  a  greater  incentive 
—  and  appropriate  knowledge  —  to  bring  an  action.  Moreover,  the 
choice  would  likely  be  more  nearly  economically  optimal  since  the 
costs  would  be  distributed  more  precisely  than  is  possible  in  com- 
mand-and-control  regulation.19  Thus,  under  this  system  there  would 
be  no  externalities  to  necessitate  or  justify  regulation.  But,  of  course, 
such  a  system  does  not  exist:  there  is  no  direct,  inexpensive,  accurate 
system  for  internalizing  those  costs.  Doing  so  would  be  wildly  expen¬ 
sive  and  time  consuming  so  that,  as  a  result,  the  costs  of  pollution  are 
borne  by  the  neighbors.  As  a  result  of  what  has  been  perceived  as  a 
misallocation,  the  regulatory  program  was  created  that  prohibits  cer¬ 
tain  conduct  altogether  as  a  means  of  internalizing  the  costs.  More¬ 
over,  a  central  agency  is  called  upon  to  enforce  its  proscriptions. 
Sometimes  that  is  because  the  beneficiaries  —  the  neighbors  in  this 
case  —  still  could  not  afford  to  enforce  their  new  rights;  and  in  other 
cases  they  could  afford  to  do  so,  in  which  case  the  regulated  company 
urges  the  limitation  as  a  way  of  raising  barriers  to  dispute  resolution 
and  hence  warding  off  payments  (be  they  accurate  or  not).20 

3.  Federal  Trade  Commission  (FTC).  Several  of  the  FTC’s 
rules  appear  to  be  based,  in  fact  if  not  as  the  stated  purpose,  squarely 


Ariz.  St.  L.J.  581,  612-13  (recommending  informal  dispute  resolution  to  expedite 
new  drug  approval  process). 

18.  That  “right”  could  be  created  by  statute  and  administered  by  the  elusive 
dispute  resolution  mechanism,  or  it  could  evolve  from  a  “common  law”  response. 
There  are  several  ways  of  altering  the  resolution  of  competing  interests.  The  point 
here  is  the  need  for  a  functioning  mechanism  to  resolve  the  disputes  that  would  arise 
once  the  interests  were  identified. 

19.  Command-and-control  is  a  type  of  regulation  in  which  the  agency  “re- 
quire[s]  or  proscribe[s]  specific  conduct  by  regulated  firms.”  Stewart,  Regulation,  Inno¬ 
vation,  and  Administrative  Law:  A  Conceptual  Framework,  69  Calif.  L.  Rev.  1256,  1264 
(1981).  The  regulating  body  enforces  the  commands  with  controls  such  as  “orders, 
injunctions,  civil  penalties,  and  criminal  fines.”  Id. 

20.  Note  that  disputes  over  whether  the  Clean  Air  Act  and  its  implementing 
regulations  have  been  violated  are  resolved  by  a  court,  not  before  the  agency  itself. 
See  42  U.S.C.  §  7413  (1982).  Given  that  it  has  become  commonplace  to  have  agen¬ 
cies  themselves  conduct  hearings  on  whether  the  duties  they  impose  have  been  met, 
this  may  well  have  reflected  a  concern  on  the  part  of  business  that  the  agency  itself 
would  be  biased  in  favor  of  finding  a  violation  and  that  it  could  receive  a  fairer,  more 
impartial  hearing  before  a  court.  That  is  certainly  the  history  of  the  separation  of  the 
Occupational  Safety  and  Health  Review  Commission  from  the  Occupational  Safety 
Health  Administration,  which  issues  the  standards  and  citations  for  their  violation. 
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on  the  Commission’s  belief  that  existing  dispute  resolution  mecha¬ 
nisms  are  inadequate  to  redress  what  it  perceived  to  be  a  problem. 
For  example,  if  it  were  not  so  expensive  and  difficult  to  prosecute 
common  law  or  statutory  fraud  cases,  the  Commission’s  regulation  of 
vocational  schools-1  would  make  little  sense.  In  order  to  prevent  this 
pattern  of  fraud  more  effectively,  the  Commission  prescribed  specific 
rules  the  schools  must  meet.2-  The  violation  of  these  rules  was  then  a 
violation  of  a  duty  owed  to  the  FTC;  and  the  Commission  would  en¬ 
force  the  rule  against  the  errant  school.  Thus,  as  a  result  of  the  failure 
of  a  ready  means  for  seeking  redress,  specific  duties  were  created  and 
the  aggrieved  party  was  changed  from  the  individual  to  the  Commis¬ 
sion.  Interestingly,  the  student  was  left  in  about  the  same  position  as 
before:  without  recourse  other  than  complaining  to  the  Commission 
which  might  or  might  not  take  action.23  The  FTC’s  rules  on 
franchises24  are  similar. 

4.  Workers  Compensation.25  Worker  compensation  programs 
were  in  fact  established  because  of  dissatisfaction  with  the  tort  system 
for  compensating  injured  employees.  The  programs  created  new 
rights  that  overrode  the  existing  substantive  law  and  were  to  be  ad¬ 
ministered  by  an  agency.  Disagreements  are  resolved  not  in  courts  — 
at  least  in  the  first  instance  —  but  before  the  agencies  themselves. 
The  process  was  likely  envisioned  as  a  mix  of  bureaucratic  justice,  in 
which  expert  desk  officers  make  the  initial  decisions,  and  a  more  judi¬ 
cial-like,  but  nonetheless  sympathetic,  forum  resolves  remaining  dis¬ 
putes.26  Only  after  that  were  courts  invoked.  Again,  the  lack  of  a 


21.  The  FTC  established  regulations  with  which  proprietary  vocational  and 
home  study  schools  had  to  comply  to  avoid  committing  unfair  and  deceptive  acts. 
See  16  C.F.R.  §  438  (1984).  The  purpose  of  this  rule  was  “to  alleviate  currently  abu¬ 
sive  practices”  such  as  “unfair  and  deceptive  advertising  sales,  and  enrollment  prac¬ 
tices  engaged  in  by  some  of  the  schools.”  Katharine  Gibbs  School,  Inc.  v.  FTC,  612 
F.2d  658,  661  (2d  Cir.  1979)  (quoting  43  Fed.  Reg.  60,795-817  (1978)). 

The  FTC’s  rule  was  held  invalid  in  1979  because  the  regulation  treated  viola¬ 
tions  of  the  FTC’s  “  ‘requirements  prescribed  for  the  purpose  ol  preventing’  unfair 
practices  as  themselves  the  unfair  practices.”  Id.  at  662. 

22.  ire  16  C.F.R.  §  438  (1984). 

23.  The  existence  of  the  rule  might,  of  course,  alter  the  student’s  bargaining 
power  in  informal  negotiations  with  the  school.  The  student  is  not,  however,  pro¬ 
vided  the  right  to  enforce  the  duty  created  by  the  rule  in  any  forum  that  can  issue  a 
binding  order.  The  rule  required  that  the  school  include  specific  rights  in  its  contract 
with  students,  and  those  rights  would  presumably  be  enforceable  by  the  student 
through  civil  litigation;  if  the  required  clauses  were  omitted,  however,  it  would  ap¬ 
pear  that  enforcement  would  remain  solely  with  the  FTC.  See  id. 

24.  ire  16  C.F.R.  §  436  (1984). 

25.  A  similar  analysis  would  apply  to  Social  Security  Disability,  Black  Lung,  or 
Railroad  Retirement  programs. 

26.  For  a  thorough  discussion  of  the  mix  of  bureaucratic  and  judicial  justice  in 
Social  Security  disability  cases,  see  J.  Mashaw,  Bureaucratic  Justice  (1983). 
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sympathetic,  responsive  forum  led  to  the  creation  of  an  administra¬ 
tive  program. 

5.  Toxic  Torts.27  The  enormous  amount  of  litigation,  both 
before  courts  and  in  workers  compensation  programs,  over  occupa¬ 
tional  exposure  to  asbestos  and  the  current  concern  over  illness  result¬ 
ing  from  exposure  to  toxic  materials28  has  led  to  proposals  for  the 
creation  of  new  agencies,  or  the  adaption  of  existing  ones,  to  deal  with 
the  problem.29  Some  commentators  have  suggested  that  an  agency 
could  process  disputes  over  whether  a  particular  illness  is  sufficiently 
linked  to  a  substance  as  to  impose  liability  on  its  manufacturer.30 
Other  authorities  have  suggested  that  an  agency  could  develop  infor¬ 
mation  and  presumptions  that  would  be  used  in  processing  future 
claims  and  dispmtes. 

In  sum,  many  regulatory  programs  are  created  to  rectify  a  per¬ 
ceived  market  imperfection31  that  may  in  fact  reflect  an  inability  to 
resolve  substantive  disputes  appropriately.  That  is,  some  people  are 
regarded  as  “victims”  because  they  lack  the  redress  that  would  be 
necessary  for  their  rights  and  duties  to  be  properly  aligned  with  the 
rights  and  duties  cf  others.  The  response,  then,  is  the  creation  of  an 
administrative  program  that  both  alters  the  substantive  relationships 
and  provides  a  built-in  dispute  resolution  mechanism  under  more 
svmpathelic  procedures.32 

The  lesson  in  ail  of  this  is  simply  that  dispute  resolution  and  reg¬ 
ulation  are  closely  related.  We  therefore  need  to  consider  both  how 

27.  For  a  review  of  the  problems  in  the  area  of  toxic  torts,  see  Seventeenth  Annual 
Symposium,  Toxic  Torts:  Judicial  and  legislative  Responses,  28  ViLL.  L.  Rev.  1083  (1933); 
Comment,  28  ViLl..  L.  Rev.  1298  (1983). 

28.  See  Schwartz  &  Means,  The  Meed  for  Federal  Product  Liability  and  Toxic  Tort 
Legislation:  A  Current  Assessment,  28  Vi  CL.  L.  Rev.  1088  (1983). 

29.  See  id.  at  1109-15. 

30.  This  rather  awkward  way  of  saying  (or,  rather,  avoiding  saying)  causation,  is 
in  recognition  of  the  difficulty  in  establishing  "causation”  in  any  rigorous  sense  under 
traditional  tort  law.  The  diseases  may  become  manifest  decades  after  exposure,  have 
multiple  etiologies,  and  also  have  a  significant  background  incidence.  Thus,  ascrib¬ 
ing  a  particular  disease  to  a  particular  event  (even  one  continuing  over  a  period  of 
time)  may  be  impossible  under  the  best  of  circumstances,  and  even  more  so  given  the 
frequent  lack  of  data.  As  a  result,  a  new  form  of  resolving  the  question  of  illnesses 
that  are  attributed  to  exposure  to  toxic  materials  has  been  advocated.  Some  com¬ 
mentators  have  also  been  opposed  on  the  ground  that  the  uncertainty  would  be  inap¬ 
propriately  resolved  in  favor  of  excessive  recovery.  The  debate  will  likely  be  one  of 
the  lively  political  debates  of  the  year.  See  Kircher,  Federal  Product  legislation  and  Toxic 
Torts:  The  Defense  Perspective,  23  ViLL.  L.  Rev.  1116,  1119-31  (1983). 

31.  This  theory  may  not  apply  to  regulatory  programs  that  are  designed  to  cure 
failure  of  competition.  See  I.  Millstein  &  S.  Katsh,  supra  note  17,  at  132-46. 

32.  Some  programs  are,  of  course,  enforced  in  courts,  or  by  other  existing  means. 
The  dispute  resolution  mechanism  is  nonetheless  altered  by  changing  the  nature  of 
the  underlying  dispute. 
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to  improve  dispute  resolution  and  whether  a  regulatory  program  is 
needed  to  cure  some  perceived  social  ill.  Lack  of  sensitivity  to  that 
link  may  result  in  dysfunctional  overkill  that  will  actually  hurt  in  the 
long  run.  Moreover,  one  needs  to  be  sensitive  to  the  history  of  admin¬ 
istrative  programs  when  looking  at  the  institutionalization  of  new 
forms  of  dispute  resolution:  perhaps  the  appropriate  response  is  not  a 
new  form  of  dispute  resolution  but  the  creation  of  an  agency;  or,  con¬ 
trariwise,  perhaps  in  some  cases  the  experience  will  indicate  the  na¬ 
ture  of  future  problems  that  are  likely  to  arise. 

B.  Administrative  Procedure 

While  new  administrative  programs  were  being  created  during 
the  1920’s  and  1930’s  to  provide  new  rights,  greater  flexibility,  and 
more  responsiveness  to  new  situations,  efforts  were  simultaneously  be¬ 
ing  made  to  use  the  procedure  by  which  they  operated  to  confine  the 
exercise  of  the  new  powers  to  that  explicitly  granted  by  Congress.33 
Moreover,  many  of  the  programs  that  were  developed  during  this  pe¬ 
riod  required  quite  formal  proceedings  for  developing  rules  and  oper¬ 
ated  through  formal  processes.34  Congress  passed  a  bill  in  193935  that 
would  codify  this  approach  generally,  only  to  have  it  vetoed  by  Presi¬ 
dent  Roosevelt  because  it  was  too  rigid.  In  language  reminiscent  of 
that  describing  the  need  for  alternative  means  of  dispute  resolution 
and  the  problems  with  both  courts  and  lawyers,  President  Roosevelt 
pointed  out  his  problems  with  the  bill: 

The  administrative  tribunal  or  agency  has  been 
evolved  in  order  to  handle  controversies  arising  under  par¬ 
ticular  statutes.  It  is  characteristic  of  these  tribunals  that 
simple  and  nontechnical  hearings  take  the  place  of  court  tri¬ 
als  and  informal  proceedings  supersede  rigid  and  formal 
pleadings  and  processes  .... 

...  [A]  large  part  of  the  legal  profession[,  however,]  has 
never  reconciled  itself  to  the  existence  of  the  administrative 
tribunal.  Many  of  them  prefer  the  stately  ritual  of  the 

33.  Stewart,  The  Reformation  of  American  Administrative  Imu>,  88  Harv.  L.  Rf.v. 
1669,  1671-73  (1975).  Professor  Stewart  has  explained  the  confines  placed  upon  ad¬ 
ministrative  law  as  follows-  “Coercive  controls  on  private  conduct  must  be  author¬ 
ized  by  the  legislature,  and,  under  the  doctrine  against  delegation  of  legislative 
power,  the  legislature  must  promulgate  rules,  standards,  goals,  or  some  ‘intelligible 
principle’  to  guide  the  exercise  of  administrative  power  ”  Id.  at  1672  (footnote 
omitted). 

34.  Attorney  General’s  Committee  on  Administkai  ive  Procedure,  Fi¬ 
nal  Report  105-08  (1941). 

35.  YValter-Logan  Bill,  H  R.  6324,  76th  Cong.,  3d  Sess.  (1940). 
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courts,  in  which  lawyers  play  the  speaking  parts,  to  the  sim¬ 
ple  procedure  of  administrative  hearings  which  a  client  can 

understand  and  even  participate  in.36 

Thus,  there  has  been  a  tension  in  administrative  procedure  be¬ 
tween  those  who  desire  a  relatively  formal  process  and  those  who  de¬ 
sire  a  more  flexible  process.  While  the  Administrative  Procedure  Act 
(APA)  codified  some  types  of  procedures,  the  battle  over  the  adminis¬ 
trative  process  continues.37 

The  APA,  unlike  Gaul,  is  divided  into  two  relatively  distinct 
camps:  notice  and  comment  rulemaking  and  hearings  of  some  sort, 
with  an  emphasis  on  formal,  trial-type  activities.38  The  rulemaking 
section  calls  only  for  a  notice  of  proposed  rulemaking  in  the  Federal 
Register ,  the  receipt  of  comments  from  interested  members  of  the  pub¬ 
lic,  the  consideration  of  “relevant”  matters  presented,  and  finally  a 
notice  of  the  final  rule  along  with  a  “concise  general  statement  of  [its] 
basis  and  purpose.”  In  fact,  however,  a  far  more  comprehensive  pro¬ 
cedure  was  contemplated  for  rules  of  much  substance.39  On  the  other 
hand,  intricate  and  complex  procedures  are  spelled  out  for  adjudica¬ 
tion  and  formal  rulemaking.40 

But  in  fact  these  two  models  are  only  the  poles  of  a  continuum  of 
procedures.41  There  is  more,  and  it  is  complicated.  The  two  models 
do  not  recognize42  some  of  the  important  variations  of  the  adminis¬ 
trative  process  that  have  arisen  in  the  past  twenty  years  during  the 
enormous  growth  of  the  administrative  state. 

For  example,  is  a  permit  issued  by  the  EPA  under  any  of  the 
several  statutes  it  administers  a  rule  or  an  adjudication?43  What 

36.  86  Cong.  Rec.  13,942-43  (1940). 

37.  Harter,  Negotiating  Regulations:  A  Cure  for  Malaise,  71  Geo.  L.J.  1,  2-18  (1982). 

38.  For  example,  the  APA  first  defines  a  “rule.”  5  U.S.C.  §  551(4)  (1982).  An 
“order”  is  then  defined  as  “the  whole  or  part  of  a  final  disposition  .  .  .  of  an  agency 
in  a  matter  other  than  rule  making  but  including  licensing.”  Id.  §  551(6).  “Adjudica¬ 
tion”  is  in  turn  defined  as  the  “process  for  the  formulation  of  an  order.”  Id.  §  551(7). 
Thus,  the  world  is  divided  into  two  parts:  rules  and  orders,  and  the  correlative  proce¬ 
dure  is  either  rulemaking  or  adjudication. 

39.  Harter,  supra  note  37,  at  9-10. 

40.  5  U.S.C.  §§  557-558  (1982). 

41.  Since  rulemaking  has  some  structure,  it  is  not  actually  the  lower  bound  since 
some  administriative  actions  are  without  any  structure  whatever.  It  is,  however, 
likely  to  be  the  pole  with  respect  to  any  defined  process  since  it  is  so  flexible  and  has 
many  exceptions. 

42.  Along  with  the  APA,  administrative  law  texts  tend  to  follow  the  rigid  di¬ 
chotomy  and  overlook  the  other  processes. 

43.  While  reading  the  definition  of  a  rule  (a  statement  of  general  or  particular 
applicability  and  future  effect  designed  to  implement,  interpret,  or  prescribe  law) 
might  reasonably  lead  one  to  believe  that  a  permit  is  a  rule  (it  is,  of  course,  of  particu¬ 
lar  applicability;  it  will  take  effect  in  the  future;  and  it  implements  law)  that  is  not 
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about  the  restrictions  in  the  Chrysler  loan  guarantee  or  other  subsi¬ 
dies?  What  about  all  those  conditions  put  in  grants  to  states — such  as 
the  55  m.p.h.  speed  limit — that  are  every  bit  as  coercive  as  a  regula¬ 
tion  but  outside  the  confines  of  the  APA?  How  are  agencies  supposed 
to  make  decisions  such  as  whether  to  put  roads  in  national  forests,  to 
approve  an  environmental  impact  statement,  or  to  approve  a  request 
for  a  rent  increase  in  subsidized  housing?  And,  indeed,  what  of  adju¬ 
dication  itself?  The  provisions  of  the  APA  are  genuinely  Byzantine. 
But  they  apply  only  to  the  formal  hearings  presided  over  by  adminis¬ 
trative  law  judges.  Other  forms  of  hearings  are  not  described.  More¬ 
over,  the  Departments  of  Labor  and  Health  and  Human  Services 
alone  employ  more  than  800  administrative  law  judges  and  process 
400,000  cases  each  year.44  The  procedures  which  agencies  actually 
follow  are  far  more  diverse  than  those  defined  in  the  APA.  They  arise 
through  ad  hoc  judgments,  are  provided  for  in  substantive  statutes, 
and  are  imposed  by  courts.  Agencies  have  created  a  broad  range  of 
alternative  means  of  making  the  incredibly  varied  decisions  the  gov¬ 
ernment  is  called  on  to  make.  It  might  help  if  we  explicitly  recog¬ 
nized  these  alternatives.  Perhaps  the  APA  could  be  expanded  to  take 
account  of  what  is  really  happening,  thereby  consolidating  our  expe¬ 
rience  so  that  others  could  build  on  it. 

We  need  also  to  build  on  the  experience  of  others.  We  are  gain¬ 
ing  insights  into  new  forms  of  dispute  resolution  or,  more  accurately, 
the  application  of  dispute  resolution  techniques  in  new  settings.  A 
literature  is  developing  —  this  Symposium  is  part  of  it  —  on  the  sub¬ 
ject,  often  along  substantive  lines.  We  need  to  take  advantage  of  this 
trend  and  marry  that  experience  and  understanding  with  the  peculiar 
needs  of  the  administrative  process. 

These  alternative  techniques  have  been  used  in  the  administra¬ 
tive  process,  and  much  more  appears  to  be  developing  currently.  But 
no  particular  theory  has  developed  as  to  how  they  should  be  used, 
how  they  relate  to  the  traditional  processes,  what  forms  of  procedures 
should  be  used  to  ensure  that  appropriate  protections  are  afforded  the 
parties  and  the  body  politic,  and  what  their  advantages  and  disad¬ 
vantages  are  in  particular  settings.  Research  on  that  front  is  in  pro¬ 
gress  and  our  understanding  will  undoubtedly  grow  as  our  experience 

does. 

In  the  meantime,  four  areas  of  administrative  procedure  seem 

the  answer.  See  note  38  supra.  The  adjudicatory  sections  of  the  APA  are  not  terribly 
responsive  to  the  needs  here,  however. 

44.  See  generally  Lubbers,  Federal  Administrative  Law  Judges:  A  Focus  on  Our  Invisible 
Judiciary ,  33  Ad.  L.  Rf.v.  109  (1981). 
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particularly  in  need  of  various  means  of  dispute  resolution  that  have 
not  been  generally  used  in  the  administrative  process,  or  at  least  are 
not  recognized  as  having  been  generally  used. 

III.  Needs  of  Administrative  Procedure 

Administrative  law  has  been,  as  the  saying  goes  with  respect  to 
the  states,  a  “laboratory”  where  many  alternative  procedures  have 
been  created  and  experimented  with,  sometimes  discarded  and  some¬ 
times  institutionalized.45  But  it  has  lagged  behind  the  private  sector 
in  its  use  and  adaptation  of  the  various  forms  of  dispute  resolution 
that  are  being  discussed  at  this  Symposium.  Happily,  a  number  of 
agencies  are  responding  to  the  challenge  and  a  considerable  amount 
of  effort  is  going  into  looking  at  new  ways  of  doing  things. 

VVe  are  on  the  verge  of  a  new  round  of  experimentation  with 
administrative  procedure.46  While  the  use  and  adaptation  of  these 
dispute  resolution  mechanisms  is  needed  across  virtually  the  entire 
span  of  administrative  law,  it  seems  convenient  to  break  down  the 
analysis  into  four  categories:  rulemaking;  agency  adjudication;  forms 
of  administrative  decisions  not  specifically  mentioned  in  the  APA; 
and  dispute  resolution  mechanisms  in  the  private  sector  that  are  used 
in  lieu  of  agency  action  or  are  required  by  agency  action. 

A.  Rulemaking 

The  rulemaking  provisions  of  the  APA  are  remarkably  sparse  — 
consult,  draft,  consult,  publish.  They  were  borne  of  a  compromise 
between  those  who  favored  very  little  restriction  on  an  agency  and 
those  who  wanted  everything  done  in  trials.47  While  an  agency’s  du¬ 
ties  are  few,  the  drafters  clearly  contemplated  that  more  would  be 

45.  See ,  e.g.,  Citizens  for  a  Better  Environment  v.  Gorsuch,  718  F.2d  1117,  1 1 33- 
34  (D.C.  Cir.  1983)  (Wilkie,  J.,  dissenting)  (judicially  created  consent  decree  requir¬ 
ing  creation  of  new  EPA  programs  should  not  be  enforced  because  it  limits  the  flexi¬ 
bility  of  the  EPA  Administrator  in  making  choices  as  to  priorities,  methods,  and 
allocation  of  resources),  cert,  denied ’  104  S.  Ct.  2668  (1984). 

46.  It  is  interesting  to  note  that  in  general  over  the  past  twenty-five  years,  Amer¬ 
ican  administrative  law  has  become  increasingly  judicialized.  Both  its  rulemaking 
and  adjudicatory  procedures  have  become  formal  and  more  courtroom-like.  Euro¬ 
pean  procedure,  on  the  other  hand,  was  more  informal,  contained  more  direct  negoti¬ 
ations  among  the  major  parties  in  interest  but  with  little  ability  on  the  part  of  others 
to  sway  the  decisions,  and  hence  relied  more  on  the  general  political  environment  to 
ensure  decisions  consistent  with  the  public  will.  Recently,  however,  we  have  seen  a 
leavening  of  the  American  approach,  with  an  increasing  reliance  on  oversight,  inter¬ 
nal  controls,  and  direct  participation  through  informal  means,  while  in  Europe  the 
procedures  are  becoming  increasingly  structured.  Thus,  the  two  are  converging. 

47.  See  generally  Davis  Text,  supra  note  4,  at  9  (the  1946  enactment  of  the  APA 
was  the  result  of  a  compromise  between  the  plans  proposed  by  the  Administration 
and  the  American  Bar  Association). 
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done  when  necessary.48  There  would  be  two  reasons  for  faith  in  the 
resulting  regulations:  One  theory  had  it  that  the  agencies  were  “ex¬ 
perts  and,  in  a  technocratic  way,  could  figure  out  how  best  to  re¬ 
spond  to  the  situation  at  hand.49  The  second  reason  was  that 
agencies  would  operate  comfortably  within  the  confines  of  a  political 
consensus,  so  their  actions  could  be  judged  directly  against  the  pre¬ 
vailing  norms.50  Both  theories  broke  down,  however,  as  we  moved 
into  the  regulatory  state.  New  regulations  require  enormous  factual 
material  and  as  a  result  the  expert  model  does  not  work  terribly  well: 
indeed  it  has  been  repudiated  in  fact  if  not  explicitly,  although  ves¬ 
tiges  cleany  remain.51  Few  agencies  enjoy  a  consensus  as  to  their  mis¬ 
sion,  and  there  is  a  strong  feeling  by  many  that  the  agency  has  an 
independent  agenda,  although  both  sides  tend  to  think  it  favors  the 
other.  Thus,  that  too  has  waned  as  a  justification  for  agency  action. 

The  “hybrid  rulemaking  process”  evolved  to  provide  the  missing 
legitimacy.  Although  its  details  vary  almost  from  proceeding  to  pro¬ 
ceeding,  its  basic  contours  are  that  all  interested  parties  have  a  right 
to  present  facts  and  arguments  to  an  agency  under  procedures 
designed  to  test  the  underlying  data  and  ensure  the  rationality  of  the 
agency’s  decision;52  a  court  of  appeals  will  then  take  a  “hard  look”  at 
the  agency’s  action  to  ensure  that  the  requirements  have  been  met. 
As  a  result,  the  focus  is  on  narrowing  the  agency’s  discretion  by  con¬ 
trolling  the  record,  and  hence  the  fight  over  the  record  becomes  par¬ 
ticularly  bitter  and  adversarial. 

But  while  the  factual  basis  of  a  rule  is  unquestionably  important, 
there  generally  is  no  purely  rational  answer  or  response  to  it.  Rather, 
at  bottom  the  resulting  rule  is  a  political  choice  that  reconciles  a  host 


48.  The  Supreme  Court  has  made  clear  that  the  choice  as  to  whether  to  invoke 
the  additional  procedures  belongs  to  the  agency,  not  a  court  or  any  private  party.  See 
Vermont  Yankee  Nuclear  Power  Corp.  v.  Natural  Resources  Defense  Council.  435 
U.S.  519,  524  (1978). 

49.  See  Stewart,  supra  note  19,  at  1274. 

50.  Id.  Perhaps  the  prime  example  of  this  was  the  Securities  and  Exchange 
Commission  (SEC).  While  there  may  have  been  differences  of  opinion  at  the  fringes, 
there  appeared  to  be  general  consensus  on  its  mission,  both  as  to  what  conduct  in  the 
private  sector  was  and  was  not  acceptable  and  how  the  agency  was  to  go  about  polic¬ 
ing  unacceptable  conduct.  The  SEC  was,  during  that  time,  widely  credited  with  be¬ 
ing  the  “best”  agency.  Now  that  the  Commission  has  ventured  into  new  and 
controversial  areas  such  as  corporate  governance,  that  consensus  has  broken  down 
and  attacks  are  common. 

51.  For  a  discussion  of  the  breakdown  of  the  “agency  as  expert”  model  of  ad¬ 
ministrative  law,  see  Comment,  An  Alternative  to  the  Traditional  Rulemaking  Process:  A 
Case  Study  of  Negotiation  in  the  Development  of  Regulations ,  29  Vll.L.  L.  Rev.  1505  (1984). 

52.  While  anyone  can,  of  course,  submit  comments  in  response  to  a  notice  of 
proposed  rulemaking,  only  interested  parties  can  participate  in  this  process  fully  by 
invoking  the  aid  of  courts  or  forcing  participation  in  agency  hearings. 
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of  competing  values  or  interests.  Usually  the  way  to  legitimize  such  a 
political  choice  is  through  a  legislative  process  in  which  representa¬ 
tives  of  those  affected  would  meet  to  reach  an  appropriate  resolu¬ 
tion.53  Thus,  it  appears  appropriate  to  look  for  a  process  that  is 
modeled  more  on  the  legislature  than  on  the  judiciary:  regulations 
developed  by  those  substantially  affected  would  have  a  political  legit¬ 
imacy  beyond  that  of  the  hybrid  rulemaking  process.  The  Adminis¬ 
trative  Conference  of  the  United  States  has  recommended  that 
agencies  experiment  with  negotiating  regulations  directly  among  the 
interests  that  would  be  substantially  affected.54  The  conditions  that 
are  hospitable  for  using  direct  negotiations  are: 

1.  There  are  a  limited  number  of  interests  that  will  be  significantly 
affected,  and  they  are  such  that  individuals  can  be  selected  to  repre¬ 
sent  them;  a  rule  of  thumb  is  that  fifteen  is  a  practical  limit  on  the 
number  of  people  who  participate  at  any  one  time;55 

2.  The  issues  are  ripe  and  mature  for  decision;56 

3.  The  resolution  of  the  issues  presented  will  not  require  any  interest 
to  compromise  a  fundamental  tenet  or  value,  since  agreement  on  that 
is  unlikely;57 

4.  There  is  a  reasonable  deadline  for  the  action  so  that  unless  the 


53.  The  historical  method  of  legitimizing  a  political  choice  was  through  the  leg¬ 
islative  process.  The  Founding  Fathers  of  the  United  States  created  a  “representive 
democracy”  as  a  mechanism  to  reconcile  the  competing  political  values  and  to  legiti¬ 
mize  the  choice  which  the  legislature  would  make  between  those  values.  See  generally 
G.  Wood,  The  Creation  of  the  American  Republic,  1776-1787,  at  58-59  (1969) 
(direct  election  of  the  representatives  of  the  people  rendered  America’s  government  a 
form  of  representation  ingrafted  upon  democracy). 

54.  Administrative  Conference  of  the  United  States  Recommendation  No.  82-4, 
1  C.F.R.  §  305.82-4  (1984).  The  following  discussion  of  negotiating  rules  is  a  synthe¬ 
sis  of  the  discussion  in  the  report  upon  which  the  Administrative  Conference  of  the 
United  States  based  its  recommendation.  See  Harter,  supra  note  37;  see  generally  Com¬ 
ment,  supra  note  51,  at  1513-35  (discussing  Mr.  Harter’s  proposal  for  negotiating  rules 
and  summarizing  a  comparative  case  study  of  rules  of  regulations  which  involved 
extensive  public  participation  without  using  Mr.  Harter’s  negotiation  format). 

55.  Harter,  supra  note  37,  at  46.  But  see  Comment,  supra  note  51,  at  1535-36  &  n. 
118  (a  15-person  limit  is  too  inflexible;  the  focus  should  be  on  representation  of  all 
important  interests  at  negotiations). 

56.  Harter,  supra  note  37,  at  47.  An  issue  may  not  be  ready  for  resolution  be¬ 
cause  of  lack  of  information,  because  the  interests  involved  in  its  resolution  arc  unas- 
certainable,  or  because  the  parties  involved  are  still  “jockeying  for  position.”  Id. 

57.  Id.  at  49-50.  No  party  is  likely  to  compromise  something  it  regards  as  funda¬ 
mental  or  an  article  of  faith.  Thus,  for  example,  it  is  not  likely  that  one  could  have 
reached  agreement  on  the  role  of  costs  in  an  Occupational  Safety  and  Health  Admin¬ 
istration  health  regulation  since  industry  and  labor  had  fundamentally  different 
views  on  the  matter  and  it  was  central  to  how  future  standards  would  be  developed. 
Now  that  the  Supreme  Court  has  wrestled  with  the  issue  and,  even  if  not  resolving  it, 
has  put  boundaries  on  the  matter,  standards  may  be  able  to  be  negotiated.  Id.  (citing 
Industrial  Union  Dep’t  v.  American  Petroleum  Inst.,  448  U.S.  607,  639  (1980)). 
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parties  reach  an  agreement,  someone  else  will  impose  the  decision;58 

5.  There  are  sufficiently  many  and  diverse  issues  that  the  parties  can 
rank  them  according  to  their  own  needs  and  priorities;59 

6.  There  is  sufficient  countervailing  power  so  that  no  party  is  in  a 
position  to  dictate  the  result;60 

7.  Participants  view  it  as  in  their  interest  to  use  the  process  as  op¬ 
posed  to  the  traditional  one;61  and 

8.  The  agency  is  willing  to  use  the  process  and  will  appoint  a  senior 
staff  member  to  represent  it.62 

The  process  envisions  that  a  neutral  third  party  would  contact 
the  various  parties  to  review  the  issues  posed  by  the  proposed  regula¬ 
tion  and  determine  whether  there  are  additional  parties  that  should 
be  represented  in  discussions.  If  the  conditions  are  met,  the  agency 
would  publish  a  notice  in  the  Federal  Register  announcing  its  intention 
to  develop  the  proposed  rule  in  this  way  and  inviting  parties  who  are 
not  represented  to  come  forward.  It  would  then  empanel  the  group 
as  an  advisory  committee.63  Its  charge  would  be  to  develop  a  consen- 


58.  Id.  at  47-48.  Some  party  is  likely  to  profit  from  delay,  and  because  no  inter¬ 
est  is  likely  to  be  willing  to  invest  the  time  and  energy  in  discussions  until  it  is  neces¬ 
sary,  a  reasonable  deadline  for  action  is  very  helpful.  The  parties  will  then  know  that 
delay  will  be  greeted  with  a  loss  of  control  or  some  unacceptable  cost.  Id. 

59.  Id.  at  50.  What  may  be  very  important  to  one  party  may  not  be  that  impor¬ 
tant  to  others.  One  of  the  major  benefits  of  the  discussions  is  that  the  parties  can 
address  the  issues  directly  and  attempt  to  maximize  the  overall  return  —  against  the 
backdrop  of  the  statute,  which  defines  the  national  interest,  and  precedent  —  by 
adjusting  the  reponse  to  the  various  issues.  A  single,  bipolar  choice  is  not  the  stuff  of 
negotiations.  Id. 

60.  Id.  at  45.  One  of  the  major  incentives  for  direct  discussions  is  that  parties  are 
otherwise  at  loggerheads  and  cannot  move  without  incurring  an  unacceptable  cost. 
Some  parties  may  gain  the  power  to  inflict  that  cost  solely  through  traditional  proce¬ 
dures.  In  that  case,  the  situation  must  be  carefully  reviewed  to  see  if  the  threat  of 
invoking  that  process  is  sufficient  to  empower  the  party  to  negotiate,  or  whether  using 
the  alternative  process  would  disenfranchise  them.  In  short,  without  countervailing 
power  at  the  table,  the  process  could  be  badly  abused.  Id. 

61.  Id.  at  43.  If  parties  do  not  view  the  process  as  in  their  overall  interest,  it  is  not 
likely  that  discussions  will  be  productive.  Thus,  it  may  be  inappropriate  to  say  simply 
that  the  rule  will  be  developed  this  way  and  if  anyone  wants  to  participate  they  must 
do  so  in  this  way.  On  the  other  hand,  if  a  process  is  started,  parties  frequently  will 
come  and  participate  fully  even  if  they  would  have  advocated  it  at  the  outset.  Id. 

62.  Id.  at  51.  But  see  Comment,  supra  note  51,  at  1536-37  (agency  should  be 
represented  by  middle-level  employees  in  addition  to  senior  staff  members).  An 
agency  that  is  not  in  favor  of  this  process  can  always  find  creative  ways  to  sabotage  it. 
Moreover,  experience  shows  rather  vividly  that  if  the  agency  itself  does  not  partici¬ 
pate  or  have  some  other  intimate  connection  to  it,  the  fruits  of  the  discussions  are 
highly  likely  to  be  rejected  or  atrophy  for  lack  of  attention  through  the  “not  invented 
here”  syndrome.  Harter,  supra  note  37,  at  51. 

63.  An  advisory  committee  would  have  to  be  empanelled  in  order  to  comply 
with  the  Federal  Advisory  Committee  Act,  5  U.S.C.  app.  §§  1-15  (1982).  An  advisory 
committee  exists  whenever  a  committee,  conference,  panel,  or  similar  group  ^  con¬ 
vened  in  order  to  render  advice  to  the  President  or  an  agency.  H  R.  Rei\  No.  1017, 
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sus  on  a  proposed  rule  and  supporting  preamble.  “Consensus”  in  this 
context  means  that  no  interest  that  is  represented  dissents  from  the 
recommendation.64  This  is  necessary  so  that  no  interest  loses  power  it 
might  otherwise  have  through  the  traditional  process.  Note  also  that 
an  individual  might  object,  but  overall  the  interest  as  a  whole  does 
not.65  It  may  be,  of  course,  that  the  group  is  not  able  to  reach  agree¬ 
ment  on  a  particular  recommendation,  but  the  discussions  reveal  a 
“region”  or  area  within  which  the  parties  can  “live  with  the  result.” 
In  that  case,  the  recommendation  would  be  that  agency  arbitrate 
among  the  interests  by  developing  the  rule  within  those  boundaries. 

The  agency  would  agree  to  use  the  results  as  the  basis  of  its  pro¬ 
posed  rule  unless  something  were  quite  wrong  with  them.  That  is 
appropriate  because  a  senior  agency  official  presumably  concurred  in 
the  result,  and  he  should  have  received  the  appropriate  internal  clear¬ 
ances  before  doing  so.  Thus,  the  agreement  is  not  alien  to  the  agency. 
The  group  is  likely  to  want  such  assurance  before  it  will  be  willing  to 
incur  the  time,  expense,  and  anguish  of  reaching  an  agreement,  lest 
its  work  simply  be  disregarded.66  The  agency  might  wish  to  append 
its  own  comments  on  the  proposal  to  flesh  out  public  response,  but  it 
should  clearly  delineate  between  that  which  is  its  and  that  which  re¬ 
flected  the  consensus  of  the  group.  The  agency  would  then  subject 
the  proposal  to  the  normal  rulemaking  process  and  would,  of  course, 
modify  the  proposal  in  response  to  meritorious  comments.67 

Several  agencies  have  started  using  the  process.  The  Depart¬ 
ment  of  Transportation  recently  announced  that  it  planned  to  use  it 
to  revise  its  rule  concerning  pilots’  flight  duty  status  time.68  The  rule 
had  proved  particularly  intractable,  and  the  Federal  Aviation  Ad¬ 
ministration  had  tried  several  times  to  revise  it,  only  to  be  blocked  by 
one  interest  or  another.  The  existing  rule  had  generated  more  re¬ 
quests  for  interpretations  than  any  other,  with  the  result  being  that 
the  rule  was  supplemented  by  over  1,000  pages  of  agency  comments. 
Nineteen  parties69  started  the  process  on  June  29,  198370  and  held 

92d  Cong.,  2d  Sess.  2-4,  reprinted  in  1972  U.S.  Code  Cong.  &  Ad.  News  3491,  3492- 
94. 

64.  See  Harter,  supra  note  37,  at  92-97. 

65.  Id 

66.  Id.  at  99-102;  Harter,  The  Political  Legitimacy  and  Judicial  Review  of  Consensual 
Rules,  32  Am.  U.L.  Rev.  471,  480  (1983). 

67.  Harter,  supra  note  37,  at  100-02. 

68.  Notice  of  Intent  to  Form  Advisory  Committee  for  Regulatory  Negotiation, 
48  Fed.  Reg.  21,339  (1983). 

69.  Notice  of  Establishment  of  Advisory  Committee,  48  Fed.  Reg.  29,771, 
29,772  (1983).  The  original  advisory  committee  was  made  up  of  representatives  from 
the  FAA,  National  Air  Carrier  Association,  National  Air  Transportation  Association, 
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seven  meetings71  over  an  eight  month  period. 

The  group  was  not  able  to  reach  a  consensus  on  a  single  propo¬ 
sal,  but  it  did  hold  thorough  and  productive  sessions.  Based  on  those 
discussions,  the  FAA  drafted  a  proposal  that  was  reviewed  by  the 
group,  which  concurred  that  it  should  be  published  as  a  notice  of 
proposed  rulemaking.  At  this  time,  it  is  too  early  to  tell  whether  the 
discussions  will  lead  to  a  rule  which  is  acceptable  to  the  parties  that 
participated  in  the  discussions,  as  well  as  any  who  did  not 
participate.72 

The  Occupational  Safety  and  Health  Administration  (OSHA) 
undertook  a  “feasibility  analysis”  to  determine  whether  it  would  be 
appropriate  to  use  the  process  for  the  development  of  its  standard  on 
the  occupational  exposure  to  benzene. rs  Following  discussions  with 
the  interested  parties,  it  appeared  that  the  above  conditions  were  met 
particularly  well.  The  only  possible  difficulty  was  that  a  great  deal  of 
emotional  commitment  was  attached  to  the  standard  because  of  the 
regulation’s  history  and,  since  OSHA  had  announced  that  it  wanted 
a  draft  standard  within  only  a  few  months,  there  was  likely  not 
enough  time  to  use  the  process.  But,  since  the  criteria  appeared  to  be 
met  and  it  appeared  that  the  parties  did  in  fact  have  a  great  deal  to 
discuss,  a  preliminary  meeting  was  held  to  determine  if  it  would  be 
fruitful  to  hold  further,  informal  discussions  to  the  end  of  developing 
a  consensus  on  the  contours  of  a  standard.  The  group  decided  that 
such  meetings  would  be  fruitful,  and  several  informal  discussions  were 
held.74  The  meetings  thoroughly  explored  the  parties’  needs  and  con¬ 
cerns  and  alternative  ways  of  meeting  them.  The  parties  came  very 

Air  Line  Pilots  Association,  Flight  Engineers  International  Association,  Alaska  Air 
Carriers  Association,  Aviation  Consumer  Action  Project,  Air  Transport  Association, 
Regional  Airline  Association,  Helicopter  .Association  International,  Pan  American 
World  Airways,  People’s  Express,  New  York  Air,  Southwest  Airlines,  DHL  Cargo, 
and  International  Brotherhood  of  Teamsters.  Id. 

70.  Id. 

71.  The  advisory  committee  met  seven  times  between  June  29,  1983  and  Febru¬ 
ary  14,  1984,  for  a  total  of  seventeen  days.  Notice  of  Proposed  Rulemaking,  49  Fed. 
Reg.  12,136,  12,137-38  (1984). 

72.  See  id.  (publication  of  proposed  regulation);  Advisory  Committee  Supports  FAA 
Draft  for  Pilot  Time  Rules ,  Aviation  Week  Space  Tech.,  March  12,  1984,  at  194. 

73.  See  generally  Industrial  Union  Dep’t  v.  American  Petroleum  Inst.,  448  U.S. 
607  (1980)  (rule  promulgated  by  OSHA  to  replace  national  consensus  standard  for 
occuoational  exposure  to  benzene  held  invalid).  The  API  case  opened  the  door  for 
negotiation  of  a  new  benzene  regulation.  See  id. 

74.  Failure  of  Mediation  Group  to  Agree  Will  Not  Delay  Rulemaking,  OSHA  Says,  7 
Chemical  Reg.  Rep.  (BNA)  1696  (1984).  OSHA  did  not  participate  in  the  discus¬ 
sions,  but  expressed  its  support  for  them  and  its  interest  in  using  their  fruits.  OSHA 
continued  to  develop  its  own  proposal  in-house,  and  hence  would  have  been  in  a 
position  to  judge  rather  immediately  the  merits  of  any  proposal  that  might  have 
emerged.  Id. 
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close  to  a  consensus75  but  enough  issues  separated  them  that  discus¬ 
sions  have  been  adjourned.76  It  seems  clear  that  the  group  got  farther 
than  virtually  anyone  thought  they  would  over  so  controversial  a  reg¬ 
ulation,  and  there  was  consensus  that  it  had  been  a  productive,  re¬ 
warding  experience.  As  with  the  FAA  rule,  only  time  will  tell 
whether  the  discussions  have  a  direct  and  wholesome  effect  on  the 
development  of  a  standard.77 

Although  thus  far  there  are  no  clear  success  stories  that  have 
gone  all  the  way  to  a  consensus  on  a  proposed  rule  and  supporting 
preamble,  it  appears  that  regulatory  negotiation  offers  significant  ad¬ 
vantages.  It  enables  the  parties  to  address  the  issues  directly  and  to 
explore  them  in  a  detail  that  is  impossible  in  the  hybrid  process.  That 
its  first  two  uses  addressed  enormously  controversial  and  complex  is¬ 
sues  also  attests  to  its  ability  to  breach  previously  unresolvable  differ¬ 
ences  between  the  parties.  As  will  be  discussed  below,  these  two 
experiences  will  likely  pave  the  way  for  future  uses,  precisely  because 
future  parties  can  be  more  comfortable  with  using  a  “known”  process 
and  not  worry  about  the  vagaries  of  the  unknown.78 

B.  Adjudication 79 

The  APA  defines  the  adjudication  procedure  only  for  those  adju- 
catory  proceedings  “required  by  statute  to  be  determined  on  the  rec¬ 
ord  after  opportunity  for  an  agency  hearing,”  except  in  certain 


75.  Id.  The  participants  were  representatives  of  the  Chemical  Manufacturers 
Association,  the  Rubber  Manufacturers  Association,  the  American  Iron  and  Steel 
Institute,  the  American  Petroleum  Institute,  the  AFL-CIO,  the  United  Steelworkers 
of  America,  the  Oil,  Chemical,  and  Atomic  Workers  International  Union,  and  the 
United  Rubber  Workers.  Id. 

76.  Id. 

77.  Mr.  Doug  Clark,  special  assistant  to  the  OSH  A  Administrator,  commented 
that  the  discussions  between  labor  and  industry  will  result  in  “a  strong  standard  for 
worker  protection”  when  the  benzene  standard  goes  into  effect.  Id. 

One  benefit  that  is  likely  to  come  from  the  experience  is  that  it  served  to  break 
the  ground  for  the  actual  use  of  the  process;  doing  so  entails  a  new  way  of  looking  at 
regulatory  questions  that  can  pose  practical  problems  for  the  participants.  For  exam¬ 
ple,  it  requires  the  parties  to  actually  address  what  they  want  or  need  and  to  bear  the 
responsibility  for  the  decisions  that  are  made.  It  is  often  far  easier  simply  to  blame  a 
recalcitrant  agency  for  “not  understanding”  than  to  decide  what  is  appropriate.  The 
representatives  and  the  parties  confronted  this  difficulty  with  admirable  energy  and 
ability.  That  will  likely  serve  as  the  foundation  for  future  efforts. 

78.  See  generally  Comment,  supra  note  51. 

79.  The  preceding  section  on  rulemaking  was  developed  extensively  both 
because  research  on  it  has  been  completed  and  because  the  newly  recommended 
procedures  are  beginning  to  be  used.  The  sections  that  follow  will  be  more 
abbreviated  and  raise  more  questions  than  they  put  to  rest.  That  is  because  research 
in  this  area  is  only  now  beginning  for  the  Administrative  Conference  of  the  United 
States  in  conjunction  with  the  Department  of  Justice. 
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specified  instances.80  That  limitation  notwithstanding,  agencies  in 
fact  provide  a  wide  variety  of  hearings  and  a  substantial  literature  has 
developed  analyzing  the  range  of  procedures.81  Much  of  the  analysis 
was  generated  in  response  to  the  Supreme  Court’s  decision  in  Goldberg 
v.  Kelly ,82  in  which  the  Court  analyzed  the  minimal  qualities  a  hear¬ 
ing  must  have  to  pass  constitutional  muster  prior  to  the  termination 
of  welfare  benefits.  The  Court  demonstrated  the  paucity  of  the  legal 
approach  by  showing  a  mindset  that  the  only  satisfactory  way  to  do 
something  is  to  emulate  courts:  while  it  denied  it  was  requiring  a  for¬ 
mal  hearing,  it  required  most  of  the  attributes  of  a  Perry  Mason 
trial.83  The  concern  is  not  so  much  for  the  burden  the  court  imposes, 
which  is  very  likely  substantial,  but  for  the  irrelevance  of  its  dictates 
to  solving  the  problem,  and  its  insensitivity  for  the  long  run  conse¬ 
quences.  Happily,  the  case  has  not  been  followed  rigorously.84 

As  a  result,  it  is  appropriate  to  ask  two  questions:  what  kind  of 
proceedings  can  be  provided  that  meet  the  constitutional  require¬ 
ments  for  “some  kind  of  hearing”85  and ,  perhaps  more  importantly  for 
our  purposes,  what  sort  of  hearings  can  be  offered  as  a  voluntary  al- 

80.  5  U.S.C.  §  554(a)  (1982).  Section  554(a)  provides  in  pertinent  part: 

(a)  This  section  applies,  according  to  the  provisions  thereof,  in  every  case  of 
adjudication  required  by  statute  to  be  determined  on  the  record  after  op¬ 
portunity  for  an  agency  hearing,  except  to  the  extent  that  there  is  involved 

(1)  a  matter  subject  to  a  subsequent  trial  of  the  law  and  the  facts  de 
novo  in  a  court. 

Id. 

81.  See  Friendly,  “ Some  Kind  of  a  Hearing,”  123  U.  Pa.  L.  Rev.  1267  (1975); 
Verkui \,  Judicial  Review  of  Informal  Rulemaking ,  60  Va.  L.  Rev.  185  (1974). 

82.  397  U.S.  254  (1970).  The  issue  in  Goldberg  was  “whether  a  State  that  termi¬ 
nates  public  assistance  payments  to  a  particular  recipient  without  affording  him  the 
opportunity  for  an  evidentiary  hearing  prior  to  termination  denies  the  recipient  pro¬ 
cedural  due  process  in  violation  of  the  Due  Process  Clause  of  the  Fourteenth  Amend¬ 
ment.”  Id.  at  255.  The  Court  held  that  the  recipient  should  have  been  afforded 
“timely  and  adequate  notice  detailing  the  reasons  for  a  proposed  termination,  and  an 
effective  opportunity  to  defend  by  confronting  any  adverse  witnesses  and  by  present¬ 
ing  his  own  arguments  and  evidence  orally.”  Id  at  267-68. 

83.  Id 

84.  See  Mathews  v.  Eldridge,  424  U.S.  319  (1976).  In  Mathews,  the  Court  ex¬ 
plained  that  the  nature  of  the  required  hearing  could  be  determined  by  balancing 
the  need  for  accuracy  against  the  magnitude  of  the  deprivation  and  the  burden  it 
would  impose  on  the  system  in  which  the  hearing  is  being  held.  Id.  at  339-49  It  may 
have  reached  its  decision  more  by  an  ad  hoc  determination  of  the  comparative  mag¬ 
nitude  of  the  deprivation  of  losing  welfare  rights  as  opposed  to  disability  rights.  Id  at 

340-43. 

85.  See  Friendly,  supra  note  81,  at  1267.  Judge  Friendly  explained  that  the  ex¬ 
pression  “some  kind  of  hearing”  is  “drawn  from  an  opinion  by  Mr.  Justice  White 

He  stated,  ‘The  Court  has  consistently  held  that  some  kind  of  hearing  is  required 
at  some  time  before  a  person  is  finally  deprived  of  his  property  interests.’  ”  Id.  (quot¬ 
ing  Wolff  v.  McDonnell,  418  U.S.  539,  557-58  (1974))  (emphasis  added  by  Judge 

Friendly). 
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ternative  to  more  formal  means.  While,  to  be  sure,  agencies  have 
used  informal  “modified  hearings”  for  decades,  given  the  current  in¬ 
terest  and  the  growth  of  experience  with  alternative  means  of  dispute 
resolution,  it  is  appropriate  to  ask  when  they  can  be  used  and  how 
they  need  to  be  adapted  to  meet  the  dictates  of  the  administrative 
process. 

It  is  also  necessary  to  ask  whether  any  sort  of  process,  in  the  form 
of  an  adaptation  of  trial-type  hearings,  is  the  appropriate  response  to 
achieving  the  desired  goals.  No  one  would  seriously  contend  that  a 
disagreement  over  how  much  postage  should  be  placed  on  a  package 
should  be  made  by  means  of  a  trial.  Rather,  the  better  solution  is 
likely  to  be  some  sort  of  “quality  control”  mechanism  to  ensure  that 
the  bureaucratic  decisions  are  made  with  acceptable  accuracy.  Thus, 
as  in  any  other  dispute,  the  nature  of  the  issue  in  question  must  be 
analyzed  before  the  appropriate  method  for  addressing  it  can  be 
designed.86 

A  range  of  techniques  might  be  used  to  provide  alternatives  to 
traditional  forms  of  agency  adjudication. 

Mediation ,87  The  decision  that  needs  to  be  made  may  be  quite 
appropriate  for  mediation  or  direct  negotiations  among  the  affected 
parties.  The  criteria  that  are  described  above  can  also  be  used  to 
determine  whether  the  issues  would  be  suitable.  The  one  major  dif¬ 
ference  between  negotiation  and  mediation  in  the  administrative  pro¬ 
cess  and  their  private  counterpart  is  that  for  at  least  some  types  of 
decision,  the  parties  themselves  cannot  dispose  of  the  issue  but,  rather, 
additional  procedures  may  be  necessary.  It  may  be,  for  example,  that 
agency  officials  who  have  the  ultimate  decisional  authority  are  not 
present,  or  that  the  decision  must  be  reconciled  with  existing  public 
policy  and  hence  subject  to  review  by  someone,  or  that  the  decision 
may  affect  other  members  of  the  public  in  such  a  way  that  they  have 
the  right  to  participate  somehow  in  the  decision  before  it  is  final. 
Thus,  before  undertaking  discussions,  the  parties  must  analyze  every- 


86.  See  Masha w,  Administrative  Due  Process:  The  Quest  Jot  a  Dignatary  Theory ,  61 
B.U.L.  Rev.  885  (1981). 

87.  One  authority  has  described  the  role  of  a  mediator  as  follows: 

A  mediator  is  an  impartial  outsider  who  tries  to  aid  the  negotiators  in 
their  quest  to  find  a  compromise  agreement.  The  mediator  can  help  with 
the  negotiation  process,  but  he  does  not  have  the  authority  to  dictate  a 
solution.  He  might  not  even  choose  to  suggest  a  final  solution;  rather,  his 
purpose  is  to  lead  the  negotiators  to  determine  whether  there  exist  com¬ 
promises  that  would  be  preferred  by  each  party  to  the  no  agreement  alter¬ 
native,  and  to  help  the  parties  select  on  their  own  a  mutually  acceptable 
agreement. 

H.  Raiffa,  The  Art  and  Science  of  Negotiation  23  (1982)  (emphasis  omitted). 
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thing  that  must  be  done  before  a  final  decision  can  be  reached  and 
what  the  likelihood  is  that  their  efforts  could  be  derailed  before  frui¬ 
tion.  That  analysis  would  include  factors  such  as  the  participation  of 
others  after  the  agreement  is  reached88  or  disapproval  by  agency  offi¬ 
cials  who  did  not  participate.  Mediation  and  negotiation  in  this  con¬ 
text  constitute  a  recognition  that  the  great  bulk  of  administrative 
hearings  are  settled,  just  like  their  civil  counterparts.  What  is  needed 
is  to  recognize  and  encourage  the  use  of  mediation  as  a  means  of  fos¬ 
tering  settlement. 

Arbitration  89  Arbitration  is  widely  used  in  the  private  sector  for  a 
variety  of  subjects.  90  Several  agencies  and  programs  are  beginning  to 
use  variants  of  it  instead  of  formal  administrative  hearings.  For  ex¬ 
ample,  the  Merit  Systems  Protection  Board  (MSPB)  began  offering  it 
as  an  alternative  means  of  hearing  appeals  from  adverse  action  deter¬ 
minations  against  government  employees.91  The  Commodity  Futures 
Trading  Commission  (CFTC)  has  just  inaugurated  a  program  of  ar¬ 
bitration  for  customer  claims  of  $15,000  or  less.92  Arbitration  is  also 
used  in  resolutions  of  disputes  under  the  Superfund,93  disputes  involv¬ 
ing  patent  issues,94  disputes  in  age  discrimination  cases,95  and  for  de¬ 
termining  the  payments  from  users  of  pesticide  data.96 

These  programs  typically  use  regular  presiding  officers  as  the  ar¬ 
bitrators  and,  unlike  traditional  arbitration,  the  parties  are  not  able 


88.  For  example,  the  Occupational  Safety  and  Health  Review  Board  can  disap¬ 
prove  an  agreement  entered  into  between  OSHA  and  a  company  that  settles  a  cita¬ 
tion  issued  by  OSHA  for  violation  of  a  standard. 

89.  Professor  Raiffa  has  described  the  role  of  an  arbitrator  as  follows: 

An  arbitrator  (or  arbiter),  after  hearing  the  arguments  and  proposals 
of  all  sides  and  after  finding  out  “the  facts,”  may  also  [like  the  mediator]  try 
to  lead  the  negotiators  to  devise  their  own  solutions  or  may  suggest  reason¬ 
able  solutions;  but  if  these  preliminary  actions  fail,  the  arbitrator  has  the 
authority  to  impose  a  solution.  The  negotiators  might  voluntarily  submit 
their  dispute  for  arbitration,  or  the  arbitration  might  be  imposed  on  them 
by  some  higher  authority. 

H.  Raiffa,  supra  note  87,  at  23  (emphasis  omitted). 

90.  See  Perritt,  supra  note  9,  at  1266-70. 

91.  Merit  Systems  Production  Board:  Practices  and  Procedures,  5  C.F.R. 
§§  1201.200-.221  (1984). 

92.  See  17  C.F.R.  §§  180.1-.6  (1983). 

93.  See  Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  §  9612(b)(4)  (1982). 

94.  See  35  U.S.C.  §  135  (1982);  37  C.F.R.  §§  1.201-.288  (1984). 

95.  See  Equal  Employment  Opportunity  Commission  —  Procedure  —  Age  Dis¬ 
crimination  in  Employment  Act,  29  C.F.R.  §§  1626. 15-.16  (1983). 

96.  See  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act,  7  U.S.C. 
§  136a(c)(l)(D)(ii)  (1982).  The  constitutionality  of  this  provision  has  recently  been 
upheld  as  a  taking  for  public  use.  See  Ruckelshaus  v.  Monsanto  Co.,  104  S.  Ct.  2862, 
2882-83  (1984). 
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to  select  the  arbitrator  from  among  a  panel  of  candidates  offered  by 
some  third  party.  The  decisions  are  based  on  agency  precedent  but 
are  not  themselves  precedential  in  any  way.  The  cases  which  use  ar¬ 
bitration  procedures  are  those  where  time  is  quite  important  to  at 
least  one  party,97  and  no  complex  factual  or  policy  issues  are 
presented.  They  are  generally  based  on  some  sort  of  discovery  or 
other  method  of  requiring  the  parties  to  tender  relevant  data,  not  in 
exhaustive  detail  but  at  least  sufficient  for  decision.  The  arbitrator’s 
decision  may  be,  as  in  the  case  of  the  CFTG,  simply  an  award98  or,  as 
in  the  case  of  the  MSPB,  a  brief  recitation  of  findings  of  fact  and 
conclusions  of  law.  The  agency  itself  has  limited  review  authority, 
but  even  if  it  does  not  reverse  the  arbitrator’s  decision,  it  may  not 
necessarily  mean  the  agency  agrees  with  the  result.  The  review  is 
summary,  akin  to  the  judicial  review  of  an  arbitration  award,  except 
that  the  agency  will  also  look  for  gross  errors  in  applying  agency  pre¬ 
cedent.  The  full  nature  of  judicial  review  has  yet  to  be  developed:  to 
the  extent  the  award  becomes  an  agency  “order,”  it  is  subject  to  judi¬ 
cial  review  under  the  Administrative  Procedure  Act.  Just  what  sort 
of  review  that  is  to  be  and  the  record  on  which  the  court  would  base 
its  review  has  yet  to  be  developed.99  In  short,  this  area  of  administra¬ 
tive  law  is  only  beginning.  It  may  be,  however,  that  when  all  is  said 
and  done,  it  may  substantially  resemble  some  procedures  that  have 
been  around  a  long  time.  Even  if  that  is  the  case,  the  area  will  profit 
from  sights  gained  by  private  sector  experience. 

Mimtrials.y0°  The  minitrial  that  has  been  developed  for  commer¬ 
cial  litigation,  in  which  the  lawyers  for  the  opposing  sides  present 
summaries  of  their  cases  in  the  presence  of  representatives  of  the  par¬ 
ties  who  are  authorized  to  negotiate  a  settlement  of  the  dispute,  has 
been  used  successfully  in  an  enormously  complex  contract  dispute 


97.  That  only  one  of  the  parties  is  in  a  hurry  for  resolution  can  present  problems 
when  both  parties  must  consent  to  using  the  process,  since  the  other  one  will  often 
profit  from  delay  and  is  not  likely  to  consent  to  the  process.  In  some  cases,  however, 
the  parties  would  simply  like  to  get  the  matter  resolved,  and  hence  both  would  agree. 
The  question  of  whether  one  party  can  force  the  other  into  use  of  the  process,  or 
whether  the  forum  agency  can  direct  that  it  be  used,  needs  to  be  explored. 

98.  One  reason  for  this  is  that  a  decision  might  have  collateral  effects,  and  it  was 
thought  that  avoiding  them  might  make  the  process  attractive  to  some  parties  that 
would  otherwise  profit  from  delay. 

99.  To  the  extent  the  parties  agree  to  the  process,  just  as  in  private  sector  arbi¬ 
tration,  a  limited  form  of  judicial  review  may  be  appropriate  on  the  ground  that  the 
parties  made  the  choice  that  it  was  in  their  overall  interest  to  use  the  process  and 
hence  should  not  complain  if  they  lose.  If,  however,  the  process  is  forced  on  a  party,  a 
different  standard  might  apply. 

100.  See  Lambros,  The  Judge's  Role  in  Fostennp  Voluntary  Settlements ,  29  VlLL.  L. 
Rev.  1363  (1984). 
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with  the  National  Aeronautics  and  Space  Administration.101  Consid¬ 
erable  work  is  now  being  done  on  the  application  of  the  technique  to 
more  routine  —  but  nonetheless  complex  —  disputes  that  are  heard 
before  the  Defense  Department’s  Board  of  Contract  Appeals. 
Although  not  quite  administrative  adjudication,  the  Department  of 
Justice  was  reviewing  the  minitrial’s  applicability  in  settling  litigation 
over  contract  claims  in  lieu  of  full  trials  before  the  courts.  Interest- 
ingly,  however,  the  government  may  be  prohibited  from  entering  into 
an  arbitration  agreement  to  resolve  its  controversies  because  it  is  pro¬ 
hibited  from  relying  on  arbitration  to  resolve  claims  involving  ques¬ 
tions  of  legal  liability. 102 

C.  Other  Forms  of  Administrative  Action 

While  the  APA,  and  hence  the  legal  writing,  focuses  virtually 
exclusively  on  rulemaking  and  adjudication,  there  are  many  other 
types  of  agency  decisions,  and  many  of  them  could  be  improved  by 
invoking  the  ADR  experience.  For  example,  the  staff  of  the  Federal 
Energy  Regulatory  Commission  regularly  acts  as  a  quasi-mediator 
among  competing  factions  over  environmental  conditions  that  are 
placed  on  low-head  hydroelectric  plants.103  Agencies  have  entered 
into  mediation  over  a  range  of  other  decisions  involving  issues  such  as 
the  protection  of  endangered  species  or  the  technologies  required  to 
meet  standards  issued  under  the  Clean  Air  Act.104 

What  is  needed  for  this  category  of  decisions  is  a  recognition  of 
the  availability  of  techniques  that  may  be  used  by  agencies  to  reach 
far  more  satisfactory  decisions  than  would  be  possible  if  the  agency 
arrogated  them  to  itself. 

101.  Johnson,  Masri  &  Oliver,  Minitnal  Successfully  Resolves  MAS  A  -TRW  Dispute, 
Legal  Times,  Sept.  6,  1982,  at  13,  col.  1. 

102.  See  31  U.S.C.  §  1346  (1982).  This  section  prohibits  the  government  from 
expending  public  funds  for  the  work  of  any  commission,  council,  board  or  similar 
group  not  authorized  by  law.  The  Comptroller  General  has  opined  that  this  section 
prohibits  the  government  from  entering  into  arbitration  agreements  to  resolve  ques¬ 
tions  involving  the  rights  of  the  United  States,  absent  express  authorization.  8  Op. 
Comp.  Gen.  96  (1928);  7  Op.  Comp.  Gen.  541  (1928).  However,  this  bar  docs  not 
prevent  the  government  from  entering  into  arbitration  agreements  for  the  purposes  of 
determining  a  factual  question  of  reasonable  value,  which  does  not  impose  any  obli¬ 
gation  on  the  government  and  docs  not  leave  “questions  of  legal  liability”  for  deter¬ 
mination  by  arbitrators.  20  Op.  Comp.  Gen.  95,  99  (1940);  22  Op.  Comp.  Gen.  140 
(1942). 

103.  See  Kerwin,  Environmental  Analysis  in  Hydropower  Licensing  A  Model  foi  Deci¬ 
sionmaking,  Envtl.  Impact  Assessment  Rev.,  June  1983,  at  131,  134. 

104.  See  Susskind,  Environmental  Mediation  and  the  Accountability  Problem ,  6  Vt.  L. 
Rev.  1,  2  n.6  (1981) 
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D.  Alternatives  in  Lieu  of  Agency  Action 

Section  II  of  this  paper  argued  that  much  of  modern  regulation 
can  be  viewed  as  a  combination  of  a  failure  of  substantive  standards 
by  which  to  judge  conduct  and,  perhaps  even  more  importantly,  the 
lack  of  a  suitable  mechanism  by  which  rights  can  be  enforced.  Profes¬ 
sor  Perritt’s  hapless  student  is  a  perfect  example.105  When  confronted 
with  defects  in  a  new  car,  he  sought  to  enforce  his  right  under  the 
warranties  against  its  manufacturer;  he  even  invoked  the  dispute  reso¬ 
lution  mechanism  created  for  this  purpose  by  the  auto  company  and 
the  Better  Business  Bureau,  but  it  was  unavailing.  Without  satisfac¬ 
tion,  he  had  to  begin  to  build  power,  and  that  was  successful  only 
through  the  invocation  of  litigation.  Coercion  won  out. 

The  question  here  is,  what  if  the  student  were  not  a  law  student 
itching  for  some  practical  experience  but  rather  someone  for  whom 
the  prospect  of  litigation  would  be  expensive,106  emotionally  wrench¬ 
ing,107  and  time  consuming?  The  likely  reponse  would  be:  nothing,  at 
least  nothing  short  of  a  few  letters  and  some  frustration.  If  that  is  the 
case,  then  the  lack  of  a  dispute  resolution  mechanism  (DRM)  leads  to 
a  quasi-externality  in  which  the  buyer,  who  may  have  reasonably  ex¬ 
pected  a  product  free  of  defects  or  the  need  of  repair,  must  absorb  the 
resulting  costs.  The  classic  response  to  that  is  regulation  —  an  agency 
will  prescribe  conduct  and  prosecute  violations.108  Thus  there  is  a 
clear  trade-off  between  a  reasonable,  responsive  DRM  and  regula¬ 
tion.  If  the  arbitration  program  that  the  student  used  had  teeth109 
and  the  arbitrator  was  a  reponsible  neutral  party,  the  issue  may  well 
have  been  defused.  The  company  would  likely  have  corrected  the 
difficulties  instead  of  dallying,  since  it  too  would  likely  want  to  avoid 

105.  See  Perritt,  supra  note  9,  at  1223-24. 

106.  The  transaction  costs  of  bringing  a  lawsuit  against  an  auto  company  to 
force  the  repair  of  a  defective  automobile  would  likely  exceed  the  value  of  the  defects 
themselves.  Thus,  unless  some  statute,  regulation,  or  common  law  precept  provided 
for  a  shifting  of  the  fees,  the  consumer  might  decide  not  to  bring  the  litigation.  Even 
if  the  American  rule  were  abrogated,  the  consumer  would  still  face  the  gamble  of 
whether  the  claim  was  sufficiently  meritorious  to  merit  the  award  of  fees. 

107.  The  plethora  of  currently  popular  books  on  assertiveness  and  winning 
through  intimidation  must  surely  reflect  a  timidity  on  the  part  of  most  individuals 
when  faced  with  having  to  pursue  something  they  believe  is  rightfully  theirs  in  the 
face  of  either  indifference  or  hostility. 

108.  See  notes  3-5  &  31-32  and  accompanying  text  supra. 

109.  It  should  be  noted  that  in  fact  many  of  the  arbitration/mediation  pro¬ 
grams  for  auto  warranties  are  binding  on  the  auto  company.  See  Brenner,  Dispute 
Resolution  Movement  Gathers  Momentum,  Legal  Times,  Mar  21,  1983,  at  27,  col.  1.  How 
they  work  in  practice  and  what  happens  if  their  orders  are  disregarded  need  to  be 
appraised. 
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the  costs  of  subsequent  proceedings  and  the  ill-will  generated  by  an 
unpopular  result. 

As  a  result  of  all  of  this,  one  of  the  areas  of  administrative  law 
that  deserves  careful  attention  is  the  establishment  of  private  sector 
DRM’s  as  a  substitute  for  agency  regulation  or  hearings.  Several  pro¬ 
grams,  for  example,  either  require  or  permit  private  organizations  to 
establish  a  forum  for  reviewing  complaints  or  other  issues  that  arise 
with  respect  to  some  particular  activity. 110  If  more  of  such  programs 
are  not  created,  the  government  agencies  will  have  to  play  a  larger 
role  in  resolving  contests. 

The  use  of  DRM’s  is  also  likely  to  be  an  important  aspect  of 
proposals  for  “self-regulation.”  It  is  not  enough  simply  for  companies 
to  argue  that  they  are  taking  appropriate  action  “voluntarily,”  and 
hence  there  is  no  need  for  government  intervention,  unless  there  is  a 
correlative  right  on  the  part  of  the  beneficiaries  of  that  action  to  en¬ 
force  it  in  some  manner.  In  some  cases,  of  course,  that  will  be 
through  market  transactions,  but  in  others  some  sort  of  DRM  will  be 
needed  to  ensure  that  the  promised  actions,  as  in  Professor  Perritt’s 
example,  are  discharged. 

The  pressing  questions,  then,  are  what  should  the  characteristics 
of  those  DRM’s  be  and  what  relationship  will  they  have  to  the 
agency?  How,  for  example,  do  you  ensure  neutrality?  How  coercive 
is  the  decision  to  be,  and  on  whom?  Is  the  DRM’s  use  mandatory  on 
the  consumer?  May  a  “defendant”  decline  its  use,  and,  if  so,  with 
what  result?  What  sort  of  due  process  rights  are  provided  the  con¬ 
sumer  and  the  company  against  whom  an  order  might  run?  What 
appeal  rights  are  there  and  to  what  body  —  higher  private  sector 
authority,  the  agency,  or  a  court?  Is  deference  given  the  DRM’s  deci¬ 
sions  or  is  there  de  novo  review?  How  expensive  will  it  be?  How 
much  will  the  reviewing  authority  be  bound  by  precedent  and  how 
much  will  it  seek  justice  under  the  circumstances?  We  will  need  to 
develop  guidelines  and  insights  into  this  emerging  area.  That  will 
entail  defining  the  procedures,  or  general  principles,  that  are  to  be 
used  in  embedded  dispute  resolution  mechanisms  that  will  be  suffi¬ 
cient  to  ward  off  government  action.* * 1 11  The  Federal  Trade  Commis- 

1 10.  See,  e.g..  Securities  Industry  Conference  in  Arbitration,  Securities  Exchange 
Act  Release  No.  13,470  (Apr.  26,  1977);  Magnuson-Moss  Warranty  Act,  15  U.S.C. 

§  2310  (1982). 

1 1 1  The  violation  of  the  minimal  rules  of  procedure  could  result  either  in  the 
agency’s  resolving  the  underlying  dispute  or  the  agency  taking  action  against  the 
organization  that  was  supposedly  responsible  for  compliance  with  the  general  proce¬ 
dures.  While  invalidated  under  the  statute  under  which  it  operated,  the  Federal 
Trade  Commission  took  this  approach  in  the  vocational  school  rule  when  it  imposed 
requirements  that  were  prescribed  for  the  purpose  of  preventing  unfair  practice,  and 
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sion  has  taken  an  initial  step  in  this  direction.  Under  the  Magnuson- 
Moss  Warranty  Act,  warrantors  that  incorporate  a  dispute  settlement 
program  must  comply  with  the  standards  for  those  programs  that  the 
Commission  has  defined  in  its  Rule  on  Informal  Dispute  Settlement 
Procedures.112  Another  example  is  the  self-policing  rules  of  the  stock 
exchanges.113  They  operate  under  the  supervision  of  the  Securities 
and  Exchange  Commission,  but  with  relative  autonomy  provided  the 
procedural  standards  are  met. 

IV.  The  Future  of  Administrative  Procedure 

The  future  of  the  use  of  alternative  means  of  dispute  resolution 
—  or,  if  the  term  “dispute”  or  “conflict”  is  somehow  inappropriate,  of 
alternative  ways  of  resolving  issues  that  are  complex  and  affect  several 
parties  —  by  the  government  appears  promising.  But  it  will  not  come 
automatically,  and  several  hurdles  exist  that  need  to  be  addressed. 

A.  Familiarity 

Undoubtedly  the  greatest  need  is  simply  to  generate  familiarity 
with  the  attributes  of  the  range  of  alternative  procedures.  Agencies, 
like  most  people,  are  likely  to  be  a  little  leery  of  unknown  processes. 
As  such,  they  would  be  unable  to  determine  whether  it  would  be  in 
their  interest  to  use  them.  Moreover,  agencies  always  run  the  risk  of 
judicial  and  congressional  oversight,  so  they  must  also  be  confident 
that  the  new  processes  meet  the  demands  placed  on  them  from  the 
outside. 

This  will  come  from  several  sources.  First,  it  is  always  helpful  if  a 
complete  model  is  created  and  analyzed  so  the  agency  can  determine 
whether  it  meets  its  needs,  and  doing  so  removes  some  of  the  fear  of 
the  unknown.  Second,  the  experience  of  other  agencies  is  invaluable 
because  it  reduces  the  risk  of  developing  a  new  approach.  Third,  the 
growing  acceptance  and  experience  in  the  private  sector  will  lap  over 
into  the  administrative  process.  That  is  clearly  what  is  happening 

was  prepared  to  treat  a  violation  of  those  requirements  as  an  unfair  trade  practice  per 
se.  See  Katherine  Gibbs  School,  Inc.  v.  FTC,  612  F.2d  658  (2d  Cir.  1979).  For  further 
discussion  of  the  Katherine  Gibbs  decision,  see  note  21  and  accompanying  text  supra. 

General  Motors  Corporation  recently  entered  into  a  consent  decree  with  the 
Federal  Trade  Commission  over  the  repair  and  replacement  of  defective  engines.  The 
decree  provides  for  a  system  of  arbitration,  which  is  binding  on  GM  to  determine  the 
extent  of  liability  and  the  repairs  to  be  performed.  This  dispute  resolution  mecha¬ 
nism  was  accepted  in  the  face  of  those  who  argued  for  more  stringent  mandatory 
actions.  See  General  Motors  Corp.,  3  Trade  Reg.  Ref.  (CCH)  ^  22,010  (1983). 

112.  16  C.F.R.  §  703  (1984). 

113.  See  Silver  v.  New  York  Stock  Exch.,  373  U.S.  341  (1963). 
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with  the  minitrial,  for  example.114  Fourth,  it  will  come  simply 
through  talk  and  through  discussions,  such  as  this  Symposium.1 15 

B.  Particular  Needs 

The  government  also  has  some  particular  needs  that  must  be  ad¬ 
dressed  in  some  manner. 


1 .  Negotiation/ Mediation 

There  is  sometimes  a  peculiar  problem  that  arises  when  the  gov¬ 
ernment  reaches  a  decision  by  negotiation  with  the  interested  parties 
or,  worse,  with  only  some  of  them.  The  integrity  of  the  negotiation 
process  is  generally  assured  by  the  self-interest  of  each  party:  no  one 
will  agree  unless  they  think  they  are  better  off  for  doing  so,  as  com¬ 
pared  with  the  available  alternatives.  But  it  is  not  always  clear  just 
what  the  government’s  interest  is,  and  someone  could  be  accused  of 
selling  out  its  substantive  interest  to  gain  some  other  benefit,  such  as 
political  favors  or  a  new  job  for  the  bureaucrat.  In  the  abstract  such 
motives  may  be  impossible  to  detect,  and  hence  any  government  offi¬ 
cial  who  participates  in  the  negotiations  may  be  vulnerable  to  wholly 
baseless  attacks.  Thus,  a  timid  official  may  be  reluctant  to  risk  that 
exposure.  As  a  result,  it  may  be  necessary  in  some  programs  to  create 
a  mechanism  to  protect  the  integrity  of  negotiated  decisions.  That 
could  come  through  a  board  of  senior  officials  that  reviews  settle¬ 
ments,116  a  structured  settlement  process,  publication  of  a  proposed 
settlement  and  its  supporting  reasons  for  comment,117  or  some  other 
mechanism. 


2.  Acceptance 


Some  officials  are  likely  to  resist  the  use  of  some  of  the  alterna¬ 
tives  on  the  grounds  that  they  are  inconsistent  with  the  agency’s  role 
as  the  sovereign.  That  is  especially  the  case  with  respect  to  mediation 
and  negotiation,  although  it  would  also  likely  apply  in  arbitration.  In 
the  case  of  mediation/negotiation,  the  agency  is  more  likely  to  have 


114.  See  Johnson,  Masri  &  Oliver,  supra  note  101,  at  13. 

1 15.  For  example,  one  government  official  had  been  skeptical  about  some  of  the 
alternative  processes,  but  decided  to  accept  their  merit  because  they  were  frequently 
discussed  with  seeming  approval  by  a  variety  of  well-respected  individuals  and 


interests. 

116. 
that  are 
(1982). 

117. 

the  Federal  Register. 


The  Attomev  General  must  approve  all  tort  claims  settlements  of  litigation 
worth  more  than  $25,000.  Federal  Torts  Claims  Act,  28  U.S.C.  §  2671 

The  Federal  Trade  Commission  publishes  consent  decrees  for  comment  in 
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only  an  illusion  of  sovereignty  rather  than  sovereignty  itself.  That 
results  from  a  confusion  of  the  authority  to  take  some  action  with  the 
power  to  do  so.  The  reason  negotiation  may  be  an  attractive  alterna¬ 
tive  is  precisely  because  of  the  countervailing  power  that  others  have. 
For  example,  an  agency  may  unquestionably  have  the  authority  to 
issue  a  rule  but  its  efforts  to  do  so  can  be  frustrated  by  others.118 
Thus,  direct  discussions  may  not  be  an  abdication  of  authority  or  sov¬ 
ereignty  but  a  very  real  way  of  furthering  the  agency’s  interest:  it  will 
continue  to  represent  whatever  interest  it  represents  in  traditional 
proceedings  but  is  now  in  a  position  to  gain  information  and  accept¬ 
ance  of  a  mutually  developed  approach.  Since  the  parties  in  interest 
concur  in  it,  they  are  also  more  likely  to  be  satisfied  with  the  result 
and  comply.  But  that  reluctance  to  yield  some  perceived  power  must 
be  overcome. 

3.  Institutionalization 

Premature  institutionalization  through  codification  or  rigid  re¬ 
quirements  should  undoubtedly  be  avoided,  although  there  may  well 
be  pressure  to  do  so.  We  clearly  need  time  to  experiment  and  get 
comfortable  with  the  process.  But,  once  we  have  some  understanding 
of  suitable  approaches,  some  sort  of  institutionalization  could  be 
quite  helpful  in  overcoming  the  difficulties  discussed  above. 

V.  Conclusion 

In  short,  the  future  of  alternative  means  of  dispute  resolution  in 
the  administrative  process  would  appear  to  be  strong.  Indeed,  the 
two  have  a  long  and  complex  history.  Moreover,  the  needs  of  the 
administrative  process  have  never  been  greater:  to  cope  with  massive 
caseloads;  to  develop  new  alternatives  to  coercive  regulation;  and  to 
resolve  enormously  complex  litigation.1 19  The  means  of  resolving  is¬ 
sues  that  are  currently  under  discussion  hold  a  significant  promise  for 
the  administrative  process. 


118.  For  a  particular  example  of  this,  see  text  accompanying  notes  68-69  supra. 

119.  One  can  only  imagine  the  enormous  complexity  that  will  be  involved  in 
litigation  over  the  failure  of  two  communication  satellites  that  were  unsuccessfully 
launched  from  the  space  shuttle.  A  controversy  of  similar  complexity,  indeed  also 
involving  satellites,  was  resolved  through  the  use  of  a  minitrial.  Johnson,  Masri  & 
Oliver,  supra  note  101.  Whether  an  alternative  approach  is  merited  in  these  instances, 
it  is  clear  that  the  complexity  of  the  issues  presented  are  at  an  all  time  high,  both  in 
their  technology  and,  when  considering  the  social  issues  involved  in  government  dis¬ 
putes,  in  their  demography. 
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EXECUTIVE  SUMMARY 


Findings 

The  use  of  Alternative  Dispute  Resolution  (ADR)  techniques 
to  settle  government  defense  contract  disputes  holds  promise  as  a 
quicker  and  cheaper  alternative  to  the  currently  oversubscribed 
Board  of  Contract  Appeals  ( BCA )  system.  However,  with  experience 
to  date  limited  to  two  successfully  resolved  cases  in  the  Army 
Corps  of  Engineers,  additional  empirical  data  is  required.  A 
pilot  program  involving  disputes  from  all  branches  of  the  armed 
services  to  be  resolved  through  ADR  processes  would  provide  a 
broader  database  from  which  decisions  on  future  legislative 
amendments  could  be  made. 

Overview 

Excessive  litigation,  heightened  formality,  and  a  growth  in 
the  number  of  contract  dispute  appeals  have  dramatically 
increased  the  time  and  cost  of  pursuing  a  claim  before  the 
government  BCA.  A  proposal  to  employ  ADR  techniques  such  as 
arbitration,  mini-trials,  mediation,  and  factfinding  to 
supplement  the  BCA  system  has  drawn  a  generally  favorable 
response.  Widespread  dissemination  of  information  on  these 
alternatives  and  their  benefits  is  now  needed,  to  overcome  the 
misconceptions  and  general  unfamiliarity  that  block  their 
acceptance . 
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I.  STATEMENT  OF  PROBLEM 

The  time  and  cost  of  resolving  government  contract  disputes 
has  risen  dramatically  over  the  years.  The  Boards  of  Contract 
Appeals  (BCA),  once  a  streamlined  alternative  to  the  congested 
courts,  are  now  burdened  by  excessive  litigation  and  increased 
formality.  The  volume  of  disputes  presented  before  the  Boards  has 
also  grown  with  the  increase  in  federal  procurement  spending  and 
accompanying  oversight.  The  number  of  cases  filed  with  the  Armed 
Services  Board  of  Contract  Appeals  (ASBCA),  the  largest 
administrative  board  of  contract  appeals,  jumped  from  974  cases 
in  fiscal  1981  to  1273  cases  in  1982.  [1]  As  these  Boards 
inherit  the  drawbacks  of  the  courts  they  were  designed  to 
replace,  officials  are  once  again  exploring  faster  and  cheaper 
alternatives . 

The  Administrative  Conference  of  the  United  States  is 
currently  examining  the  potential  uses  by  federal  agencies  of 
arbitration,  mini-trials,  mediation,  factfinding,  and  other 
alternative  dispute  resolution  (ADR)  techniques.  These  techniques 
are  increasingly  being  applied  to  a  broad  range  of  conflicts  in 
both  the  public  and  private  sector,  yielding  settlements  that  are 
quicker,  less  expensive,  less  contentious,  and  generally  more 
acceptable  to  the  parties  involved.  Application  of  ADR  techniques 
to  date  in  the  defense  contracts  arena  has  been  limited  to  two 
mini-trials  successfully  conducted  by  the  U.S.  Army  Corps  of 
Engineers  in  a  recent  pilot  program. 

1.  Harter,  Dispute  Resolution  Procedures  and  the 
Administrative  Process ,  Comment  Draft,  23  Feb  1986,  p.94. 
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This  report  presents  an  analysis  of  the  issues  surrounding 
the  introduction  of  ADR  methods  to  the  defense  contract  dispute 
settlement  process,  and  offers  some  conclusions  as  to  their 
feasibility. 

Current  BCA  Procedure 

Under  the  Contract  Disputes  Act  of  1978,  all  government 
contracts  must  include  clauses  identifying  the  procedures  for 
settling  disputes  resulting  from  the  contract.  The  Act  stems  from 
a  report  issued  by  the  Procurement  Commission  in  the  early  1970's 
that  called  for  sweeping  reforms  in  the  procedures  available  for 
resolving  government  contract  claims.  The  Disputes  Clause  defines 
"claims"  as  written  demands  or  assertions  seeking  as  a  matter  of 
right  the  payment  of  money,  adjustment,  interpretation  of 
contract  terms,  or  other  relief.  [2] 

Dispute  claims  are  filed  by  the  government  or  the 

contractor  with  a  contracting  officer.  The  contracting  officer 
has  60  days  to  issue  his  decision  or,  for  claims  over  $50,000,  to 
notify  the  parties  of  the  time  extension  required.  Failure  to 
issue  a  decision  within  the  stated  time  period  defaults  to  a 
ruling  against  the  claim.  Decisions  may  be  appealed  within  90 
days  of  the  ruling  to  an  administrative  Board  of  Contract 
Appeals,  or  taken  directly  to  the  U.S.  Claims  Court  within  12 
months  of  the  decision. 

The  Boards  of  Contract  Appeals  (BCAs)  were  established  to 
provide  an  alternative  to  the  Claims  Court  that  was  "more 

2.  Goverment  Contracts  Report,  para.  24,050. 
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informal  and  expeditious  and  less  expensive  than  comparable 
proceedings  in  court."  [3]  Executive  agencies  either  form  their 
own  agency  Board  if  they  handle  a  large  volume  of  contract 
dispute  claims,  or  arrange  for  appeals  to  be  heard  by  another 
agency's  Board.  Claims  under  the  Department  of  Defense  are 
resolved  in  the  Armed  Services  Board  of  Contract  Appeals  ( ASBCA) . 

Special  procedures  for  expedited  disposition  of  smaller 
claims  are  available  at  the  contractor's  request.  The  Small 
Claims  Procedure  for  disputes  under  $10,000  requires  decision  of 
the  appeal,  whenever  possible,  within  120  days;  the  Accelerated 
Procedure  for  claims  under  $50,000  requires  a  decision  within  180 
days  . 

Problems  with  the  ASBCA  Today 

The  ASBCA  originally  succeeded  in  providing  a  relatively 
quick,  uncomplicated,  and  inexpensive  means  of  resolving  contract 
disputes.  Contractors  frequently  appeared  pro  se,  representing 
themselves,  and  claims  were  often  settled  within  one  year.  Yet 
the  ASBCA  has  become  legally  complex,  and  the  time  and  costs 
of  pursuing  a  claim  have  risen  dramatically.  The  average  case  now 
lasts  from  two  to  four  years,  often  longer.  The  expense  and 
disruptive  effect  on  management  pose  significant  problems  for 
both  the  contractors  and  the  government. 

Underlying  Causes 

According  to  the  Administrative  Conference  of  the  United 
States,  the  added  procedures  which  have  complicated  the  BCA 


3.  Government  Contracts  Report .  Para.  24,225. 
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system  derive  from  the  following: 

"...judicial  decisions  establishing  detailed  due  process 
requirement;  lawyers  seeking  to  preserve  their  clients'  every 
arguable  advantage;  political  compromises  in  Congress;  a  desire 
to  control  bureaucracy;  the  public's  interest  for  open  government 
and  participation  in  its  decisions;  and  even  agencies'  endeavors 
to  survive  a  judicial  "hard  look"."  [4] 

The  changing  roles  of  lawyers  and  government  contracting 
officers  have  also  contributed  to  the  problem. 

Government  Contract  Lawyers .  The  increased  legal  complexity  of 
the  Boards  parallels  the  growth  of  government  contract  lawyers. 
Law  firms  specializing  in  government  contract  law  were  non¬ 
existent  prior  to  the  introduction  of  the  BCA  system  in  1968.  As 
recently  as  1971,  40  to  50  percent  of  the  cases  before  the  ASBCA 

were  pro  se's  with  contractors  representing  themselves.  When 
deregulation  cut  the  demand  for  lawyers  in  other  areas,  the 
contract  dispute  arena  became  a  lucrative  substitute.  "Government 
contract  law  was  considered  the  bottom  of  the  totem  pole,"  a 
prominent  attorney  at  United  Technologies  notes.  "Now  it  has 
developed  into  a  money-maker  and  area  of  expertise.  Today  I'd  be 
suprised  if  there  were  four  or  five  pro  se  cases  a  year."  These 
lawyers  brought  to  the  Boards  their  understanding  and  use  of 
legal  complexities. 

Contracting  Officers.  There  is  an  unspoken  reluctance  of  the 
contracting  officers  to  make  decisions  that  might  be  reviewed 
poorly  by  government  auditors.  The  Judgment  Act  has  created  a 

4  Administrative  Conference  of  the  US,  "Agencies'  Use  of 

Alternative  Dispute  Resolution  Techniques",  Federal 
Register,  8  April  1986,  #11928. 
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monetary  incentive  to  leave  disputes  unresolved  as  well,  as  the 
contracting  officer  is  responsible  for  paying  claims  from  his  own 
budget  only  if  he  has  issued  the  decision.  As  a  result,  it  has 
become  difficult  to  settle  disputes  at  this  level  and  more  cases 
are  sent  to  the  ASBCA  for  judgement.  Where  in  the  past  only  the 
most  difficult  cases  continued  on,  the  contracting  officer  is  now 
less  effective  in  this  screening  role. 

M.Y?gtaqg§  o£  ADR  Techniques 

Advocates  propose  supplementing  the  BCA  system  with  ADR 
techniques,  most  notably  the  mini-trial.  ADR  methods  are  employed 
with  success  in  the  private  sector,  in  areas  ranging  from  family 
disputes  and  neighborhood  justice  centers  to  consumer  complaints 
and  union/management  negotiations.  When  used  in  appropriate 
circumstances,  ADR  techniques  facilitate  dispute  settlement  at 
less  cost,  in  a  shorter  amount  of  time,  and  with  greater 
satisfaction  for  the  parties  involved  than  do  traditional 
processes . 

The  main  advantage  of  ADR  techniques  is  legal  simplicity, 
which  translates  into  lower  attorney  fees  and  quicker  decisions. 
Parties  often  agree  upon  a  time  limit  for  proceedings.  They  also 
offer  privacy,  since  all  proceedings  are  confidential  and  no 
transcript  is  made,  thus  exempting  the  proceedings  from  the 
Freedom  of  Information  Act.  The  focus  on  cooperation,  rather 
than  the  adversarial  nature  of  court  litigation,  produces  greater 
satisfaction  with  the  final  decision  for  both  sides  and  helps  to 
diffuse  future  tension  in  ongoing  relationships. 
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Experiment;?  to  Date 

Formal  application  of  ADR  techniques  in  the  defense  industry 
to  date  has  been  limited  to  two  mini-trials  in  the  past  two 
years  under  an  Army  Corps  of  Engineers  pilot  program.  Both  were 
successfully  resolved  within  the  allotted  time  period  of  one  to 
three  months,  at  a  considerable  savings  to  the  Corps.  The  larger 
case  of  the  two  involved  a  $55.6  million  claim  which  was 
eventually  settled  for  $17.2  million,  and  the  contractor  involved 
states  that  he  would  gladly  use  mini-trials  for  future  disputes. 
The  Naval  Air  Command  is  preparing  for  a  mini-trial  scheduled  to 
take  place  in  July  1986. 

The  first  reported  use  of  a  mini-trial  to  solve  a  government 
procurement  contract  dispute  was  held  between  the  National 
Aeronautics  and  Space  Administration  (NASA)  and  TRW,  Inc.  in 
1982,  involving  a  NASA  communications  satellite  program.  This 
successful  mini-trial  is  reported  to  have  saved  more  than  $1 
million  in  legal  fees  alone. 


Requirements  for  Use  of  ADR 

Not  all  contract  disputes  are  suitable  for  ADR  techniques. 
Appropriate  cases  contain  factual  disputes  which  do  not  require 
new  interpretations  of  the  law  but  for  which  clear  legal  rules  or 
standards  needed  to  resolve  the  issue  have  already  been 
established  by  statute,  precedent  or  rule.  Cases  must  not  involve 
the  establishment  of  major  new  policies  or  precedents.  ADR 
processes  can  be  valuable  when  the  issues  are  highly  technical 
and  require  specialized  expertise  by  the  decisionmakers  to  reach 
a  decision,  or  when  parties  desire  privacy  as  in  highly 
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classified  matters.  ADR  methods  are  inappropriate  when  the  case 
significantly  affects  persons  who  are  not  parties  to  the 
proceeding  or  when  a  full  public  record  of  the  proceeding  is 
important . 

II .  ANALYSIS  OF  ISSUES 

There  are  no  forceful  arguments  for  opposing  the  proposed 
application  of  ADR  processes  to  government  contract  disputes.  A 
reguest  for  comments  on  the  Administrative  Conference  proposal  in 
the  April  8,  1986  Federal  Register  drew  a  generally  favorable 

response,  as  did  subsequent  hearings  on  the  subject  in  early  May. 
There  are,  however,  several  issues  which  could  potentially  hinder 
its  widespread  acceptance.  This  section  briefly  discusses  those 
issues  and  analyzes  their  implications. 

The  two  major  reservations  expressed  at  the  Administrative 
Conference  hearings  were  raised  by  the  Department  of  Justice  and 
the  General  Accounting  Office  (GAO),  and  centered  around  the 
risks  of  investing  the  authority  to  settle  disputes  with  non¬ 
government  arbitrators.  Both  agencies  warned  against  the  legal 
implications  of  delegating  major  policy  decisions  to  non¬ 
government  participants  unfamiliar  with  the  law.  Unlike  disputes 
in  the  private  sector,  decisions  based  on  agreement  between  the 
parties  alone  risk  violation  of  existing  laws,  regulations,  or 
decisions  of  the  GAO.  To  ensure  that  settlements  comply  with 
legal  restrictions,  the  arbitrators  or  government  principals 
selected  to  settle  a  case  must  understand  the  governing  statutes 
and/or  consult  legal  experts  prior  to  settlement.  Use  of  top 
level  managers  familiar  with  regulations  as  mini-trial 
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principals,  similar  to  the  Corps  of  Engineers'  pilot  program, 
will  help  alleviate  this  problem.  Arbitrators  will  eventually 
learn  the  limits  of  the  law  as  they  participate  in  more  disputes. 

The  GAO  also  fears  an  imagined  bias  of  private  arbitrators 
to  resolve  claims  by  compromise  --  by  splitting  them  down  the 
middle.  Parties  might  accept  such  a  decision  on  a  "nuisance 
argument"  they  say,  simply  thankful  to  end  the  dispute.  I  submit 
that  this  is  a  naive  view  of  the  sophistication  of  professional 
arbitrators.  Such  actions  can  be  discouraged  by  reguiring 
decisions  to  include  a  brief  explanation  of  their  factual  and 
legal  basis,  as  proposed  by  the  Administrative  Conference.  The 
GAO  would  also  retain  its  traditional  settlement  authority  to 
approve  all  government  payments. 

The  hidden  agendas  of  participants  may  impede  the  promotion 
and  acceptance  of  ADR  processes.  Many  of  the  most  likely 
instigators  of  such  techniques  can  not  be  depended  on  to  advance 
their  use,  as  they  may  conflict  with  other  interests. 

Lawyers .  Several  factors  deter  lawyers  from  encouraging 
clients  to  use  ADR  methods  to  solve  disputes: 

--  quicker  settlements  and  a  diminished  role  for  lawyers 
mean  lower  legal  fees; 

--  client  control  over  the  outcome  may  be  psychologically 
threatening; 

suggesting  the  use  of  non-adversar ial  methods  may 
be  perceived  as  a  sign  of  weakness;  and 

—  many  lawyers  are  unfamiliar  with  ADR  processes. 

Once  clients  become  more  aware  of  ADR  techniques  through 
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other  channels  and  insist  on  their  use,  lawyers  will  have  to 
provide  them.  However,  lawyers  are  not  likely  to  assist  with  the 
educational  process. [5] 

Judges .  Ideally,  BCA  administrative  judges  should  identify 
those  cases  that  are  appropriate  for  ADR  methods  and  suggest 
their  use  to  the  parties  involved.  Yet  a  recent  study  reveals 
that  60  to  70  percent  of  BCA  judges  are  unwilling  to  "manage" 
hearings  and  feel  no  responsibility  to  resolve  cases  in  the  most 
expeditious  way.  According  to  the  study,  judges  view  themselves 
as  merely  onlookers  who  ultimately  make  the  decision.  However,  if 
the  Secretary  of  Defense  ordered  ASBCA  judges  to  actively  promote 
ADR  processes  as  part  of  an  effort  to  alleviate  the  backlog  of 
cases  waiting  to  be  heard,  these  judges  would  have  no  other 
cho ice . 

Management .  One  Corps  of  Engineers  official  reports  that 
while  top  management  was  satisfied  with  the  Corps'  mini-trials, 
there  was  resistance  at  lower  levels  by  managers  who  resented 
being  overruled  by  their  superiors.  They  complained  that  the  time 
frame  of  the  mini-trial  was  too  short  to  afford  a  complete  airing 
of  their  arguments.  Yet  Professor  Eric  Green  of  Boston  University 
Law  School,  an  expert  on  ADR,  states  that  he  has  seen  very 
complex  cases  boiled  down  for  adequate  presentation  within  a 
short  time  period.  Until  more  empirical  evidence  of  this  is 
available  to  convince  reluctant  lower  management,  mini-trials  and 
other  ADR  techniques  may  require  advocacy  from  the  top  down. 

5.  Goldberg,  Green,  and  Sander,  Dispute  Resolution, 
pp.  487-489. 
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Government .  Government  procurement  problems  have  received 
considerable  attention  in  the  press  lately.  To  the  extent  that 
resolving  a  case  is  not  the  government's  objective  so  much  as 
sanctioning  a  contractor  as  an  example  to  others,  as  in  the  case 
of  General  Dynamics,  ADR  processes  will  not  be  successful.  The 
determination  of  both  parties  to  achieve  a  settlement  is  a  vital 
prerequisite . 

Formalized  ADR  processes  may  attract  cases  that  would 
otherwise  be  settled  out  of  court  back  into  the  BCA  system, 
limiting  the  potential  for  alleviating  congestion  and  backlogs. 
Well  over  half  of  the  contract  dispute  cases  are  currently 
resolved  before  they  reach  the  BCA  through  traditional  means  of 
negotiation.  Once  the  best  alternative  to  the  lengthy  and 
expensive  BCA,  such  informal  settlements  may  be  abandoned  for  the 
more  structured  ADR  processes.  To  achieve  a  flexible  capacity  for 
providing  ADR  services,  the  government  could  retain  a  certain 
number  of  arbitrators,  mediators,  etc.  "on  call",  to  be  employed 
when  the  full-time  staff  are  oversubscribed. 

Every  effort  must  be  made  to  protect  the  informal, 
unregulated  spirit  of  ADR.  As  with  anything  in  the  government, 
the  growth  of  ADR  processes  in  the  contract  dispute  arena  will 
induce  statutes  to  insure  the  conformity  to  standards,  until  the 
efficiency  of  these  methods  is  threatened  by  the  constraints. 
Oversight  should  be  restricted  to  reviewing  the  legality  of 
decisions  to  prevent  stifling  the  process. 

Differing  Contractor  Benefit 

The  potential  benefits  from  the  widespread  implementation  of 
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ADR  techniques  in  the  defense  industry  varies  with  the  size  and 
legal  orientation  of  the  contractor.  A  closer  look  at  a  large 
corporation  such  as  United  Technologies  illustrates  this  point. 
The  legal  counsels  at  United  Technologies  state  that,  as  a 
practice,  they  are  less  inclined  to  litigate  against  the 
government  over  a  dispute  and  more  likely  to  settle  out  of  court. 
As  the  nation's  7th  largest  defense  contractor,  they  acknowledge 
the  influence  possessed  by  large  firms  to  negotiate  settlements 
with  government  officials  outside  of  BCA  channels,  explaining 
that  large  contractors  have  a  lot  to  offer  in  such  circumstances. 
They  have  the  resources  to  write  off  a  large  claim  if  necessary 
and  not  feel  the  impact  as  much  as  smaller  firms  would.  Those 
cases  they  do  bring  before  the  ASBCA  usually  involve  policy 
issues  or  legal  disputes  which  will  establish  precedent  and 
therefore  would  be  unsuited  for  ADR  methods.  As  a  result,  one 
would  expect  that  smaller  and  mid-sized  contractors  who  depend  on 
the  BCA  process  would  obtain  a  greater  benefit  from  the 
availability  of  ADR  methods,  and  are  likely  to  be  more  receptive 
to  government  efforts  to  promote  their  use. 

Ill .  CONCLUSIONS 

To  date,  no  compelling  arguments  have  been  made  against  the 
use  of  ADR  techniques  to  supplement  the  overworked  BCA  system. 
Both  prior  experience  in  the  private  sector  and  the  limited 
application  by  the  Corps  of  Engineers  have  produced  attractive 
results.  The  government  and  contractors  alike  stand  to  benefit 
from  the  potential  time  and  cost  savings  and  decisions  better 
tailored  to  their  needs. 
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Indeed,  the  expanded  role  for  contractors  and  management  in 
the  dispute  process  offered  by  ADR  methods  seems  compatible 
with  the  larger  movement  toward  self-governance  and  increased 
responsibility  advocated  by  the  President's  Commission  on  Defense 
Management.  In  its  report  presented  to  the  President  in  late 
February,  the  Packard  Commission  stressed  the  need  for 
contractor  accountability  through  the  adoption  of  better  internal 
auditing  systems  as  a  preventive  means  of  monitoring  compliance 
with  procurement  regulations.  As  the  General  Counsel  of  the 
Commission  noted,  the  government  wants  the  message  clear  that  in 
the  public-private  partnership  arena,  the  defense  industry  has  a 
responsibility  for  self-review. 

As  a  concept,  the  use  of  ADR  techniques  in  the  realm  of 
government  contract  disputes  has  already  been  promoted.  The 
governing  Council  of  the  Administrative  Conference  of  the  United 
States  on  June  3rd  approved  a  draft  proposal  calling  for 
agencies'  adoption  of  ADR  procedures.  The  proposal  will  be 
submitted  for  official  approval  before  the  entire  Conference  on 
June  20th. 

Advocates  must  now  focus  on  selling  the  use  of  these 
techniques  on  an  individual  basis.  Widespread  dissemination  of 
information  on  the  processes  and  their  benefits  is  needed,  to 
overcome  the  misconceptions  and  general  unfamiliarity  that  block 
their  acceptance.  One  step  in  this  direction  might  be  to  organize 
symposiums  for  contractors  and  government  officials  where 
participants  from  the  two  successful  Corps  of  Engineers  mini¬ 
trials  discuss  their  experience  and  are  available  for-  informal 
questioning.  Of  course,  there  will  always  be  cases  where  parties 
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simply  want  their  day  in  court,  and  are  willing  to  accept  the 
lengthy  hearings  and  high  costs  there.  Yet  both  contractors  and 
lawyers  whom  I  spoke  with  stated  they  would  use  ADR  procedures 
when  appropriate  if  they  were  institutionalized  as  an  available 
option. 

With  so  little  empirical  data  available  on  this  subject, 
there  is  a  pressing  need  for  further  experimentation.  Two  mini¬ 
trial  cases  are  not  sufficient  to  justify  legislative  amendments. 
The  government  should  establish  additional  pilot  projects  that 
include  other  branches  of  the  armed  forces,  followed  by  careful 
studies  on  the  results.  Administrative  judges  of  the  ASBCA  should 
be  directed  to  select  the  appropriate  cases  for  the  pilot  program 
to  ensure  participation.  The  Corps  of  Engineers  has  experienced 
difficulty,  despite  earlier  success  in  the  program,  to  attract  a 
third  case  for  mini-trial  use. 

Only  when  further  data  has  been  accumulated  can  the  decision 
be  made  on  whether  ADR  techniques  merit  statutory  changes.  In 
this  era  of  drastic  budget  cutting,  however,  any  proposal  which 
offers  the  potential  for  reducing  costs  should  be  energetically 
pursued . 
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ALTERNATIVE  MEANS  OF  DISPUTE 
RESOLUTION:  PRACTICES  AND 
POSSIBILITIES  IN  THE  FEDERAL 
GOVERNMENT 

William  French  Smith* 


In  the  early  nineteenth  century  Alexis  de  Tocqueville  predicted  that  the 
law  would  become  a  secular  religion  in  the  United  States,  and  that  every  im¬ 
portant  political  question  would  be  turned  into  a  matter  for  law  and  litigation.1 
History  once  again  has  proven  de  Tocqueville’s  remarkable  prescience.  Over 
the  past  two  decades,  there  has  been  a  staggering  increase  in  litigation.* 
Americans  now  are  filing  more  lawsuits  than  ever  before,  and  are  litigating  a 
wide  variety  of  disputes  that  previously  had  been  resolved  through  other 
means.3 

At  the  same  time,  Americans  also  have  extended  the  traditional  adver¬ 
sarial  process  beyond  the  confines  of  the  courtroom.  From  the  perspective  of  a 
government  attorney,  the  most  significant  extension  has  occurred  in  the  area  of 


*  United  States  Attorney  General;  B.A.,  1939,  University  of  California  at  Los 
Angeles;  LL.B.;  1942,  Harvard  University. 

1.  A.  de  Tocqueville,  Democracy  in  America  231-41,  263-70  (G.  Law¬ 
rence  &  J.  Mayer  eds.  1969)  (1st  ed.  Paris  1835);  Sarat,  The  Role  of  Courts  and  the 
Logic  of  Court  Reform:  Notes  on  the  Justice  Department’s  Approach  to  Improving 
Justice,  64  Judicature  300,  301  (1981). 

2.  The  workload  at  the  federal  level  has  increased  enormously  over  the  past  two 
decades.  In  1960,  for  example,  there  were  59,284  civil  cases  inititated  in  the  federal 
district  courts,  and  61,829  were  terminated.  1983  Dir.  Admin.  Off.  U.S.  Courts 
Ann.  Rep.  114  [hereinafter  cited  as  Report].  During  the  same  year,  3,899  appeals 
were  docketed  in  11  regional  courts  of  appeals,  and  those  courts  disposed  of  3,173 
appeals.  Id.  at  97.  For  the  year  ending  June  30,  1983,  there  were  a  record  241,842  civil 
filings  in  federal  district  courts,  up  17.3%  over  the  previous  year.  Id.  at  114.  The  num¬ 
ber  of  cases  filed  in  the  United  States  Courts  of  Appeals  also  reached  record  levels  in 
1983.  The  Courts  of  Appeals  docketed  29,630  cases.  Id.  at  97.  The  number  of  appeals 
filed  in  federal  courts  is  now  more  than  600%  higher  than  it  was  in  1960,  see  id.,  and 
the  increase  at  the  district  court  level  has  been  nearly  300%.  See  id.  at  114.  See  gener-' 
ally  Meador,  The  Federal  Judiciary — Inflation,  Malfunction,  and  a  Proposed  Course 
of  Action,  1981  B.Y.U.  L.  Rev.  617. 

3.  As  Chief  Justice  Burger  noted  in  1982,  Americans  have  turned  “to  the  courts 
for  relief  from  a  range  of  personal  distresses  and  anxieties”  and  expected  them  “to  fill 
the  void  created  by  the  decline  of  church,  family,  and  neighborhood  unity.”  Burger, 
Isn’t  There  a  Better  Way?,  68  A.B.A.  J.  274,  275  (1982). 
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administrative  rulemaking,  which  now  often  contains  all  the  elements  of  a  ju¬ 
dicial  proceeding,  including  rules  of  evidence,  testimony,  and  cross- 
examination.4 

Increased  use  of  adversarial  procedures  in  the  courts  and  administrative 
process  has  had  serious  consequences.*  Regulatory  proceedings  have  become 
more  lengthy  and  complex  as  a  result  of  conflict  between  the  government  and 
private  parties,*  and  have  all  too  often  led  to  unnecessary  and  wasteful  regula¬ 
tions.7  Moreover,  lawsuits  involving  the  government  have  become  more  numer¬ 
ous.  The  number  of  lawsuits  in  which  the  United  States  was  a  party  grew  by 
more  than  155%  in  the  last  decade:  from  25,000  new  lawsuits  a  year  in  1970 
to  64,000  new  lawsuits  a  year  in  1980.*  The  accompanying  costs  to  the  govern¬ 
ment  have  increased  at  an  even  greater  rate,  with  legal  expenses  of  federal 
agencies  estimated  to  have  more  than  tripled  in  the  decade  of  the  70’s.*  In  a 
time  of  fiscal  constraints,  the  government  simply  cannot  afford  these  costs. 

Excessive  government  participation  in  the  adversary  process  has  had 
other,  less  tangible,  drawbacks.  One  of  the  most  significant  is  the  unnecessary 
antagonism  it  has  generated  between  the  government  and  private  parties. 
Partly  because  of  the  conflict  created  in  litigation  and  administrative  proceed- 


4.  B.  Owen  &  R.  Braeutigam,  The  Regulation  Game  23-24  (1978); 
Wright,  New  Judicial  Requisites  for  Informal  Rulemaking,  29  Ad.  L.  Rev.  59 
(1977). 

5.  The  adversary  process  has  many  benefits.  It  provides  a  strong  incentive  for 
those  interested  in  the  outcome  of  a  dispute  to  present  the  best  arguments  for  the  deci¬ 
sionmaker  to  consider,  and  it  thus  is  “a  powerful  means  of  generating  information.” 
Harter,  Negotiating  Regulations:  A  Cure  for  Malaise?,  71  Geo.  L.J.  1,  19  (1982). 
Moreover,  because  each  party  knows  the  contentions  of  the  other  parties,  he  can  point 
out  errors  in  competing  positions.  Id.;  see  Schuck,  Litigation,  Bargaining,  and  Regula¬ 
tion,  Reg.  July-Aug.  1979,  at  26,  31. 

6.  Cramton,  Causes  and  Cures  of  Administrative  Delay,  58  A.B.A.  J.  937,  938- 
39  (1972);  Fox,  Breaking  the  Regulatory  Deadlock,  Harv.  Bus.  Rev.,  Sept.-Oct. 
1981,  at  97,  104;  Harter,  supra  note  5,  at  19;  Morgan,  Toward  a  Revised  Strategy  for 
Ratemaking.  1978  U.  III.  L.F.  21,  22  (1978). 

7.  Fox,  supra  note  6,  at  97.  Fox  has  noted  that  the  federal  regulation  of  indus¬ 
try  has  suffered  from  a  long  history  of  confrontation  between  government  and  private 
businesses.  As  the  regulatory  process  has  become  increasingly  adversarial,  both  govern¬ 
ment  and  business  have  approached  rulemaking  as  a  battlegound  in  which  combatants 
committed  to  fixed  positions  try  to  outlast  each  other  through  several  stages  of  regula¬ 
tory  and  judicial  conflict.  Instead  of  attempting  to  resolve  the  issue  at  hand,  the  parties 
approach  the  process  as  an  opportunity  to  build  a  record  to  later  bring  to  court.  More¬ 
over,  the  courts  to  which  the  parties  finally  turn  to  resolve  their  disputes  are  often  ill- 
prepared  to  handle  them.  The  parties  do  not  settle  the  essential  conflict  between  them, 
but  rather  expend  their  energies  arguing  minor  procedural  issues  before  a  court  which 
often  has  neither  the  technical  expertise  nor  jurisdiction  to  resolve  the  underlying 

dispute. 

8.  Report,  supra  note  2,  at  121. 

9  Information  obtained  from  the  Bureau  of  Justice  Statistics  in  June,  1983. 
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ings,  the  public  increasingly  has  tended  to  view  the  government  as  an  adver¬ 
sary,  rather  than  a  servant  of  the  public  interest. 

Recognizing  these  adverse  consequences,  this  Administration  has  sought 
to  reduce  the  intensity  of  battle  between  the  government  and  the  public.  With 
respect  to  the  courtroom,  the  Department  of  Justice,  among  other  things,  has 
established  a  policy  of  litigating  as  a  last  resort,  rather  than  as  a  first  reaction. 
We  also  have  sought  to  reduce  government  participation  in  administrative  bat¬ 
tles  by  establishing  alternative  rulemaking  procedures  that  are  not  dependent 
on  adversarial  proceedings.  This  article  will  examine  a  few  of  the  steps  taken 
by  the  federal  government  to  put  into  practice  alternative  means  of  dispute 
resolution,  and  will  discuss  possibilities  for  other  steps  the  government  could 
take  in  the  future. 

I.  Alternative  Dispute  Resolution  Processes:  Practices  of  the 

Federal  Government 

Alternative  dispute  resolution  processes  were  developed  by  the  private 
sector  as  a  means  of  resolving  controversies  without  some  of  the  costs  associ¬ 
ated  with  traditional  litigation.  Techniques  such  as  arbitration  and  mediation 
have  been  used  for  many  years  in  the  labor  field,10  and  have  recently  been 
extended  to  minor  disputes  involving  consumers,  landlords  and  tenants,  family 
members,  and  assorted  damage  claims.11  Unfortunately,  governments,  and 
particularly  the  federal  government,  have  been  slow  to  adopt  these  tech¬ 
niques.11  Federal  officials  have  just  begun  to  recognize  the  potential  of  alterna¬ 
tive  dispute  resolution  processes  and  only  recently  have  they  tried  to  apply 
these  processes  in  resolving  controversies  in  which  the  government  is  a  party. 

A.  Alternatives  to  Traditional  Rulemaking 

Perhaps  the  most  promising  alternative  to  traditional  adversarial 
rulemaking  now  being  explored  in  a  number  of  federal  agencies  is  “negotiated 
rulemaking.”  This  procedure  contemplates  an  informal  process  of  bargaining 
among  parties  affected  by  a  proposed  regulation.  The  process  is  intended  to 
culminate  in  an  agreement  that  becomes  the  basis  for  an  agency  rule.11  The 
procedure,  still  in  its  infancy,  usually  takes  one  of  two  forms.14 


10.  See  generally  M.  Bernstein,  Private  Dispute  Settlement  315  (1968). 

11.  See  generally  E.  Johnson,  V.  Kantor  &  E.  Schwartz,  Outside  the 
Courts:  A  Survey  of  Diversion  Alternatives  in  Civil  Cases  (1977);  Sander,  Va¬ 
rieties  of  Dispute  Processing,  70  F.R.D.  Ill  (1976). 

12.  See  infra  notes  57-58. 

13.  See  generally  Note,  Rethinking  Regulation :  Negotiation  as  an  Alternative  to 
Traditional  Rulemaking,  94  HaRvI  L.  Rev.  1871  (1981). 

14.  See  Boyer,  Alternatives  to  Administrative  Trial-Type  Hearings  for  Resolv¬ 
ing  Complex  Scientific,  Economic,  and  Social  Issues,  71  Mich.  L.  Rev.  Ill,  164-68 
(1972);  Reich,  Regulation  by  Confrontation  or  Negotiation?,  Harv.  Bus.  Rev.,  May- 
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In  one  approach,  the  government  agency  merely  acts  as  overseer  of  the 
negotiations.  The  agency  begins  the  process  by  publishing  a  description  of  a 
proposed  rule  topic  in  the  Federal  Register  and  a  general  invitation  to  partici¬ 
pate  in  negotiations.  The  agency  selects  a  manageable  number  of  representa¬ 
tives  from  those  responding  to  participate  in  the  bargaining  sessions.  Agency 
officials  are  not  present  at  these  sessions.  The  negotiators  develop  a  proposed 
rule  through  the  process  of  compromise,  which  the  agency  then  publishes 
along  with  a  statement  of  basis  and  purpose  drafted  by  the  negotiators.  There¬ 
after,  the  agency  receives  public  comments,  evaluates  the  negotiated  proposal, 
and  promulgates  a  final  rule. 

In  the  second  form  of  negotiated  rulemaking,  the  agency  actually  partici¬ 
pates  in  the  negotiations.  After  a  number  of  private  representatives  are  se¬ 
lected  as  negotiators,  the  agency  presents  them  with  its  interpretation  of  the 
statute  involved.  Negotiations  then  begin,  and  because  the  agency  is  one  of  the 
negotiators,  it  must  agree  to  all  bargains.  If  the  negotiators  cannot  agree,  the 
notice  and  comment  process  begins  under  the  current  system.  If  the  parties 
reach  an  agreement,  the  agency  publishes  the  bargain  as  a  proposed  rule  and 
accepts  public  comment. 

In  either  form,  negotiated  rulemaking  offers  a  number  of  potential  advan¬ 
tages  over  traditional  adversarial  rulemaking.18  For  example,  negotiation  may 
yield  better  rules.  While  the  adversary  system  encourages  parties  to  take  ex¬ 
treme  positions,18  negotiation  yields  a  pragmatic  search  for  intermediate  solu¬ 
tions.  In  negotiation,  one  party  is  more  likely  to  discover  and  to  consider  eco¬ 
nomic,  political,  and  other  constraints  on  another  party.  In  sum,  the  parties 
are  more  likely  to  address  all  aspects  of  a  problem  in  attempting  to  formulate 
a  workable  solution.17 

Another  possible  advantage  is  that  negotiated  rulemaking  may  increase 
the  acceptability  of  the  rule  promulgated  by  the  agency.  As  one  commentator 
has  noted: 

The  adversary  process  usually  declares  winners  and  losers  and  designates  a 
“right”  answer.  Thus,  adversaries  may  see  each  other  and  the  agency  as  ene¬ 
mies  and  grow  alienated  from  the  result.  Negotiation,  by  contrast,  fosters 
detente  among  participants  and  has  few  clear-cut  losers.  All  suggest  solutions 
and  ultimately  believe  they  have  at  least  partly  consented  to  the  compromise 


June  1981,  at  82-86;  Schuck,  supra  note  5,  at  26,  32-34;  Stewart,  The  Reformation  of 
American  Administrative  Law.  88  Harv.  L.  Rbv.  1667,  1790-802  (1975). 

1 5.  Phillip  Harter  has  noted  a  number  of  drawbacks  to  the  adversarial  process  in 
his  article  on  negotiated  rulemaking.  Harter,  supra  note  5,  at  18-21;  see  also  1  C.F.R. 
I  205  82-4  (1983)  (Administrative  Conference  recommended  procedures  for  negotiat¬ 
ing  proposed  regulations). 

16.  Darman  A  Lynn,  The  Business-Government  Problem :  Inherent  Difficulties 
and  Emerging  Solutions,  in  Businbss  and  Public  Policy  54  (J.  Dunlop  ed.  1980). 

17.  See  Eisenbcrg,  Private  Ordering  Through  Negotiation:  Dispute-Settlement 
and  Rulemaking.  89  Harv.  L.  Rev.  637,  658-60  (1976). 
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rule.1* 

While  negotiated  rulemaking  may  offer  these  and  other  advantages,1* 
there  are  a  number  of  practical  and  legal  constraints  to  its  use.  Not  all  issues 
lend  themselves  to  negotiations.  This  is  the  case  with  most  all-or-nothing  is¬ 
sues,  such  as  whether  to  require  airbags  in  automobiles.10  Broad  issues  that  do 
not  directly  affect  a  narrowly  concentrated  group  of  persons  or  entities  are  also 
unlikely  to  be  capable  of  resolution  in  negotiated  rulemaking.11 

It  may  also  be  difficult  to  select  the  appropriate  representatives  for  the 
negotiations.  The  proposed  rule  will  affect  large  numbers  of  people  in  many 
cases,  but  effective  negotiations  will  be  possible  only  if  the  number  of  negotia¬ 
tors  is  kept  to  a  manageable  size.11  Thus,  negotiated  rulemaking  typically  will 
require  that  groups  or  persons  with  a  common  viewpoint  be  represented  by  a 
single  negotiator.  The  practical  considerations  aside,  it  may  be  legally  impera¬ 
tive  that  this  representative  be  an  appropriate  spokesperson  for  the  affected 
group,  so  as  to  satisfy  the  Administrative  Procedure  Act,  which  requires  that 
informal  rulemaking  reflect  fair  consideration  of  all  affected  interests,11  and 
due  process,  which  mandates  that  valid  interests  not  be  arbitrarily  excluded.14 

Perhaps  the  greatest  obstacle  to  negotiated  rulemaking  is  the  statutorily 
and  judicially  imposed  requirement  for  “open”  agency  proceedings.  Experts  in 
the  area  of  negotiated  rulemaking  believe  that  it  is  a  process  best  conducted  in 
private.16  Negotiators  need  to  share  freely  their  positions  on  different  issues, 
without  fear  of  reprisal  from  those  not  involved  directly.  The  parties  must  be 
able  to  exchange  confidential  data  that  might  be  useful  to  the  negotiations, 
without  destroying  its  confidentiality.  Similarly,  a  negotiator  must  have  some 
assurance  that  a  position  he  announces  or  data  he  presents  will  not  be  used 
against  him  in  another  forum,  such  as  in  litigation  or  a  later  adversary 


18.  Note,  supra  note  13,  at  1877. 

19.  Negotiation  can  also  reduce  the  costs  of  the  decisionmaking  process.  First,  it 
reduces  the  need  to  engage  in  defensive  research  in  anticipation  of  arguments  made  by 
adversaries.  It  also  can  reduce  the  “time  and  cost  of  developing  regulations  by  empha¬ 
sizing  practical  and  empirical  concerns  rather  than  theoretical  predictions.”  Harter, 
supra  note  5,  at  28,  30. 

Negotiations  also  may  reduce  judicial  challenges  to  a  rule  because  “those  parties 
most  directly  affected,  who  also  are  the  most  likely  to  bring  suits,  actually  would  par¬ 
ticipate  in  its  development.  Indeed,  because  the  rule  would  reflect  the  agreement  of  the 
parties,  even  the  most  vocal  constituencies  should  support  the  rule.”  Id.  at  102. 

20.  Note,  supra  note  13,  at  1880. 

21.  Boyer,  supra  note  14,  at  166. 

22.  Darman  &  Lynn,  supra  note  16,  at  54-55. 

23.  Moss  v.  C.A.B.,  430  F.2d  891,  894-95  (D.C.  Cir.  1970);  5  U.S.C.  §  553(c) 
(1982). 

24.  See,  e.g.,  Gibson  v.  Berryhill,  411  U.S.  564  (1973).  See  generally  Stewart, 
supra  note  14,  at  1756-60. 

25.  See  R.  Fisher,  Principled  Negotiation:  A  Working  Guide  142-47,  202 
(1979);  Fox,  supra  note  6,  at  104;  Harter,  supra  note  5,  at  84. 
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rulemaking. 

Nevertheless,  a  number  of  legislative  and  judge-made  rules  may  limit  the 
use  of  private  negotiations  for  rulemaking.  Three  well-known  statutes  immedi¬ 
ately  come  to  mind.  The  Sunshine  Act  requires  that  meetings  of  collegial 
agencies  be  open  to  the  public.*8  The  Freedom  of  Information  Act  requires 
agencies  to  make  their  records  available  to  the  public.*7  Under  the  Advisory 
Committee  Act,  the  negotiators  might  be  required  to  publish  minutes  of  each 
session  in  the  Federal  Register*8  and  meet  in  public.*9 

The  rule  against  ex  parte  communications  may  be  the  most  serious  judi¬ 
cially  imposed  obstacle  to  negotiated  rulemaking  where  an  agency  participates 
as  a  negotiating  party.80  Generally,  this  rule  prohibits  an  agency  from  commu¬ 
nicating  privately  with  affected  groups.81 

To  the  extent  these  rules  interfere  with  negotiated  rulemaking,  exemp¬ 
tions  should  be  considered.  Exemptions  would  guarantee  negotiations  the  pri¬ 
vacy  and  flexibility  needed  for  success,  without  sacrificing  the  concerns  these 
rules  were  designed  to  protect.  The  negotiation  process  itself  will  supply  virtu¬ 
ally  the  same  safeguards  that  public  meetings  provide  and,  in  any  event,  the 
product  of  negotiation  will  be  published  as  a  notice  of  proposed  rulemaking  so 
that  others  will  have  an  opportunity  to  examine  any  agreements,  and  partici¬ 
pate  in  the  rulemaking  process  before  the  rule  becomes  final. 

In  the  past  year,  two  federal  agencies  began  experimental  projects  to  test 
the  effectiveness  of  negotiated  rulemaking.  In  February  of  1983,  the  Environ¬ 
mental  Protection  Agency  (EPA)  published  a  notice  in  the  Federal  Register 
stating  that  it  would  “use  face-to-face  negotiations  among  interested  parties  in 
place  of  EPA’s  usual  regulation  development  process”  as  a  demonstration  pro¬ 
ject  for  two,  as  of  yet  unselected,  rules.8*  EPA  explained  that  its  purpose  was 


26.  5  U.S.C.  §  552(b)  (1982). 

27.  Id.  §  552(3). 

28.  Id.  app.  I  §  3(2)(C). 

29.  Id.  §§  10(6),  (c),  11. 

30.  See  generally  Note,  Ex  Parte  Contacts  Under  the  Constitution  and  Adminis¬ 
trative  Procedure  Act.  80  Colum.  L.  Rev.  379  (1980).  The  Administrative  Procedure 
Act  prescribes  procedures  for  submitting  information  to  federal  agencies  engaged  in 
informal  rulemaking.  See  5  U.S.C.  §§  551-706  (1982).  The  APA,  however,  does  not 
explicitly  prohibit  oral  or  written  submissions  outside  these  formal  channels.  In  1976, 
Congress  amended  the  APA  to  prohibit  ex  parte  contacts  in  formal  rulemakings  gov¬ 
erned  by  5  U.S.C.  §§  556-557,  and  conducted  under  elaborate  trial-type  conditions. 
Pub.  L.  No.  94-409,  §  4,  90  Stat.  1241,  1246  (current  version  at  5  U.S.C.  §  557(d) 
(1982)).  The  legislative  history  of  the  Act  expressly  acknowledges  that  this  prohibition 
does  not  apply  to  informal  rulemaking.  S.  Rep.  No.  354,  94th  Cong.,  1st  Sess.  35 
(1975)  reprinted  in  1976  U.S.  Code  Cong.  &  Ad.  News  1241,  1247. 

31*.  Home  Box  Office,  Inc.  v.  FCC,  567  F.2d  9,  57  (D.C.  Cir.)  cert,  denied.  434 
U.S.  829  (1977),  questioned  in.  Sierra  Club  v.  Costle,  657  F.2d  298  (D.C.  Cir.  1981), 
Action  for  Children’s  Television  v.  FCC,  564  F.2d  458  (D.C.  Cir.  1977). 

32.  48  Fed.  Reg.  7,494-95  (1983). 
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to  test  the  value  and  utility  of  regulation  by  negotiation,  determine  the  type  of 
regulations  that  are  most  appropriate  for  negotiated  rulemaking,  and  explore 
procedures  that  foster  effective  negotiations.88  EPA  also  announced  that  it 
would  hire  an  outside  contractor  experienced  in  the  use  of  third  party  inter¬ 
vention  techniques  to  assist  in  identifying  the  appropriate  parties  and  in  con¬ 
ducting  the  negotiations.84  The  goal  of  the  negotiations  will  be  to  develop  a 
Notice  of  Proposed  Rulemaking  that  reflects  a  consensus  among  the 
negotiators. 

In  May  of  1983,  the  Federal  Aviation  Administration  (FAA)  published  a 
notice  of  intent  to  form  a  negotiating  committee  to  develop  a  report  concern¬ 
ing  flight  time,  duty  time,  and  rest  requirements  for  flight  crew  members.88 
For  more  than  thirty  years,  the  FAA’s  flight  and  duty  time  regulations  have 
remained  essentially  unchanged  despite  dramatic  changes  in  the  equipment 
and  operating  practices  of  air  carriers.  These  regulations  have  been  a  constant 
source  of  contention  between  the  carriers  and  employees,  and  have  been  the 
subject  of  frequent  requests  for  enforcement  actions:  more  than  1,000  pages  of 
interpretive  rulings  have  been  generated  on  the  regulations.88  Based  on  its  in¬ 
ability  to  promulgate  mutually  acceptable  revised  regulations  through  tradi¬ 
tional  rulemaking,  the  FAA  has  set  up  an  advisory  committee  composed  of 
persons  affected  by  flight  and  duty  time  rules  which  is  currently  negotiating  to 
reach  a  consensus  on  a  new  rule. 

Encouraged  by  the  potential  benefits  of  negotiated  rulemaking,  Senator 
Levin87  and  Representative  Pease88  have  each  introduced  bills  in  Congress  to 
establish  a  procedure  for  the  formation  of  negotiating  commissions.  Both  bills 
call  on  the  Administrative  Conference  of  the  United  States  to  form  these  com¬ 
missions  and  to  determine  appropriate  issues  and  representatives  for  affected 
interests. 

From  these  and  other  experiments,  we  can  determine  whether  negotiated 
rulemaking  provides  an  effective  alternative  to  traditional  adversarial  rulemak¬ 
ing  procedures.  It  clearly  offers  the  possibility  of  enhancing  our  present  system 
of  regulation,  and  agencies  should  be  encouraged  to  experiment  with  negoti¬ 
ated  rulemaking  as  an  alternative  means  for  dispute  resolution.89 


33.  Id.  at  7,495. 

34.  Id. 

35.  48  Fed.  Reg.  21,339  (1983). 

36.  Id.  at  21,340. 

37.  S.  1823,  98th  Cong.,  1st  Sess.,  129  Cong.  Rec.  Si  1,715  (daily  ed.  Aug.  4, 
1983). 

38.  H.R.  996,  98th  Cong.,  1st  Sess.,  129  Cong.  Rec.  HI 77  (daily  ed.  Jan.  26, 
1983). 

39.  Phillip  Harter  has  cited  a  number  of  innovative  regulatory  procedures  which 
could  improve  the  factual  bases  of  rules,  reduce  formality,  and  accommodate  compet¬ 
ing  interests.  Harter,  supra  note  5,  at  24-26. 
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B.  Alternatives  to  Litigation 

In  addition  to  using  alternative  techniques  to  resolve  regulatory  disputes, 
the  government  also  can  use  alternatives  to  the  adversary  process  to  resolve 
more  effectively  disputes  that  have  reached  the  stage  of  litigation.  In  a  sense, 
the  government  already  has  devoted  much  energy  to  developing  alternatives  to 
traditional  litigation  through  the  establishment  of  administrative  tribunals. 
The  administrative  review  process  can  provide  a  speedy  and  effective  alterna¬ 
tive  to  litigation  because  of  the  unique  expertise  of  Administrative  Law  Judges 
and  the  potential  informality  of  the  proceedings.40  In  modern  times  the  admin¬ 
istrative  process  has  become  increasingly  formalized  and  cumbersome.41  As  a 
result,  the  federal  government  has  for  some  time  been  exploring  other 
alternatives. 


1.  Arbitration 

A  number  of  federal  agencies  have  used  or  are  gearing  up  to  use  arbitra¬ 
tion  as  a  means  of  resolving  disputes.  The  Department  of  Justice  has  been 
participating  in  an  experiment  with  compulsory  pre-trial  arbitration.42  This 
program,  which  has  been  in  effect  in  only  a  select  number  of  federal  districts, 
calls  for  arbitration  of  certain  cases,  where  small  amounts  of  money  are  at 
stake  and  where  the  cases  turn  on  factual  rather  than  legal  issues.  The  parties 
are  required  to  go  to  arbitration,  but  the  arbitrator’s  decision  is  not  binding. 
The  party  rejecting  the  arbitrator’s  decision  is  required  to  pay  the  costs  of 


40.  See  Jaffe,  The  Illusion  of  the  Ideal  Administration,  86  Harv.  L.  Rev.  1 183 
(1973). 

41.  See  note  4  supra.  The  effectiveness  of  the  adminsitrative  process  has  been 
hampered  by  the  potential  for  judicial  review  of  administrative  decisions.  Knowing  that 
the  courts  can  be  used  as  a  mechanism  of  delay  or  to  minimize  the  discretion  of  ALJs, 
private  parties  have  not  always  used  the  administrative  process  as  effectively  as  possi¬ 
ble.  It  has  been  used  by  lawyers  as  an  opportunity  to  build  a  record  to  later  bring  to 
court.  Increased  resort  to  judicial  review  of  agency  determinations  is  also  due  to  the 
court’s  injecting  themselves  into  the  administrative  process.  In  the  past  decades,  courts 
began  to  require  agencies  to  explain  the  reasons  for  their  actions  in  greater  detail,  e.g., 
Portland  Cement  Ass’n.  v.  Ruckelshaus  486  F.2d  375,  392  (D.C.  Cir.  1973),  cert,  de¬ 
nied,  417  U.S.  921  (1974),  and  to  establish  that  they  have  taken  a  hard  look  at  all 
relevant  factors.  DeLong,  Informal  Rulemaking  and  the  Integration  of  Law  and  Pol¬ 
icy,  65  Va.  L.  Rev.  257,  257-72  (1979);  see  United  States  Lines  v.  FMC,  584  F.2d 
519,  533-36  (D.C.  Cir.  1978);  United  States  v.  Nova  Scotia  Food  Prod.  Corp.,  568 
F.2d  240,  252-253  (2d  Cir.  1977).  The  court  has  also  tightened  the  standard  of  judicial 
review,  discarding  the  “rational  basis”  test  in  favor  of  the  “hard  look”  standard  of 
review.  Greater  Boston  Television  Corp.  v.  FCC,  444  F.2d  841  (D.C.  Cir.  1970),  cert.j 
denied,  403  U.S.  923  (1971);  see  DeLong,  supra,  at  286  (“Prior  to  about  1970  the 
courts  would  uphold  a  rule  unless  it  were  demonstrably  irrational.”). 

42.  E.  Lind  &  J.  Shapard,  Evaluation  of  Court-Annexed  Arbitration  in 
Three  Federal  District  Courts  (rev.  ed.  1983). 
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going  to  trial  if  the  judgment  is  not  substantially  better  for  him  than  the  arbi¬ 
trator’s  decision. 

The  Department  of  Labor’s  Merit  System  Protection  Board  is  currently 
adopting  a  new  appeals  arbitration  procedure  for  resolving  matters  subject  to 
the  appellate  jurisdiction  of  the  Board.4*  This  appeals  procedure  will  be  used 
in  four  regional  offices  for  approximately  one  year,  and  then  will  be  carefully 
evaluated  to  determine  if  it  should  be  extended.  Under  the  procedure,  the  ap¬ 
pellant  may  request  that  his  petition  be  processed  under  appeals  arbitration.  If 
granted,  the  Regional  Director  appoints  an  arbitrator  from  a  panel  of  presid¬ 
ing  officials  who  are  designated  for  the  new  procedure.44  The  award  is  final, 
but  there  is  a  limited  right  to  petition  the  Board  for  review.46 

2.  Mediation 

Mediation  also  has  been  used  by  a  number  of  agencies  as  an  alternative 
to  or  prerequisite  for  litigation.  The  Environmental  Protection  Agency  was  the 
first  federal  agency  to  formally  provide  for  mediation.44  Under  its  procedures, 
the  Appeals  Board,  in  consultation  with  the  parties,  may  require  mediation  to 
resolve  a  dispute  already  subject  to  administrative  adjudication.  The  result  of 
the  mediation  is  not  binding  unless  the  parties  agree  otherwise  in  writing.47 

A  similar  process  has  also  been  adopted  by  the  Department  of  Health  and 


43.  48  Fed.  Reg.  11,399  (1983)  (to  be  codified  at  5  C.F.R.  §  1201). 

44.  Id. 

45.  HUD  also  has  experimented  with  arbitration.  The  Land  Sales  Fraud  Divi¬ 
sion,  which  administers  the  Interstate  Land  Sales  Fraud  Disclosure  Act,  uses  arbitra¬ 
tion  as  an  alternative  to  litigation  and  to  fashion  consent  decrees.  The  Divison  sues  land 
developers  who  have  engaged  in  fraud  in  selling  land  developments  to  the  public.  The 
Commodities  Futures  Trading  Commission  uses  an  industrial  association  arbitration 
service  to  hear  complaints  by  consumers  against  brokers.  The  Federal  Trade  Commis¬ 
sion  uses  the  Better  Business  Bureau  to  arbitrate  a  large  number  of  consumer  com¬ 
plaints.  Finally,  the  Securities  Exchange  Commission  has  assisted  stock  exchanges  in 
setting  up  their  own  arbitration  service.  See  generally  Simon,  U.S.  Tries  Alternatives 
to  Litigation.  Nat’l  L.J.,  June  27,  1983,  at  31. 

46.  Mosher,  EPA,  Looking  for  a  Better  Way  to  Settle  Rules  Disputes,  Tries 

Some  Mediation, _ Nat’l  J.  504  (1983).  Prior  to  EPA’s  formal  adoption  of  media¬ 

tion,  the  technique  had  been  used  by  various  groups  and  agencies  to  resolve  environ¬ 
mental  disputes.  Environmental  mediation  won  its  spurs  in  1974,  when  two  mediators 
settled  a  dispute  between  the  Army  Corps  of  Engineers  and  local  conservationists  in¬ 
volving  a  flood-control  dam  on  the  Snoqualime  River  near  Seattle.  As  of  this  year, 
more  than  40  major  environmental  disputes  have  been  settled  through  mediation. 
Moreover,  in  the  past  three  years  a  number  of  states  have  passed  laws  specifying  how 
negotiations  and  mediation  procedures  can  be  used  to  resolve  environmental  disputes. 
Id.  See  generally  Susskind,  Environment  and  Mediation  and  the  Accountability  Prob¬ 
lem,  6  Vt.  L.  Rv.  1  (1981);  Sviridoff,  Recent  Trends  in  Resolving  Interpersonal,  Com¬ 
munity,  and  Environmental  Disputes,  Arb.  J.,  Sept.  1980,  at  3. 

47.  40  C.F.R.  §  123  (1983). 
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Human  Services  (HHS).  For  a  decade,  federal  agencies  administering  pro¬ 
grams  of  grants-in-aid  have  used  grant  appeal  boards  to  adjudicate  disputes 
between  the  granting  agencies  and  their  grantees.48  The  first  of  these  boards 
was  established  by  the  Department  of  Health,  Education,  and  Welfare 
(HEW)  in  1973,  and  the  board  has  been  continued  under  new  and  revised 
regulations  by  HHS.4*  Even  before  it  had  a  regulation  formally  authorizing 
mediation  of  pending  grantee  appeals,  the  HEW/HHS  appeals  board  often 
pushed  grantees  and  the  agency  to  the  conference  table.  The  Board  institution¬ 
alized  this  practice  in  1979  by  routinely  informing  the  parties  that  the  Board 
favored  efforts  by  the  parties  to  resolve  disputes  by  direct  discussion.60  In  Au¬ 
gust  1981  HHS  issued  a  final  rule  formally  providing  for  mediation  to  resolve 
disputes.61  Mediation  may  be  instituted  under  this  rule  either  at  the  suggestion 
of  a  party  to  the  pending  case  or  upon  the  Board’s  initiative.  Once  instituted, 
it  has  been  the  Board’s  practice  to  suspend  its  proceedings  until  mediation  is 
concluded. 63 


3.  Governmental  Entities 

Two  important  governmental  entities  that  have  encouraged  use  of  alterna¬ 
tive  dispute  resolution  processes,  and  helped  resolve  disputes  through  such 
processes,  are  the  Community  Relations  Service  (CRS)  and  the  Federal  Medi¬ 
ation  and  Conciliation  Service  (FMCS). 

The  CRS,  a  component  of  the  Department  of  Justice,  is  required,  under 
Title  X  of  the  Civil  Rights  Act  of  1964, 68  to  provide  “assistance  to  communi¬ 
ties  and  persons  therein  resolving  disputes,  disagreements,  or  difficulties  relat¬ 
ing  to  discriminatory  practices  based  on  race,  color  or  national  origin,  which 
impair  the  rights  of  persons  in  such  communities  under  the  Constitution  or 
laws  of  the  United  States  which  affect  or  may  affect  interstate  commerce.”64 

CRS  conciliators  and  mediators  have  attempted  to  fulfill  these  objectives 


48.  38  Fed.  Reg.  9,906  (1973)  (codified  at  45  C.F.R.  §  16.1  (1973)). 

49.  45  C.F.R.  §§  16.1-16.23  (1983). 

50.  Barrett,  Mediation  and  Adjudication:  The  Double  Track  Approach,  30  Fed. 
B.  News  &  J.  436  (1983). 

51.  45  C.F.R.  §  16.18  (1983). 

52.  Mosher,  supra  note  46. 

53.  42  U.S.C.  §  2000(g)  (1976). 

54.  Id.  The  CRS  function  is  also  addressed  in  two  other  statutes.  Title  II  ot  the 
Civil  Rights  Act  of  1964,  which  prohibits  discrimination  in  public  accommodations  on 
the  basis  of  race,  color,  religion  or  national  origin,  provides  that  a  federal  court  may 
refer  a  civil  action  under  Title  II  to  CRS  “for  as  long  as  the  court  believes  there  is  a 
reasonable  possibility  of  obtaining  voluntary  compliance.”  42  U.S.C.  §  2000a-?d 
(1976).  Title  VIII  of  the  Civil  Rights  Act  of  1968  requires  that  the  Secretary  of  HUD 
“cooperate  with  and  render  technical  and  other  assistance  to  the  Community  Relations 
Service  as  may  be  appropriate  to  further  its  activities  in  preventing  or  eliminating  dis¬ 
criminatory  housing  practices.”  42  U.S.C.  §  3608(d)  (1976). 
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from  ten  regional  offices.  The  CRS  has  recently  taken  a  more  active  role.  In 
1982,  the  agency  processed  1,996  alerts  to  potentially  serious  racial/ethnic 
conflicts,  almost  500  more  than  in  the  preceding  year.85  From  those  alerts,  893 
new  cases  were  opened  in  which  the  CRS  was  called  upon  to  help  resolve 
disputes  arising  from  school  desegregation,  police  conduct,  and  resettlement  of 
Cubans,  Haitians  and  other  refugees  and  immigrants.88  Through  the  efforts  of 
the  CRS,  we  have  helped  reduce  racial  harassment  and  tensions,  improve  co¬ 
operation  between  the  police  and  the  minority  communities,  and  avoid  need¬ 
less  and  time-consuming  court  litigation.  The  FMCS  has  played  an  important 
role  in  mediating  disputes  in  the  area  of  labor-management  relations.  The 
FMCS  was  created  by  the  Labor  Management  Relations  Act  of  1947  for  the 
purpose  of  preventing  disruptions  in  the  flow  of  interstate  commerce  resulting 
from  labor  management  disputes  by  providing  mediators  to  assist  disputing 
parties  in  the  resolution  of  their  differences.87  The  FMCS  mediators  have  no 
law  enforcement  authority,  but  rather  work  with  the  parties  to  settle  disputes. 
The  FMCS  has  closed  approximately  20,000  disputed  cases  in  recent  years, 
holding  mediation  sessions  with  both  labor  and  management  present  in  about 
half  these  cases.88 

The  FMCS  is  active  not  only  the  private  sector,  but  also  in  the  federal 
government.  Approximately  60%  of  federal  employees  are  represented  by  a 
union  and  have  concluded  a  collective  bargaining  contract.88  Under  Executive 
Order  11,491,  which  became  effective  on  January  1,  1970,  the  FMCS  provides 
mediation  and  other  assistance  in  disputes  arising  from  negotiations  between 
federal  agencies  and  labor  organizations.80  Title  VII  of  the  Civil  Service  Re¬ 
form  Act  of  197861  gave  the  FMCS  statutory  authority  to  carry  out  this  func¬ 
tion,  providing  that  the  FMCS  “shall  provide  services  and  assistance  to  agen¬ 
cies  and  exclusive  representation  in  the  resolution  of  negotiation  impasses.”88 

4.  Other  Alternatives 

The  federal  government  has  used  a  number  of  innovative,  alternative 
techniques  to  resolve  or  settle  disputes  in  several  difficult  cases.  One  of  the 
best  known  examples  occurred  in  a  case  in  which  contractors  attempted  to 
recover  additional  compensation  because  the  National  Aeronautics  and  Space 
Administration  (NASA)  imposed  certain  technical  requirements  three  years 


55.  1982  Community  Rel.  Serv.  Ann.  Rep. 

56.  Id. 

57.  Labor  Management  Relations  Act  of  1947,  §§  202,  203,  61  Stat.  136,  153- 
54,  (current  version  at  29  U.S.C.  §§  172,  173(d)  (1976)). 

58.  1981  Fed.  Mediation  &  Conciliation  Serv.  Ann.  Rep.  45. 

59.  Id.  at  13. 

60.  34  Fed.  Reg.  17,605  (1969),  reprinted  in  5  U.S.C.  §  7101  app.  at  793 
(1982). 

61.  Pub.  L.  No.  95-454,  §  701,  92  Stat.  1111,  1208  (1978). 

62.  5  U.S.C.  §  7119(a)  (1982). 
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after  the  contracts  at  issue  had  been  awarded.88  Because  of  the  complexity  of 
the  issues  and  the  anticipated  length  of  discovery  and  the  hearing,  the  parties 
held  a  “mini-hearing”  to  help  resolve  the  dispute. 

In  a  mini-hearing  or  mini-trial,  both  sides  agree  to  present  their  cases  in 
summary  form  to  a  panel,  which  may  be  composed  of  senior  officials  from 
each  side  or  neutral  advisors  or  a  combination  of  the  two.  At  the  end  of  the 
mini-hearing,  the  panel  does  not  render  a  decision,  but  rather  comments  on 
the  strengths  and  weaknesses  of  each  side’s  presentation.  The  parties  are  then 
in  a  better  position  to  evaluate  both  their  own  and  the  other  side’s  case,  and 
thus  to  conclude  a  settlement.84 

Unlike  most  mini-trials,  in  the  NASA  mini-hearing  the  parties  did  not 
negotiate  a  detailed  written  agreement  specifying  the  procedures  to  be  fol¬ 
lowed.  Rather  the  parties  simply  agreed  to  exchange  written  briefs  on  techni¬ 
cal,  cost,  and  legal  issues,  and  then  to  have  top  management,  with  written 
authority  to  resolve  the  technical  issues,  come  together  to  hear  summary 
presentations  by  counsel.  During  a  one-day  mini-hearing,  the  Director  of  the 
Goddard  Space  Flight  Center,  the  NASA  Associate  Administrator  for  Track¬ 
ing  and  Data  Systems,  and  two  senior  officials  for  the  contractors  heard  two- 
and-a-half  hour  presentations  by  counsel  for  each  side.  No  witnesses  were 
called.  The  next  day  the  four  persons  that  heard  the  arguments  met  privately, 
and  a  few  days  later  an  agreement  was  signed  resolving  the  issues. 

The  NASA  mini-hearing  saved  more  than  SI  million  in  legal  fees  alone. 
A  workable,  mutually  beneficial  solution  was  developed  by  involving  top  man¬ 
agement  that  was  superior  to  any  decision  that  could  have  been  imposed  by  a 
third  party.85 

The  government  also  used  an  innovative  dispute  resolution  technique  in 
connection  with  litigation  commenced  April  1,  1976,  over  the  value  of  the 
properties  transferred  by  seven  bankrupt  railroads  to  Conrail.  While  the  gov¬ 
ernment  estimated  a  $500  million  valuation,  Penn  Central,  one  of  the  bank¬ 
rupt  railroads,  estimated  its  holding  at  more  than  $4  billion.  The  case  would 
have  involved  a  huge  expenditure  of  public  resources  in  litigating  the  value  of 
the  property.  The  parties  settled  on  November  18,  1980  for  $2.1  billion.88 

The  parties  were  able  to  achieve  this  relatively  quick  settlement  because 
they  adopted  a  “two-team”  approach,  consisting  of  a  “settlement”  team  and  a 
“litigation”  team.  Corporate  specialists,  who  were  put  on  the  “settlement” 
team,  could  more  easily  understand  the  financial  analysis  than  the  litigators. 
In  addition,  the  “settlement”  team  was  better  able  to  maintain  the  privacy 


63.  Johnson,  Massi  &  Oliver,  Minitrial  Successfully  Resolves  NASA-TRW  Dis¬ 
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needed  for  disclosure  of  confidential  settlement  information.67 

II.  Alternative  Dispute  Resolution  Processes:  Possibilities  for  the 

Federal  Government 

Virtually  everyone  agrees  that  alternative  dispute  resolution  processes  can 
offer  a  more  speedy  and  cost-effective  means  of  resolving  disputes  than  tradi¬ 
tional  adversarial  processes  in  some  circumstances.  While  those  in  both  the 
private  sector  and  government  find  alternative  means  of  dispute  resolution  at¬ 
tractive  in  theory,  they  have  been  less  willing  to  adopt  these  techniques  in 
practice  in  disputes  where  the  government  is  a  party. 

Government  resistance  to  alternative  mechanisms  for  dispute  resolution 
stems  from  a  number  of  different  sources.  One  of  the  most  important  causes  of 
this  resistance  is  the  fact  that  government  lawyers  have  traditionally  been  un¬ 
concerned  with  the  cost  of  defending  and  prosecuting  disputes  in  court  and  in 
administrative  proceedings.  Perhaps  because  these  costs,  though  immense  in 
absolute  terms,  are  such  a  relatively  small  part  of  the  national  government’s 
budget,  the  public  has  not  pushed  for  cost-effective  dispute  resolution  by  the 
government. 

Those  who  manage  the  government’s  litigation  may  also  be  reluctant  to 
use  informal  dispute  resolution  processes  because  of  a  fear  that  they  will  be 
criticized.  For  certain  issues,  such  as  public  health  and  safety,  the  perception 
remains  with  some  that  private,  informal  hearings  are  inadequate,  and  that 
public  officials  who  allow  such  hearings  may  be  abusing  their  power. 

Finally,  and  on  the  more  technical  level,  government  lawyers  sometimes 
are  reluctant  to  use  alternative  means  of  dispute  resolution  because  it  is  not 
clear  whether  Congress  has  authorized  such  means.  Where  Congress  has,  it 
still  may  be  unclear  who  in  the  agency  has  power  to  approve  their  use  or  how 
an  agency  pays  for  the  nonjudicial  forum. 

The  government  is  in  no  sense  solely  to  blame  for  its  minimal  use  of  alter¬ 
native  means  of  dispute  resolution.  The  private  sector  also  has  resisted.  Al¬ 
though  private  parties  are  willing  to  accept  as  final  and  binding  decisions  of 
nonjudicial  officials  in  private  disputes,  the  private  sector  has  been  considera¬ 
bly  less  inclined  to  accept  finality  in  disputes  with  the  government.  Private 
parties  have  long  believed  that  justice  cannot  be  insured  in  adversarial  pro¬ 
ceedings  with  the  government  unless  they  have  available  an  endless  adminis¬ 
trative  and  judicial  review  process.  As  a  result,  our  administrative  tribunals, 
which  could  serve  as  effective  alternatives  to  court  litigation,  have  become 
places  to  build  a  record  to  later  bring  to  court. 

One  final  constraint  on  the  use  of  alternative  dispute  resolution  techniques 
is  that  they  require  lawyers  both  inside  and  outside  government  to  accept  new 
attitudes  and  learn  new  skills.  Litigators,  by  long  training  and  perhaps  by  tem- 


67.  Id. 


176 


22  JOURNAL  OF  DISPUTE  RESOLUTION  [Vol.  1984 

perament,  will  typically  defend  tenaciously  all  points  of  their  client’s  position, 
put  forth  every  claim  and  every  argument  that  can  be  made  on  their  client’s 
behalf,  and  seek  every  possible  procedural  advantage.  These  skills  have  a  place 
in  full-scale  litigation,  but  they  are  the  type  of  skills  that  tend  to  create  con¬ 
flict  rather  than  resolve  it.  In  order  for  alternative  means  of  dispute  resolution 
to  become  most  useful,  lawyers  must  be  willing  to  relinquish  secondary  claims 
and  arguments  to  achieve  their  client’s  objective.  They  must  be  willing  to  dis¬ 
cuss  issues  in  a  spirit  of  candor,  and  forego  minor  tactical  advantages  to 
achieve  a  workable  consensus.  Fortunately,  attorneys  seem  to  be  quickly 
adopting  these  new  attitudes  as  they  face  increasing  pressures  from  clients  to 
render  legal  services  in  a  more  cost-effective  manner. 

To  encourage  more  effective  use  of  alternative  means  of  dispute  resolu¬ 
tion,  a  number  of  steps  might  be  taken.  One  way  to  more  quickly  implement 
alternatives  to  court  litigation  in  government  is  to  make  our  administrative 
process  more  effective.  Administrative  Law  Judges  often  have  unique  expertise 
in  their  area,  and  the  informality  of  the  administrative  process  can  result  in 
more  speedy  and  effective  resolution  of  disputes  at  times,  but  to  improve  the 
effectiveness  of  the  administrative  process,  we  must  be  willing  to  do  such 
things  as  limit  and,  in  some  cases,  eliminate  judicial  review. 

The  government  could  also  develop  a  mechanism  to  give  its  lawyers  a 
greater  incentive  to  resolve  disputes  in  a  cost-effective  manner.  The  federal 
government  is  only  now  beginning  to  monitor  its  lawyers  to  ensure  that  the 
costs  of  their  efforts  do  not  exceed  the  benefits,  and  to  ensure  that  they  are  not 
wasting  government  money  and  resources.  This  type  of  review  process  is  essen¬ 
tial  to  increase  the  use  by  government  of  alternative  dispute  resolution 
mechanisms. 

Another  important  step  would  be  to  develop  a  highly  effective  clearing¬ 
house  to  collect,  process,  and  disseminate  information  on  the  use  of  alternative 
means  of  dispute  resolution  in  government  cases.  The  clearinghouse  could  en¬ 
able  government  attorneys  to  stay  up-to-date  on  successful  and  innovative  al¬ 
ternative  dispute  resolution  mechanisms  that  have  been  applied  by  their  col¬ 
leagues,  and  could  provide  lawyers  with  information  regarding  the  most 
effective  dispute  resolution  devices  for  various  types  of  controversies.  It  also 
could  make  known  which  theoretically  promising  techniques  have  proven  un¬ 
productive  in  practice.  The  Department  of  Justice  has  recently  set  up  such  a 
clearinghouse,  and  plans  to  implement  a  training  program  for  line  attorneys  on 
the  use  of  alternative  techniques.  The  Department  also  intends  to  work  with 
its  client  agencies  to  help  them  develop  their  own  training  programs  on  alter¬ 
native  means  of  dispute  resolution  so  that  the  clients  will  be  aware  of  these 

options.  N 

Finally,  legislation  must  be  enacted  and  new  rules  must  be  promulgated  if 
alternative  means  of  dispute  resolution  are  to  become  more  prevalent.  Legisla¬ 
tion  to  facilitate  the  formation  of  negotiating  commissions  would  allow  for  a 
comprehensive  evaluation  of  the  effectiveness  of  negotiated  rulemaking.  In  ad¬ 
dition,  legislation  must  be  considered  that  would  more  clearly  give  agencies 
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authority  to  use  alternative  techniques.  In  turn,  agencies  must  promulgate  reg¬ 
ulations  to  give  Administrative  Law  Judges  and  other  government  officials  ap¬ 
propriate  discretion  to  request  that  parties  use  alternative  means  of  dispute 
resolution. 

Our  constant  resort  to  “trial  by  battle”  to  resolve  both  traditional  litiga¬ 
tion  and  regulatory  conflicts  has  had  a  number  of  adverse  consequences.  Ex¬ 
cessive  court  litigation  has  not  only  wasted  government  money,  but  has  also 
resulted  in  unnecessary  antagonism  between  the  public  authorities  and  the 
public  itself.  Regulatory  conflicts  between  the  government  and  private  parties 
have  led  to  ineffective  regulations  and  to  even  more  complex,  time-consuming 
litigation  in  our  courts.  Less  adversarial  methods  must  be  found  and  imple¬ 
mented  to  avoid  needless  waste  of  scarce  resources. 

Lord  Bacon  once  observed: 

[He]  that  will  not  apply  new  remedies  must  expect  new  evils;  for  time  is  the 
greatest  innovator;  and  if  time  of  course  alters  things  to  the  worse,  and  wis¬ 
dom  and  counsel  shall  not  alter  them  to  the  better,  what  shall  be  the  end?** 

It  is  clearly  time  for  us  to  use  “wisdom  and  counsel”  to  consider  reforming  our 
system  of  resolving  disputes  and  to  be  unafraid  to  apply  “new  remedies”  to 
achieve  these  reforms. 


68.  The  Essays  of  Francis  Bacon  109  (M.  Scott  ed.  1908). 
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Arbitration  vs.  mediation- 
explaining  the  differences 


by  John  W.  Cooley 


This  article  is  adapted  from  a  \ersion  that  appeared 
in  the  Chicago  Bar  Record  (January-February. 
1985). 

1.  Robins.  A  Guide  for  Labor  Mediators  6 
(Honolulu:  University  Press  ol  Hawaii,  1976). 

2.  Id. 

3.  Elkouri  and  Elkoun,  How  Arbitration 
Works  24  (Washington.  DC.:  BN  A.  3rd  ed.  1973) 

4.  Id.  at  25 


An  amazing  number  of  lawyers 
and  business  professionals  are 
unaware  of  the  differences  be¬ 
tween  arbitration  and  media¬ 
tion.  Their  confusion  is  excusable. 

In  the  early  development  of  the  Eng¬ 
lish  language,  the  two  words  were  used 


interchangeably.  The  Oxford  English 
Dictionary  provides  as  one  historical 
definition  of  arbitration:  "to  act  as  for¬ 
mal  arbitrator  or  umpire,  to  mediate  (in 
a  dispute  between  contending  parties).” 
The  Statutes  of  Edward  III  (1606)  refer¬ 
ring  to  what  today  obviously  would  be 
called  a  commercial  arbitration  panel, 
provided:  "And  two  Englishmen,  two  of 
Lombardie  and  two  ol  Almaigne  shall 
(be)  chosen  to  be  mediators  of  questions 
between  sellers  and  buyers."* 1 

Modern  labor  relations  statutes  tend 
to  perpetuate  this  confusion.  As  one 
commentator  has  observed: 

Some  statutes,  referring  to  a  process  as  "me¬ 
diation”  describe  formal  hearings,  with  wit¬ 
nesses  testifying  under  oath  and  transcripts 
made,  require  reports  and  recommenda¬ 
tions  for  settlement  to  be  made  by  the  neu¬ 
tral  within  fixed  periods,  and  either  state  or 
imply  the  finality  of  the  "mediator’s  recom¬ 
mendations."  In  one  statute  the  neutral 
third  parties  are  called,  interchangeably, 
mediators,  arbitrators  and  impasse  panels.1 3 4 

The  Federal  Mediation  and  Concilia¬ 
tion  Service  (note  the  absence  of  "arbi¬ 
tration"  in  its  title)  performs  a  basic 
arbitration  function  by  maintaining  a 
roster  from  which  the  Service  can  nomi¬ 
nate  arbitrators  to  the  parties  and  sug¬ 
gest  “certain  procedures  and  guides  that 
[the  Service  believes]  will  enhance  the 
acceptability  of  arbitration."5 

The  National  Mediation  Board  (em¬ 
phasis  added)  performs  important  func¬ 
tions  in  the  promotion  of  arbitration 
and  the  selection  of  arbitrators  for  the 
railroad  and  airline  industries.1 

Libraries  also  assist  in  perpetuating 
the  arbitration/mediation  definitional 
charade.  Search  under  “mediation"  and 
you  will  invariably  be  referred  to  "arbi¬ 
tration."  In  the  midst  of  this  confusion — 
even  among  congressional  draftsmen — 
it  is  lime  to  explain  the  differences 
between  the  processes. 

The  most  basic  difference  between  the 
two  is  that  arbitration  involves  a  deci¬ 
sion  by  an  intervening  third  parly  or 
"neutral;"  mediation  does  not. 

Another  way  to  distinguish  the  two  is 
by  describing  the  processes  in  terms  of  the 
neutral's  mental  functions.  In  arbitration, 
the  neutral  employs  mostly  "left  brain"  or 
"rational”  mental  processes — analytical, 
mathematical,  logical,  technical,  adminis¬ 
trative;  in  mediation,  the  neutral  employs 
mostly  "right  brain”  or  "creative"  mental 
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processes — conceptual,  intuitive,  artistic, 
holistic,  symbolic,  emotional. 

The  arbitrator  deals  largely  with  the 
objective;  the  mediator,  the  subjective. 
The  arbitrator  is  generally  a  passive 
functionary  who  determines  right  or 
wrong;  the  mediator  is  generally  an 
active  functionary  who  attempts  to  move 
the  parties  to  reconciliation  and  agree¬ 
ment.  regardless  of  who  or  what  is  right 
or  wrong. 

Because  the  role  of  the  mediator  in¬ 
volves  instinctive  reactions,  intuition, 
keen  interpersonal  skills,  the  ability  to 
perceive  subtle  psychological  and  be¬ 
havioral  indicators,  in  addition  to  logic 
and  rational  thinking,  it  is  much  more 
difficult  than  the  arbitrator's  role  to  per¬ 
form  effectively.5  It  is  fair  to  say  that 
while  most  mediators  can  effectively  per¬ 
form  the  arbitrator’s  function,  the  con¬ 
verse  is  not  necessarily  true. 

Besides  these  differences  the  two  pro¬ 
cesses  are  generally  employed  to  resolve 
two  different  types  of  disputes.  Media¬ 
tion  is  used  where  there  is  a  reasonable 
likelihood  that  the  parties  will  be  able  to 
reach  an  agreement  with  the  assistance 
of  a  neutral.  Usually,  mediation  is  used 
when  parties  will  have  an  ongoing  rela¬ 
tionship  after  resolution  of  the  conflict. 
Arbitration,  on  the  other  hand,  is  gener¬ 
ally  appropriate  for  use  when  two  condi¬ 
tions  exist:  there  is  no  reasonable  likeli¬ 
hood  of  a  negotiated  settlement;  and 
there  will  not  be  a  continuing  relation¬ 
ship  after  resolution.6 7 

If  the  two  processes  are  to  be  used  in 
sequence,  mediation  occurs  first,  and  if 
unsuccessful,  resort  is  made  to  arbitra¬ 
tion.1  Viewed  in  terms  of  the  judicial 
process,  arbitration  is  comparable  to  a 
trial  and  mediation  is  akin  to  a  judicial 
settlement  conference.  They  are  as  dif¬ 
ferent  as  night  and  day.8 *  The  differences 
can  best  be  understood  by  discussing 
them  in  terms  of  the  processes  of  arbitra¬ 
tion  and  mediation. 

The  arbitration  process 

Arbitration  has  had  a  long  history  in  this 
country,  going  back  to  procedures  car¬ 
ried  over  into  the  Colonies  from  mercan¬ 
tile  England.  George  Washington  pul  an 
arbitration  clause  in  his  last  will  and 
testament  to  resolve  disputes  among  his 
heirs.  Abraham  Lincoln  urged  lawyers 
to  keep  their  clients  out  of  courl  and 
himself  arbitraled  a  boundary  dispute 


between  two  farmers.  Today,  arbitration 
is  being  used  more  broadly  for  dispute 
settlement  both  in  labor-management 
relations  and  in  commerical  transactions. 

Aside  from  its  well-known  use  in  resolv¬ 
ing  labor  disputes,  arbitration  is  now 
becoming  widely  used  to  settle  inter¬ 
company  disputes  in  various  industries, 
including  textile,  construction,  life  and 
casualty  insurance,  canning,  livestock,  air 
transport,  grain  and  feed  and  securities.5 

Simply  defined,  arbitration  is  a  process 
in  which  a  dispute  is  submitted  to  a  third 
party  or  neutral  (or  sometimes  a  panel  of 
three  arbitrators)  to  hear  arguments,  re¬ 
view  evidence  and  render  a  decision.10 
Court-annexed  arbitration,  a  relatively 
new  development,  is  a  process  in  which 
judges  refer  civil  suits  to  arbitrators  to 
render  prompt,  non-binding  decisions.  If 
a  particular  decision  is  not  accepted  by  a 
losing  party,  a  trial  de  novo  may  be  held 
in  the  court  system.  However,  adverse 
decisions  sometimes  lead  to  further  nego¬ 
tiation  and  pre-trial  settlement,11 

The  arbitration  process,  court-annexed 
or  otherwise,  normally  consists  of  six 
stages:  initiation,  preparation,  prehear¬ 
ing  conferences,  hearing,  decisionmak¬ 
ing,  and  award. 

Initiation.  The  initiation  stage  of  arbi¬ 
tration  consists  of  two  sub-stages:  initi¬ 
ating  the  proceeding,  and  selecting  the 
arbitrator.  An  arbitration  proceeding 
may  be  initiated  either  by:  submission; 
"demand  "or  "notice;”  or,  in  the  case  of  a 


5.  As  one  American  professional  mediator  pul 
it,  the  mediator  'has  no  science  of  navigation,  no 
fund  inherited  from  the  experience  of  others.  He  isa 
solitary  artist  recognizing,  at  most,  a  fesv  guiding 
stars  and  depending  mainly  on  his  personal  power 
of  divination."  Meyer,  Function  oj  the  Mediator  in 
Collective  Bargaining .  13  Ivor's  &  Lab.  Rel.  Rev, 
159(1960). 

6.  In  labor  relations  arbitrations,  of  course,  con¬ 
dition  (2i  is  normally  not  present.  Labor  disputes 
are  generally  divided  into  two  categories:  rights 
disputes  and  interest  disputes.  Disputes  as  to 

"rights"  involve  the  interpretation  or  application 
of  existing  laws,  agreements  or  customary  prac¬ 
tices,  disputes  as  to  "interests"  involve  controver¬ 
sies  over  the  formation  of  collective  agreements  or 
efforts  to  secure  them  where  no  such  agreement  is 
yet  in  existence.  Elkouri  and  Llkouri,  supra  n.  3.  at 
■it. 

7.  Because  of  ethical  considerations,  ihearbilra 
lor  and  mediator  normally  are  different  persons  It 
should  also  lie  noted  that  mediation  is  fret|uenlly 
effective  when  it  is  attempted,  with  the  concurrent  e 
of  the  parties,  during  the  toutse  of  an  arbitration 
with  a  neutral  other  than  the  arbitrator  serving  as 
the  mediator.  Often  the  unfolding  of  the  opponent  's 
evidence  during  the  toutse  of  arbtttation  leads  to  a 
better  appreciation  of  the  merits  of  their  respective 
positions  and  hence  an  atmosphere  conducive  to 
settlement  discussions. 

8.  f  he  stark  distinction  between  mediation  and 

arbitration  was  well  made  by  a  professional  media¬ 

tor  who  became  chairman  of  the  New  York  State 


court-annexed  proceeding,  court  rule  or 
court  order. 

A  submission  must  be  signed  by  both 
parties  and  is  used  where  there  is  no  pre¬ 
vious  agreement  to  arbitrate.  It  often 
names  the  arbitrator  (or  method  of  ap¬ 
pointment),  contains  considerable  detail 
regarding  the  arbitrator's  authority,  the 
procedure  to  be  used  at  the  hearing, 
statement  of  the  matter  in  dispute,  the 
amount  of  money  in  controversy,  the 
remedy  sought  and  other  matters. 

On  the  other  hand,  where  the  descrip¬ 
tion  of  a  dispute  is  contained  in  an 
agreement  and  the  parties  have  agreed  in 
advance  to  arbitrate  it,  arbitration  may 
be  initiated  unilaterally  by  one  party 
serving  upon  the  other  a  written  “de¬ 
mand"  or  "notice"  to  arbitrate. 

However,  even  where  an  agreement 
contains  a  “demand”  or  "notice”  arbi¬ 
tration  clause,  parties  sometimes  choose 
also  to  execute  a  submission  after  the 
dispute  has  materialized.  In  the  court- 
annexed  situation,  a  lawsuit  is  manda- 
torily  referred  to  an  arbitration  track  and 
the  parties  must  select  an  arbitrator  from 
a  court-maintained  roster  or  otherwise 
by  mutual  agreement.12 

Several  types  of  tribunals  and  methods 
of  selecting  their  membership  are  avail¬ 
able  to  parties  who  wish  to  arbitrate. 
Parties  may  choose  between  the  use  of  a 
"temporary”  or  "permanent”  arbitrator. 
They  can  also  choose  to  have  single  or 
multiple  arbitrators.  Since  success  of  the 


Mediation  Board  "Mediation  and  arbitration... 
have  conceptually  nothing  in  common  The  one 
(mediation]  involves  helping  people  to  decide  for 
themselves,  the  other  involves  helping  people  by 
deciding  for  them.  Meyer,  supra  n.  5,  at  164.  as 
quoted  in  Gulliver.  Disputes  and  Negotiations,  a 
Cross-cultural  Perspective.  210  (New  York:  Aca¬ 
demic  Press,  1979) 

9.  Cooley.  Arbitration  as  an  Alternative  to  Fed¬ 
eral  Litigation  in  the  Seventh  Circuit.  Report  or 
thf  Subcommittee  on  Ai  ternatives  to  the  Pres¬ 
ent  Federal  Court  System,  Seventh  Circuit  Ad 
Hoc  Committee  to  Study  the  High  Oust  of  Lit¬ 
igation.  2  (July  13,  1978) 

10.  Paths  to  Justice:  Major  Public  Policy  Issues 
of  Dispute  Resolution.  Report  of  the  Ad  Hoc 
Panel  on  Dispute  Resolution  and  Public  Policy. 
Appendix  2  (Washington.  D.C.:  National  Institute 
for  Dispute  Resolution.  October.  1983) 

11  Id  See  also  Evaluation  of  Court  Annexed 
Arbitration  in  Three  Federal  District  Courts 
(Wavhingion.  D.C.:  Federal  Judicial  Center.  1981). 

12  Cooley,  supra  n  9.  at  4.  Elkouri  and  Elkouri. 
supra  n  3.  at  183-86.  Domke  on  Comment  ial  Arbi¬ 
tration.  §§l  4:00-1 4  Mi  Rev  Ed  1981).  Arbitrators,  if 
chosen  from  a  list  maintained  by  an  arbitration 
organization  oi  court-maintained  rosier,  are  nor- 
rnally  compensated  at  the  daily  rate  fixed  by  the 
organization  or  the  court.  Arbitrators  selec  ted  inde¬ 
pendently  by  the  parties  are  compensated  at  the 
daily  or  hourly  rate  at  which  they  mutually  agtee. 
In  such  cases,  the  parties  equally  share  the  expense 
of  the  arbitrator's  services 
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arbitration  process  often  hinges  on  the 
expertise  of  the  tribunal,  parties  gener¬ 
ally  select  a  tribunal  whose  members 
possess  impartiality,  integrity,  ability  and 
experience  in  the  field  in  which  the  dis¬ 
pute  arises.  Legal  training  is  often  help¬ 
ful  but  not  indispensable. 

Information  concerning  the  qualifica¬ 
tions  of  some  of  the  more  active  arbitra¬ 
tors  is  contained  in  the  Directory  of  Arbi¬ 
trators,  prepared  by  the  Bureau  of 
National  Affairs,  Inc.,  and  in  Who’s 
Who  (of  arbitrators)  published  by  Pren¬ 
tice-Hall,  Inc.  Also,  the  Federal  Media¬ 
tion  and  Conciliation  Service  (FMCS), 
the  National  Mediation  Board  (NMB) 
and  the  American  Arbitration  Associa¬ 
tion  (AAA)  provide  biographical  data  on 
arbitrators.15 

Preparation.  The  parties  must  thor¬ 
oughly  prepare  cases  for  arbitration. 
Obviously,  a  party  must  fully  under¬ 
stand  its  own  case  to  communicate  effec¬ 
tively  to  the  arbitrator.  Depsending  on  the 
nature  of  the  case,  prehearing  discovery 
may  be  necessary  and  its  permissible 
extent  is  usually  determined  by  the  arbi¬ 
trator.  The  advantages  of  simplicity  and 
utility  of  the  arbitration  mode  normally 
weigh  against  extensive  discovery.  Dur¬ 
ing  this  stage,  the  parties  also  enter  into 
fact  stipulations  where  possible.1' 

Ordinarily,  most  or  all  of  the  arbitra¬ 
tor’s  knowledge  and  understanding  of  a 
case  is  based  up>on  evidence  and  argu¬ 
ments  presented  at  the  arbitration  hear¬ 
ing.  However,  the  arbitrator  does  have 
some  "preparation”  functions.  Generally, 
where  no  tribunal  administrator  (such  as 
AAA)  is  involved,  the  arbitrator,  after 
accepting  the  office,  designates  the  time 
and  place  of  the  hearing,  by  mutual  agree¬ 
ment  of  the  parties  if  possible.  The  arbitra¬ 
tor  also  signs  an  oath,  if  required  in  the 
particular  jurisdiction,  and  determines 
whether  the  parties  will  have  representa¬ 
tion,  legal  or  otherwise,  at  the  hearing.15 

Prehearing  conferences.  Depending  on 
the  complexity  of  the  matter  involved, 
the  arbitrator  may  wish  to  schedule  a 
prehearing  conference,  which  is  nor¬ 
mally  administrative  in  nature.16  Brief- 

13.  Elkouri  and  Elkouri,  supra  n.  3,  at  24-25. 

14.  Elkouri  and  Elkouri.  supra  n.  3,  at  197;  (for 
preparation  checklist  see  pp.  198-99);  Domke,  supra 
n.  12.  §§24:01  and  27:01. 

15.  Id. 

16.  Some  of  the  matters  which  might  be  discussed 
at  a  prehearing  conference  are.  whether  discovery  is 
needed  and,  if  so.  scheduling  of  same;  motions  that 
need  to  be  filed  and  briefed  or  orally  argued;  and  the 


Arbitration  is 
a  process 
in  which  a 
dispute  is 
submitted  to 
a  third  party 
to  render 
a  decision. 


ing  schedules,  if  necessary,  are  set  on 
motions  attacking  the  validity  of  claims 
or  of  the  proceeding.  But  generally,  brief¬ 
ing  is  minimized  to  preserve  the  effi¬ 
ciency  of  the  process.  Discussion  of  the 
underlying  merits  of  claims  or  defenses 
of  the  parties  are  avoided  during  a  pre- 
hearing  conference.  Ex  parte  conferen¬ 
ces  between  the  arbitrator  and  a  party  are 
not  permitted.17 

The  hearing.  Parties  may  waive  oral 
hearing  and  have  the  controversy  deter¬ 
mined  on  the  basis  of  documents  only. 
However,  an  evidentiary-typre  hearing  in 
the  presence  of  the  arbitrator  is  deemed 
imperative  in  virtually  all  cases.  Since  ar- 
bi  tration  is  a  private  proceeding,  the  hear¬ 
ing  is  not  open  to  the  public  as  a  rule  but 
all  persons  having  a  direct  interest  in  the 
case  are  ordinarily  entitled  to  attend. 

A  formal  written  record  of  the  hearing 
is  not  always  necessary;  use  of  a  reporter 
is  the  exception  rather  than  the  general 

setting  of  firm  oral  argument  and  hearing  dates. 

17  Cooley,  supra  n .  9,  at  4-5;  Elkouri  and  Elkoun , 
supra  n.  3.  at  186-90 

18.  Cooley,  supra  n.  9.  at  5. 

19.  Elkouri  and  Elkoun,  supra  n.  3,  at  224-25. 

20.  Cooley,  supra  n.  9.  at  5;  Elkouri  and  Elkouri, 
supra  n.  3.  at  223-28. 

21.  Elkoun  and  Elkouri,  supra  n.  3,  at  225. 

22.  Cooley,  supra  n.  9,  at  6. 


practice.  A  party  requiring  an  interpre¬ 
ter  has  the  duty  to  arrange  for  one.  Wit¬ 
nesses  testifying  at  the  hearing  may  also 
be  required  to  take  an  oath  if  required  by 
law,  if  ordered  by  the  arbitrator,  or  on 
demand  of  any  pjarty.1* 

Opening  statements  are  made  orally  by 
each  party  in  a  brief,  generalized  format. 
They  are  designed  to  acquaint  the  arbi  tra- 
tor  with  each  prarty's  view  of  what  the 
dispute  is  about  and  what  the  party  ex¬ 
pects  to  prove  by  the  evidence.  Sometimes 
an  arbitrator  requests  each  party  to  pro¬ 
vide  a  short  written  opiening  statement 
and  issue  statement  prior  to  the  hearing. 
Occasionally,  a  respondent  opts  for  mak¬ 
ing  an  opiening  statement  immediately 
prior  to  presenting  initial  evidence.19 

There  is  no  set  order  by  which  parties 
present  their  cases  in  arbitration,  al¬ 
though  in  practice  the  complaining  party 
normally  presents  evidence  first.  The  par¬ 
ties  may  offer  any  evidence  they  choose, 
including  personal  testimony  and  affi¬ 
davits  of  witnesses.  They  may  be  required 
to  produce  additional  evidence  the  arbi¬ 
trator  deems  necessary  to  determine  the 
dispute.  The  arbitrator,  when  authorized 
by  law,  may  subpoena  witnesses  or  doc¬ 
uments  upon  his  or  her  own  initiative  or 
by  request  of  a  party.  The  arbitrator  also 
decides  the  relevancy  and  materiality  of 
all  evidence  offered.  Conformity  to  legal 
rules  of  evidence  is  unnecessary.  The 
arbitrator  has  a  right  to  make  a  physical 
inspection  of  premises.20 

The  parties  make  closing  arguments, 
usually  limited  in  duration.  Occasion¬ 
ally,  the  arbitrator  requests  piost  hearing 
briefs.  When  this  occurs,  the  parties  usu¬ 
ally  waive  oral  closing  arguments.21 

Decisionmaking.  When  the  issues  are 
not  complex,  an  arbitrator  may  render 
an  immediate  decision.  However,  when 
the  evidence  presented  is  voluminous 
and/or  time  is  needed  for  the  members  of 
an  arbitration  panel  to  confer,  it  might 
require  several  weeks  to  make  a  decision. 

The  award  is  the  arbitrator's  decision. 
It  may  be  given  orally  but  is  normally 
written  and  signed  by  the  arbitrator(s). 
Awards  are  normally  short,  definite,  cer¬ 
tain  and  final  as  to  all  matters  under  sub¬ 
mission.  Occasionally,  they  are  accom¬ 
panied  by  a  short  well-reasoned  opinion. 
The  award  is  usually  issued  no  later  than 
30  days  from  the  closing  date  of  the  hear¬ 
ing.  When  a  party  fails  to  appiear,  a 
default  award  may  be  entered.22  Depend- 
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ingon  the  nature  of  the  award  (i.e.,  bind¬ 
ing),  itmay  be  judicially  enforceable  and, 
to  some  extent,  reviewable.  The  losing 
party  in  a  court-annexed  arbitration  is 
entitled  to  trial  de  novo  in  court. 

The  mediation  process 

Mediation  is  a  process  in  which  an  impar¬ 
tial  intervenor  assists  the  disputants  to 
reach  a  voluntary  settlement  of  their  dif¬ 
ferences  through  an  agreement  that  de¬ 
fines  their  future  behavior.25  The  process 
generally  consists  of  eight  stages:  initia¬ 
tion,  preparation,  introduction,  problem 
statement,  problem  clarification,  genera¬ 
tion  and  evaluation  of  alternatives,  selec¬ 
tion  of  altemative(s),  and  agreement.2' 

Initiation.  The  mediation  process  may 
be  initiated  in  two  principal  ways:  par¬ 
ties  submit  the  matter  to  a  public  or  pri¬ 
vate  dispute  resolution  organization  or  to 
a  private  neutral;  or  the  dispute  is  re¬ 
ferred  to  mediation  by  court  order  or  rule 
in  a  court-annexed  mediation  program. 

In  the  first  instance,  counsel  for  one  of 
the  parties  or,  if  unrepresented,  the  party 
may  contact  the  neutral  organization  or 
individual  and  the  neutral  will  contact 
the  opposing  counsel  or  party  (as  the 
case  may  be)  to  see  if  there  is  interest  in 
attempting  to  mediate  the  dispute. 

Preparation.  As  in  arbitration,  it  is  of 
paramount  importance  that  the  parties 
to  a  dispute  in  mediation  be  as  well 
informed  as  possible  on  the  background 
of  the  dispute,  the  claims  or  defenses  and 
the  remedies  they  seek.  The  parties 
should  seek  legal  advice  if  necessary,  and 
although  a  party’s  lawyer  might  attend  a 
typical  nonjudic  tal  mediation,  he  or  she 
normallydoes  not  lake  an  adversary  role 
but  is  rather  available  to  render  legal 
advice  as  needed. 

The  mediator  should  also  be  well- 
informed  about  the  parties  and  the  fea¬ 
tures  of  their  dispute  and  know  some¬ 
thing  about: 

•  the  balance  of  power; 

•  the  primary  sources  of  pressure  ex¬ 
erted  on  the  parties; 

•  the  pressures  motivating  them 
toward  agreement  as  well  as  pressures 
blocking  agreement; 

•  the  economics  of  the  industry  or  par¬ 
ticular  company  involved; 

•  political  and  personal  conflicts 
within  and  between  the  parties; 

•  the  extent  of  the  settlement  author¬ 
ity  of  each  of  the  parties. 


In  mediation, 
an  impartial 
intervenor 
helps  the 
parties  reach 
a  voluntary 
settlement. 


The  mediator  sets  the  date,  time  and 


place  for  the  hearing  at  everyone's  con¬ 
venience.25 

Introduction.  In  the  mediation  pro¬ 
cess,  the  introductory  stage  may  be  the 
most  important.28  It  is  in  that  phase,  par¬ 
ticularly  the  first  joint  session,  that  the 
mediator  establishes  his  or  her  accepta¬ 
bility,  integrity,  credibility  and  neutral¬ 
ity.  The  mediator  usually  has  several 
objectives  to  achieve  initially.  They  are: 
establish  control  of  the  process;  deter¬ 
mine  issues  and  positions  of  the  parties; 
get  the  agreement-forging  process 
started;  and  encourage  continuation  of 
direct  negotiations.27 

Unlike  a  judge  in  a  settlement  confer¬ 
ence  or  an  arbitrator  who  wields  the 


23.  Sakm,  Mediation  — The  Concept  and  thr  Pro¬ 
cess,  in  Instructors  Manual  for  T eachinc  Criti¬ 
cal  Issues)  198-1.  unpublished).  See  generally  Sim- 
kin.  Mediation  and  the  Dynamics  of  Collective 
Bargaining 25(BNA.  1971).  Court-annexed  media- 
lion  is  a  process  in  svhich  judges  refer  civil  rases  loa 
neutral  (mediator  or  masler)  for  seulemeni  pur¬ 
poses.  It  also  includes  in-couri  programs  in  which 
judges  perform  the  seulemeni  function  full-time. 

24.  See  generally  Ray.  The  Alternative  Dispute 
Resolution  Movement,  8  Peace  and  Change  117 
(Summer  1982)  The  process  of  mediation  and  the 
roles  and  strategies  of  mediators  have  been  gener¬ 
ally  neglected  in  studies  of  negotiation.  As  one 
author  remarked.  "Mediation  still  remains  a  poorly 
understood  process."  Gulliver,  supra  n.  8. 

25.  Meagher,  "Mediation  Procedures  and  Tech¬ 
niques."  18-19  (unpublished  paper  on  file  in  the 
Officeol  the  General  Counsel,  FMCfs,  Washington, 
D  C  ).  Mr.  Meagher  is  a  former  commissioner  of 
FMCS. 

26  The  success  of  the  introductory  stage  is  di¬ 
rectly  related  to  two  critical  factors:  (I )  theapptoprl- 
ate  timing  of  the  mediator’s  intervention,  and  (2) 


clout  of  a  decision,  a  mediator  does  not, 
by  virtue  of  position,  ordinarily  com¬ 
mand  the  parties’  immediate  trust  and 
respect;  the  mediator  earns  them  through 
a  carefully  orchestrated  and  delicately 
executed  ritual  of  rapport-building. 
Every  competent  mediator  has  a  per¬ 
sonal  style.  The  content  of  the  media¬ 
tor's  opening  remarks  is  generally  cru¬ 
cial  to  establishing  rapport  with  the 
parties  and  the  respectability  of  the 
mediator  and  the  process. 

Opening  remarks  focus  on:  identify¬ 
ing  the  mediator  and  the  parties;  explain¬ 
ing  the  procedures  to  be  followed  (in¬ 
cluding  caucusing),28  describing  the 
mediation  function  (if  appropriate)  and 
emphasizing  the  continued  decisionmak¬ 
ing  responsibility  of  the  parties;  and 
reinforcing  the  confidentiality  and  integ¬ 
rity  of  the  process.29  When  appropriate, 
the  mediator  might  invoke  the  commun¬ 
ity  and  public  interest  in  having  the  dis¬ 
pute  resolved  quickly  and  emphasize  the 
interests  of  the  constituents  in  the  suc¬ 
cessful  conclusion  of  the  negotiations.50 

Finally,  the  mediator  must  assess  the 
parties'  competence  to  participate  in  the 
process.  If  either  party  has  severe  emo¬ 
tional,  drinking,  drug,  or  health  prob¬ 
lems,  the  mediator  may  postpone  the 
proceeding.  If  the  parties  are  extremely 
hostile  and  verbally  abusive,  the  media¬ 
tor  must  endeavor  to  calm  them,  by  pre¬ 
liminary  caucusing  if  necessary." 

Problem  statement.  There  are  essen¬ 
tially  two  ways  to  open  a  discussion  of 
the  dispute  by  the  parties:  Both  parties 
give  their  positions  and  discuss  each  is¬ 
sue  as  it  is  raised;  or  all  the  issues  are  first 
briefly  identified,  with  detailed  exposi¬ 
tion  of  positions  reserved  until  all  the 

the  opportunity  lor  mediator  preparation.  A  media¬ 
tor’s  sense  of  liming  is  the  ability  to  judge  ihe  psy- 
thological  readiness  of  an  individual  or  group  to 
respond  in  the  desired  way  to  a  particular  idea, 
suggestion  or  proposal.  Meagher,  supra  n.  25,  at  5. 
see  also  Maggiolo.  Techniques  of  Mediation  in 
Labor  Disputes  62  (Dobbs  Ferry.  NY:  Oceana  Pub¬ 
lications,  1971).  The  kinds  of  preparatory  informa¬ 
tion  needed  by  the  mediator  are  discussed  in  ihe  text 
supra.  In  many  instances,  such  information  is  not 
available  prior  to  intervention  and  thus  It  must  be 
delicately  elicited  by  the  mediator  during  the  intro¬ 
ductory  stage. 

27.  Meagher,  supra  n.  25.  at  26-27.  Wall.  Media¬ 
tion,  An  Analysis,  Review  and  Proposed  Research, 
25  J  Conflict  Res.  157,  161  (1981). 

28,  Caucusing  is  an  ex  parte  conference  between 
a  mediator  and  a  party. 

29  Meagher,  supra  n.  25.  at  28:  Maggiolo.  supra 
n.  26.  at  42-14. 

JO  Id 

31  Rav,  supra  n,  24,  at  121:  Maggiolo.  supra  n 
26,  at  52-54 
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issues  have  been  identified.  The  second 
procedure  is  prefened;  the  first  approach 
often  leads  to  tedious  time-consuming 
rambling  about  insignificant  matters, 
sometimes  causing  the  parties  to  become 
more  entrenched  in  their  positions.” 

Generally,  the  complaining  party  tells 
his  or  her  "story”  first.  It  may  be  the  first 
time  that  the  adverse  party  has  heard  the 
full  basis  for  the  complaint.  The  media¬ 
tor  actively  and  empathically  listens, 
taking  notes  if  helpful,  using  listening 
techniques  such  as  restatement,  echo 
and  non-verbal  responses.  Listening  is 
the  mediator’s  most  important  dispute¬ 
resolving  tool.” 

The  mediator  also: 

•  asks  open-ended  and  closed-ended 
questions  at  the  appropriate  time  and  in 
a  neutral  fashion: 

•  obtains  important  "signals"  from 
the  behavior  and  body  movements  of  the 
parties: 

•  calms  a  party,  as  necessary; 

•  clarifies  the  narration  by  focused 
questions; 

•  objectively  summarizes  the  first  par¬ 
ty's  story; 

•  defuses  tensions  by  omitting  dispar¬ 
aging  comments  from  the  summary; 

•  determines  whether  the  second  party 
understands  the  first  party's  story; 

•  thanks  the  first  party  for  his  or  her 
contribution. 

The  process  is  repeated  with  the  sec¬ 
ond  party.” 

Problem  clarification.  It  is  in  this 
stage  that  the  mediator  culls  out  the  true 
underlying  issues  in  the  dispute.  Often 
the  parties  to  a  dispute  intentionally 
obfuscate  the  core  issues.  The  mediator 
pierces  this  cloud-cover  through  separ¬ 
ate  caucuses  in  which  he  or  she  asks 
direct,  probing  questions  to  elicit  infor¬ 
mation  which  one  party  would  not  dis¬ 
close  in  the  presence  of  the  other  party. 
In  a  subsequent  join  t  session,  the  media¬ 
tor  summarizes  areas  of  agreement  or 
disagreement,  being  careful  not  to  dts- 

52.  Mragher,  supra  n.  25.  at  30;  Maggiolo,  supra 
n.  26.  at  47. 

33.  Ray,  supra  n.  24,  at  121;  Salem,  supra  n.  23,  at 
4-5;  Robins,  supra  n.  1 ,  at  27;  Maggiolo,  supra  n.  26, 
at  48-49. 

34.  Ray,  supra  n.  24.  at  121. 

35.  Id.  at  121-22;  Meagher,  supra  n.  25.  at  57-58; 
Robins,  supra  n.  1 ,  at  43-44;  Maggiolo,  supra  n.  26. 
at  49-50. 

36.  Maggiolo,  supra  n.  26,  at  12.  Other  basic 
negotiation  principles  which  some  mediators  use 
to  advantage  throughout  the  mediation  process  are 
found  in  Fisher  and  Ury,  Getting  to  Yes,  (New 
York:  Penguin  Books,  1983.  Those  principles  are:  (I) 
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close  matters  whicn  the  parlies  shared 
with  the  mediator  in  confidence.  They 
are  assisted  in  grouping  and  prioritizing 
issues  and  demands.” 

Generation  and  evaluation  of  alterna¬ 
tives.  In  this  stage,  the  mediator  employs 
two  fundamental  principles  of  effective 
mediation:  creating  doubt  in  the  minds 
of  the  parties  as  to  the  validity  of  their 
positions  on  issues;  and  suggesting  alter¬ 
native  approaches  which  may  facilitate 
agreement.56  These  are  two  functions 
which  parties  to  a  dispute  are  very  often 
unable  to  perform  by  themselves.  To 
carry  out  these  functions,  the  mediator 
has  the  parties  separately  "brainstorm” 
to  produce  alternatives  or  options;  dis¬ 
cusses  the  workability  of  each  option; 
encourages  the  parties  by  noting  the 
probability  of  success,  where  approp¬ 
riate;  suggests  alternatives  not  raised  by 
the  parties  and  then  repeats  the  three 
previous  steps.57 

Selection  of  altemative(s).  The  media¬ 
tor  may  compliment  the  parties  on  their 
progress  and  use  humor,  when  appropri¬ 
ate,  to  relieve  tensions;  assist  the  parties 
in  eliminating  the  unworkable  options; 
and  help  the  parties  determine  which  of 
the  remaining  workable  solutions  will 

separate  the  people  from  the  problem;  (2)  focus  on 
interests,  not  positions;  (3)  invent  options  of  mut¬ 
ual  gain;  (4)  insist  on  using  objective  criteria. 

37.  Ra\,  supra  n.  24,  at  122.  Meagher,  supra  n.  25, 
at  48-49,  describes  additional  techniques  of  "plant¬ 
ing  seeds,"  "conditioning."  and  "influencing  ex¬ 
pectations.” 

38.  Ray,  supra  n.  24,  at  122. 

39.  Id. 

40.  Domke,  supra  n.  12.  §23:01,  at  351-53. 

41.  Id.  §24:05.  at  380 

42.  Id. 

43.  Id.  §23:02.  at  355. 


produce  the  optimum  results  with  which 
each  can  live.56 

Agreement.  Before  the  mediation  is  ter¬ 
minated,  the  mediator  summarizes  and 
clarifies,  as  necessary,  the  terms  of  the 
agreement  reached  and  secures  the  assent 
of  each  party  to  those  terms;  sets  a  fol¬ 
low-up  date,  if  necessary;  and  congratu¬ 
lates  the  parties  on  their  reasonableness. 

The  mediator  does  not  usually  become 
involved  in  drafting  a  settlement  agree¬ 
ment.  This  task  is  left  to  the  parties 
themselves  or  their  counsel.  The  agree¬ 
ment  is  the  parties',  not  the  mediator’s.59 

A  mediator's  patience,  flexibility  and 
creativity  throughout  this  entire  process 
are  necessary  keys  to  a  successful  reso¬ 
lution. 

The  "neutral's"  functions 

To  fully  appreciate  the  differences  (or 
the  similarities)  between  the  two  pro¬ 
cesses,  and  to  evaluate  the  appropriate 
use  of  either  process,  it  is  instructive  to 
focus  on  considerations  which  exist  at 
their  interface — the  function  and  power 
of  the  "neutral.”  This  is  a  particularly 
important  exercise  to  acquire  a  realistic 
expectation  of  the  result  to  be  obtained 
from  each  process. 

The  arbitrator's  function  is  quasi¬ 
judicial  in  nature  and,  because  of  this, 
an  arbitrator  is  generally  exempt  from 
civil  liability  for  failure  to  exercise  care 
or  skill  in  performing  the  arbitral  func¬ 
tion.40  As  a  quasi-judicial  officer,  the 
arbitrator  is  guided  by  ethical  norms  in 
the  performance  of  duties.  For  example, 
an  arbitrator  must  refrain  from  having 
any  private  (ex  parte)  consultations  with 
a  party  or  with  an  attorney  representing 
a  party  without  the  consent  of  the  oppos¬ 
ing  party  or  counsel.41 

Moreover,  unless  the  parlies  agree  oth¬ 
erwise,  the  arbitration  proceedings  are 
private  and  arbitrators  must  take  appro¬ 
priate  measures  to  maintain  the  confi¬ 
dentiality  of  the  proceedings.42  It  has 
generally  been  held  that  an  arbitrator 
may  not  testify  as  to  the  meaning  and 
construction  of  the  written  award.45 

In  contrast,  a  mediator  is  not  normally 
considered  to  be  quasi-judicial,  unless  he 
or  she  is  appointed  by  the  court  as.  for 
example,  a  special  master.  Some  courts 
have  extended  the  doctrine  of  immunity 
to  persons  termed  "quasi-arbitrators" — 
persons  empowered  by  agreement  of  the 
parties  to  resolve  disputes  arising  be- 
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tween  them."  Although  the  law  is  far 
from  clear  on  this  point,  a  very  persuasive 
argument  may  be  advanced  that  media¬ 
tors  are  generally  immune  from  lawsuits 
relating  to  the  performance  of  their  medi¬ 
ation  duties  where  the  agreement  under 
which  they  perform  contains  a  hold- 
harmless  provision  or  its  equivalent. 

In  absence  of  such  contractual  provi¬ 
sion,  it  would  appear  that  a  functionary 
such  as  a  mediator,  selected  by  parties  to 
perform  skilled  or  professional  services, 
would  not  ordinarily  be  immune  from 
charges  of  negligence  but  rather  is  re¬ 
quired  to  work  with  the  same  skill  and 
care  exercised  by  an  average  person  en¬ 
gaged  in  the  trade  or  profession  in¬ 
volved.45 

Of  course,  weighing  heavily  against  a 
finding  of  negligence  on  the  part  of  a 
mediator  is  the  intrinsic  nature,  if  not  the 
essence,  of  the  mediation  process  which 
invests  the  parties  with  the  complete 
power  over  their  destiny;  it  also  guaran¬ 
tees  any  party  the  right  to  withdraw  from 
the  process  and  even  to  eject  the  mediator 
during  any  pre-agreement  stage.46 

Also,  in  contrast  to  arbitrators,  certain 
ethical  restrictions  do  not  apply  to  medi¬ 
ators.  Mediators  are  permitted  to  have  ex 
parte  conferences  with  the  parties  or 
counsel.  Indeed,  such  caucuses,  as  they 
are  called,  are  the  mediator's  stock-in- 
trade.  Furthermore,  while  one  of  the 
principal  advantages  of  a  privately-con¬ 
ducted  mediation  is  the  non-public  or 
confidential  nature  of  the  proceedings, 
and  although  Rule  408  of  the  Federal 
Rules  of  Evidence  and  public  policy 
considerations  argue  in  favor  of  confi¬ 
dentiality,  the  current  state  of  the  law 
does  not  provide  a  guarantee  of  such 
confidentiality.47  However,  in  most  cases 


a  strong  argument  can  be  made  that  the 
injury  from  disclosure  of  a  confidential 
settlement  proceeding  is  greater  than  the 
benefit  to  be  gained  by  the  public  from 
nondisclosure.48 

Finally,  unlike  the  arbitrator,  the  per¬ 
formance  of  whose  function  may  be  en¬ 
hanced  by  knowledge,  skill,  or  ability  in  a 
particular  field  or  industry,  the  mediator 
need  not  be  an  expert  in  the  field  which 
encompasses  the  subject  of  the  dispute. 
Expertise  may,  in  fact,  be  a  handicap,  if 
the  parties  look  wrongly  to  the  mediator 
as  an  advice-giver  or  adjudicator.49 

Comparative  power 

The  arbitrator  derives  power  from  many 
sources.  The  person  may  be  highly  re¬ 
spected  in  a  particular  field  of  expertise 
or  widely  renowned  for  fairness.  But 
aside  from  these  attributes  which  eman¬ 
ate  from  personal  talents  or  characteris¬ 
tics,  the  arbitrator  operates  within  a  pro¬ 
cedural  and  enforcement  framework 
which  affords  considerable  power,  at  least 
from  the  perspective  of  the  disputants. 
Under  certain  circumstances,  arbitrators 
may  possess  broad  remedy  powers,  in¬ 
cluding  the  power,  though  rare,  to  grant 
injunctive  relief.50  They  normally  have 
subpoena  power,  and  generally  they  have 
no  obligation  to  anyone,  not  even  "to  the 
court  to  give  reasons  for  an  award.”51 

In  general,  a  valid  arbitration  award 
constitutes  a  full  and  final  adjustment  of 
the  controversy.52  It  has  all  the  force  and 
effect  of  an  adjudication,  and  effectively 


44  See  Craviolini  v.  Scholer  V  Fuller  Associated 
Architects.  89  Artr.  24. 357  P.2d  61 1  (I960),  where  an 
architect  was  deemed  to  be  a  "quasi-arbitrator 
under  an  agreement  with  the  parties  and  therefore 
entitled  to  immunity  from  civil  liability  in  an 
action  brought  against  him  by  either  party  in  rela¬ 
tion  to  the  architect's  dispute-resolving  function. 
Compare  Gammell  v.  Ernst  8c  Ernst.  245  Minn.  249. 
72  N.W.2d  364  (1955),  where  certified  public  ac¬ 
countants,  selected  for  the  specific  purpose  ol  mak¬ 
ing  an  examination  and  of  auditing  the  books  of  a 
corporation  to  ascertain  ns  earnings,  were  held  not 
to  have  acquired  the  status  of  arbitrators  so  as  to 
create  immunity  for  their  actions  in  the  perfor¬ 
mance  of  such  service,  simply  because  the  report 
was  to  be  binding  upon  the  parlies. 

45.  Domke,  supra  n.  12.  §23:01.  at  352-53. 

46.  As  two  professional  mediators  have  poig¬ 
nantly  commented:  "Unlike  arbitration  and  other 
means  of  adjudication,  the  parties  retain  complete 
control  If  they  do  not  like  the  medialot,  they  get 
another  one.  If  they  fail  to  produce  results,  they  may 
end  the  mediation  at  any  time  "  Phillips  and 
Piarra,  How  to  Use  Medtalron,  10  A.B.A.  j.  OF  Stct 
of  Lit.  31  (Sfiring,  1984). 

47.  .See  Grumman  Aerospace  Corp-  v.  1  nanium 
Metals  Corp  .  91  F  R.D.  84  (E  D.  N  Y  1981)  (Court 
granted  a  motion  to  enforce  a  subpoena  duces 
tecum  involving  a  report  jirrpared  by  a  neultal 
fact  finder  on  the  effects  of  certain  price-fixing 
activities).  See  generally  Restivoand  Mangus,  A  Iter- 


precludes  the  parties  from  again  litigat¬ 
ing  the  same  subject.55  The  award  can  be 
challenged  in  court  only  on  very  narrow 
grounds.  In  some  states  the  grounds 
relate  to  partiality  of  the  arbitrator  or  to 
misconduct  in  the  proceedings,  such  as 
refusal  to  allow  the  production  of  evi¬ 
dence  or  to  grant  postponements,  as  well 
as  to  other  misbehavior  in  conducting 
the  hearings  so  as  to  prejudice  the  inter¬ 
ests  of  a  party.54 

A  further  ground  for  challenge  in 
some  states  is  the  failure  of  the  arbitrator 
to  observe  the  limits  of  authority  as  fixed 
by  the  parties'  agreement — such  as  deter¬ 
mining  unsubmitted  matters  or  by  not 
dealing  definitely  and  finally  with  sub¬ 
mitted  issues.55  In  Illinois,  as  in  most 
states,  a  judgment  entered  on  an  arbitra¬ 
tion  award  is  enforceable  "as  any  other 
judgment."56  Thus,  from  a  systemic  per¬ 
spective,  the  arbitrator  is  invested  with  a 
substantial  amount  of  power. 

In  striking  contrast,  with  the  excep¬ 
tion  of  a  special  master  appointed  by  the 
court  or  a  neuual  appointed  by  some 
governmental  body,  the  mediator  has  lit¬ 
tle  if  any  systemic-based  power.  Most  if 
not  all  of  a  mediator’s  power  is  derived 
from  experience,  demonstrated  skills  and 
abilities,  and  a  reputation  for  successful 
settlements. 

Any  particular  mediator  may  wield 
power  by  adopting  a  particular  role  on 
what  might  be  described  as  a  continuum 
representing  the  range  of  strengths  of 
intervention:  from  virtual  passivity,  to 


nance  Dispute  Resolution:  Confidential  Problem - 
Solving  or  Every  Man's  Evidence?  Alternatives  to 
the  High  Cost  of  Litigation,  2  Law  &  Bus.  Inc./Ctr. 
for  Public  Resources,  5  (May,  1984).  Parties  can 
assist  the  preservation  of  confidentiality  of  their 
mediation  proceedings  by  reducing  to  writing  any 
expectations  or  understanding  regarding  the  confi¬ 
dentiality  of  the  proceedings  and  by  being  careful  to 
protect  against  unnecessary  disclosure  both  within 
their  respective  constituencies  and  the  outside 
world,  id.  at  9. 

48.  See,  e.g..  NLRB  v.  Joseph  Mataluso,  618  F.2d 
51  (9th  Cir.  1980);  Pipefitters  Local  208  v.  Mechani¬ 
cal  Contractors  Assn,  of  Colorado.  90  l-ab  Cas. 
(CCH)  1  12,647  (D.  Colo.  1980), 

49.  Phillips  and  Piarra,  supra  n.  46.  at  35 

50.  In  re  Ruppert.  29  l -A  775,  777  (N.Y.  Cl.  App. 
1958);  In  re  Griffin,  42 IA  51 1  (N.Y  Sup.  Ct.  1964) 
See  generally  Elkouri  and  Elkouri,  supra  n.  3,  at 
241-51 

51  Domke,  supra  n.  12,  §29  06.  at  436. 

52.  Donoghue  v.  Kohlmeyer  8c Co..  63  111.  App.  Sd 
979.  380  N.E.2d  1003,  20  III.  Dec.  794  (1978). 

53.  Borg.  Inc.  v.  Morris  Middle  Sc  hool  Dist.  No. 
54.3  111  App.  3d  913,  278  N  E  2d  818  (1972). 

54.  Domke,  supra  n.  12.  §33:00,  463. 

55.  Id  In  Illinois,  the  court's  power  to  vacate  or 
modify  arbitiation  awards  is  narrowly  circum¬ 
scribed.  See  III.  Rf.v.  Staf.  ch.  10.  11  112,  113 
(1981). 

56.  III.  Rev.  Stat.  ch.  10.1114(1981). 
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Tkbto  1:  A  comparison  of  arbttratlon/modlatlon  procasaas 

Arbitration  Mediation 


V  In  Mason 

Submission 
Demand  or  notice 
Court  ruls  or  order 
Selection  of  arbitrator 

2.  Preparation 

Oiscovery 

Preoear Ing  conference 

Motions 

Stipulation* 

Arbitrator*  oath 

Arbitrator's  administrative  duties 
Arbitrator  does  not  seek  out  Information 
about  parties  or  dispute 

3.  Prehearing  conference 

Administrative 

Scheduling 

No  discussion  of  underlying  merits  of  claims  or  defenses 
No  a*  parr a  conferences 


4.  Hearing 

Not  generally  open  to  public 
Witten  record,  optional 
Witnesses  snd  parties  testify  under  oath 
Opening  statement 
Made  orally 

Sometimes  also  in  writing 

Order  of  proceedings  and  evidence 

Complaining  parly  usually  presents  ovldence  first 

Arbitrator  may  subpoena  witnesses 

Evidence  rules  relaxed 

Arbitrator  rules  on  objections  to  evidence; 

may  reject  evidence 
Cloelng  arguments 

Oral  arguments  normally  permitted  for  clarification 
and  synthesis 

Post-hesnng  briefs  sometimes  permitted 


5.  Decision  making 

If  issues  non-complex,  arbitrator  can  issue 
an  immediate  decision 

If  issues  complex,  or  panel  has  three  members, 
extra  time  may  be  required 


6.  Award 

Normally  in  writing,  signed  by  arbitrator(s) 

Short,  definite  certain  and  final,  as  to  all  matters  under 
submission 

Occasionally  a  short  opinion  accompanies  award 
Award  may  be  judicially  enforceable  or  reviewabie 


1.  Initiation 

Submlsaion 

Court  rule  or  order 

Aaalgnment  or  selection  of  mediator 

2.  Preparation 

Usually,  no  discovery 

Parties  obtain  background  information  on  claims, 
defenses,  remedies 

Mediator  obtain#  information  on  parties 
and  history  of  dispute 
Usually,  no  mediator  oath 


3.  Introduction 

Mediator: 

Conducts  ex  parte  conferences,  if  necessary,  tor  calming 

Gives  opening  descriptive  remarks 

Develops  trust  and  respect 

Emphasizes  importance  of  successful  negotiations 

Helps  parties  separate  the  people  from  the  problem 

4.  Problem  statement 

Confidential  proceeding,  no  written  record 
Parties  do  not  speak  under  oath 
Issues  identified 

Issues  discussed  separately;  stories  told 
Mediator  listens,  takes  notes 
Mediator  asks  questions;  reads  behavioral  signals 
Mediator  calms  parties,  summarizes  atories.  defuses 
tensions 

Mediator  determine*  whether  parties  understand  stories 
Mediator  usually  has  no  subpoena  power 

5.  Problem  clarification 
Mediator: 

Culls  out  core  issues  m  caucus 
Asks  direct,  probing  questions 
Summarizes  areas  of  agreement  and  disagreement 
Assists  parties  m  grouping  and  prioritizing  issues 
and  demands 

Helps  parlies  focus  on  Interests,  not  positions 

6.  Generation  and  evaluation  of  alternatives 

Mediator: 

Cieates  doubts  in  parties'  minds  as  to  validity  of  their 
positions 

Invents  options  for  facilitating  agreement 
Leads  "brainstorming,"  discusses  workability; 
notes  probability  of  success  of  options 

7.  Selection  of  aftematlve(s) 

Mediator: 

Compliments  parlies  on  progress 
Assists  parties  in  eliminating  unworkable  options 
Helps  parties  to  use  objective  criteria 
Helps  parties  determine  which  solution  will  produce 
optimum  results 

8.  Agreement 

Mediator 

Summarizes  and  clarif.es  agreement  terms 
Sets  follow-up  date  if  appropriate 
Congratulates  parties  on  their  reasonableness 
Usually  does  not  draft  or  assist  in  drafting  agreement 
Agreement  is  enforceable  as  a  contract  and  subject  to  later 
modification  by  agreement 


'‘chairman,”  to  'enunciator,”  to 
'■prompter,”  to  "leader,"  to  virtual  arbi¬ 
trator.57  The  mediator  who  can  adopt 
differen  t  roles  on  th  is  con  tinuum ,  chang¬ 
ing  strategies  to  fit  changing  circum¬ 
stances  and  requirements  of  both  the 

57.  Gulliver,  supra  n.  8,  at  220. 

58.  Id.  at  226. 

59.  Where  a  settlement  agreement  is  reduced  to  a 
judgment,  lor  example,  through  intervention  and 
assistance  of  a  special  master,  the  "consent  judg¬ 
ment"  is  generally  enforceable,  if  necessary,  before 
the  court  in  which  the  consent  judgment  is  entered. 


disputants  and  himself,  is  inevitably 
more  effective  in  accumulating  and 
wielding  power  which  is  real,  yet  often 
not  consciously  perceptible  by  the  dis¬ 
putants  themselves. ss 

Since,  in  the  ordinary  case,  theresultof 
the  mediation  process  is  an  agreement  or 
contract  not  reduced  to  a  court  judg¬ 
ment,59  the  result  is  binding  on  the  parlies 
only  to  the  extent  that  the  law  of  contracts 
in  the  particulai  jurisdiction  requires. 


And  to  the  same  extent,  the  result  is 
enforceable  by  one  party  against  another. 
As  a  practical  matter,  where  a  party 
breaches  an  agreement  or  contract  which 
is  the  product  of  mediation  and  the 
agreement  is  not  salvageable,  prudence 
would  seem  to  dictate  that  in  most  cases 
the  underlying  dispute— and  not  the 
breach  of  agreement — should  be  litigated. 

Summary 

It  is  clear  that  both  the  functions  and  the 
levels  of  power  of  the  arbitrators  and 
mediators  are  dramatically  different. 
Counsel  must  assess  the  nature  of  the 
dispute  and  the  personalities  of  the  dis¬ 
putants  prior  to  determining  which  pro¬ 
cess,  arbitration  or  mediation,  has  the 
best  chance  to  achieve  a  successful  reso¬ 
lution  of  the  particular  conflict. 

For  example,  arbitration  would  prob¬ 
ably  prove  to  be  the  better  dispute  resolu¬ 
tion  choice  where  the  dispute  involves 
highly  technical  matters;  a  long-stand¬ 
ing  feud  between  the  disputants;  irra¬ 
tional  and  high-strung  personalities;  and 
no  necessity  of  a  continued  relationship 
after  resolution  of  the  conflict. 

On  the  other  hand,  mediation  may 
prove  to  be  the  most  effective  choice 
where  disputants  are  stubborn  but  basi¬ 
cally  sensible;  have  much  to  gain  from  a 
conunued  relationship  with  one  another; 
and  conflict  resolution  is  time-critical. 

Arbitration  and  mediation  are  two 
separate  and  distinct  processes  having  a 
similar  overall  goal  (terminating  a  dis¬ 
pute),  while  using  totally  different  meth¬ 
ods  to  obtain  dissimilar  (decisional  vs. 
contractual)  results.  These  differences 
are  best  understood  by  viewing  the  pro¬ 
cesses  side-by-side  in  Table  1. 

The  benefits  of  arbitration  and  media¬ 
tion  to  litigants,  in  terms  of  cost  and 
time  savings,  are  just  beginning  to  be 
recognized  by  lawyers  and  business  pro¬ 
fessionals  alike.  It  is  hoped  that  this  dis¬ 
cussion  of  the  arbitration  and  mediation 
processes  and  their  differences  will  help 
lawyers  feel  more  comfortable  with  these 
two  methods  of  dispute  resolution  and 
to  use  them  to  their  clients'  advantage  in 
their  joint  pursuit  of  swift,  inexpensive, 
simple  justice.  D 

JOHN  W  COOLEY  is  a  former  United  States 
magistrate.  He  is  presently  in  private  practice 
in  Evanston.  Illinois  and  serves  as  a  mediator, 
arbitrator,  and  consultant  in  alternative  dis¬ 
pute  resolution. 
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Three  case  studies  of  mediated  negotiation  in  the  public  sector  are 
summarized.  Special  attention  is  given  to  the  roles  played  by  the 
mediators  in  these  cases,  the  difficulties  of  ensuring  adequate  represen¬ 
tation  of  all  stakeholders,  and  the  problems  of  protecting  the  “ public 
interest.  ”  Criteria  for  evaluating  mediated  negotiation  as  a  supplement  to 
traditional  legislative,  administrative,  and  judicial  means  of  resolving 
resource  allocation  disputes  are  offered.  The  techniques  of  labor  media¬ 
tion  and  mediation  in  international  disputes  are  compared  to  see  which 
are  more  appropriate  for  use  in  public  sector  resource  allocation  disputes. 

Mediated  Negotiation* 
in  the  Public  Sector 


Mediator  Accountability  and  the  Public  Interest  Problem 


LAWRENCE  SUSSKIND 
CONNIE  OZAWA 

Massachusetts  Institute  of  Technology 


Elected  officials  and  administrators  in  the  public  sector,  confronted 
with  increasingly  complex  choices,  must  make  resource  allocation 
decisions  that  take  into  account  the  competing  claims  of  individuals  and 
groups.  In  the  search  for  more  efficient  and  effective  means  of  handling 
these  adjudicatory  responsibilities,  mediated  negotiation  is  being  tried 
more  and  more  frequently.  While  Americans  are  quite  familiar  with  the 
way  mediation  has  been  used  in  collective  bargaining  and  labor 
relations,  for  the  most  part  they  are  unaware  of  the  extent  to  which 
mediated  negotiation  is  now  being  used  to  resolve  family  disputes, 
community  disputes,  environmental  disputes,  intergovernmental  disputes, 
and,  more  recently,  scientific  controversies  and  state  budget  battles. 

The  list  of  cases  in  which  mediated  negotiation  has  been  used  to 
supplement  traditional  administrative,  legislative,  and  judicial  decision- 


*The  term  "mediated  negotiation"  rather  than  "mediation”  is  used  in  order  to  emphasize 
the  presence  of  a  neutral  intervenor  and  to  distinguish  mediated  negotiation  from  other 
consensual  approaches  to  dispute  resolution  that  employ  the  assistance  of  a  third  party. 
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making  is  growing  steadily  (Goldmann,  1980;  Talbot,  1983;  and 
Susskind  et  al.,  forthcoming).  Mediated  negotiation  was  used  in 
Connecticut  to  decide  on  the  distribution  of  federal  block  grant  funds 
for  social  service  programs  (Watts,  1983).  Several  federal  agencies, 
including  the  Environmental  Protection  Agency,  have  experimented 
with  mediation  in  the  rule-making  process  (Baldwin,  1983).  Mediation 
was  used  to  resolve  a  crisis  in  the  funding  of  the  state  unemployment 
compensation  fund  in  Wisconsin  (Bellman  and  Sachs,  1983),  to  resolve 
water  policy  disputes  in  the  Denver  area  and  elsewhere  (Kennedy  and 
Lansford,  1983;  Folk-Williams,  1982),  and  to  handle  a  variety  of 
complicated  cases  that  the  federal  district  court  thought  might  be 
resolved  more  expeditiously  by  a  court-appointed  mediator  (Goldberg, 
1983).  Dozens  of  land  use  and  facility-siting  disputes  have  been  resolved 
through  face-to-face  negotiation  assisted  by  a  “neutral  third  party,” 
(Susskind,  1981;  Bacow  and  Wheeler,  forthcoming).  Indeed,  several 
states  have  incorporated  mediated  negotiation  into  the  process  of  siting 
hazardous  waste  treatment  facilities  (Bacow,  1982).  These  and  other 
instances  of  mediated  negotiation  in  the  public  sector  go  far  beyond  the 
processing  of  interpersonal  disputes  between  neighbors  (Alper  and 
Nichols,  1981),  husbands  and  wives  (Haynes,  1981),  and  the  more 
traditional  mediation  of  disputes  between  labor  and  management 
(Simkin,  1971). 

Mediated  negotiation  is  attractive  because  it  addresses  many  of  the 
procedural  weaknesses  of  conventional  dispute  resolution  mechanisms; 
that  is,  it  allows  for  more  direct  involvement  of  those  most  affected  by 
decisions  than  do  most  administrative  and  legislative  processes;  it 
produces  results  more  rapidly  and  at  lower  cost  than  do  courts;  and  it  is 
flexible  and  therefore  more  adaptable  to  the  specific  needs  of  the  parties 
in  a  given  situation. 

Mediated  negotiation  depends  on  the  assistance  of  a  nonpartisan 
facilitator.  In  practice,  the  roles  played  by  mediators  vary  tremendously 
from  situation  to  situation.  At  a  minimum,  the  prototype  mediator 
arranges  meetings,  assists  in  the  exchange  of  information,  tenders 
proposals  at  the  request  of  one  party  or  another,  and  assists  the  parties 
in  developing  clearer  statements  of  their  interests.  Mediators  also  can 
propose  possible  settlements  that  parties  themselves  would  accept  but 
not  put  forward  for  fear  of  appearing  “soft.”  Mediators  involved  thus 
far  in  mediated  negotiation  in  the  public  sector  have  come  from  various 
backgrounds  and  have  very  different  operating  styles.  Most,  however, 
look  to  collective  bargaining  (labor  mediation)  for  their  cues,  although 
this  well  may  be  inappropriate,  as  we  will  explore  further  on. 
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Public  sector  disputes  are  special.  They  differ  from  conventional 
two-party  private  disputes  in  that  they  involve  choices  with  substantial 
spillover  effects  or  externalities  that  often  fall  most  directly  on  diffuse, 
inarticulate,  and  hard-to-represent  groups  (such  as  future  generations). 
It  is  our  contention  that  mediators  involved  in  resource  allocation 
decisions  in  the  public  sector  have  responsibilities  that  transcend  those 
facing  mediators  in  more  traditional  situations.  While  the  record  thus 
far  is  impressive,  it  is  important  to  ask  whether  mediation  is  as 
responsive  to  the  broader  public  interest  as  are  traditional  dispute 
resolution  and  resource  allocation  mechanisms.  The  key  question  is 
whether  mediators  are  as  accountable  to  those  most  affected  by  their 
actions  as  are  elected  and  appointed  officials. 

In  this  article  we  will  (1)  review'  some  examples  of  mediated 
negotiation  in  the  public  sector;  (2)  analyze  the  process  of  mediation 
involved  in  these  cases  in  an  effort  to  draw  some  general  conclusions;  (3) 
examine  measures  of  success  appropriate  to  judge  the  outcome  of 
mediated  negotiation  efforts;  (4)  analyze  the  responsibilities  of  the 
mediator  in  public  sector  resource  allocation  disputes;  (5)  assess  the 
relative  usefulness  of  various  mediation  models  and  strategies  insofar  as 
they  apply  to  public  sector  mediation;  and  (6)  specify  the  critical  barriers 
to  more  widespread  use  of  mediated  negotiation  in  the  public  sector. 


AN  INTRODUCTION  TO 

MEDIATED  NEGOTIATION  IN  THE  PUBLIC  SECTOR 

We  begin  with  a  review  of  three  cases  involving  the  use  of  mediated 
negotiation.  Each  case  summary  includes  a  brief  chronology  of  events, 
an  analysis  of  the  mediator’s  role,  and  an  assessment  of  the  outcome  of 
the  negotiation. 

THE  FOOTHILLS  CASE 

The  Foothills  case  was  sparked  by  a  proposal  in  the  1970s  to 
construct  a  water  treatment  facility,  dam,  and  reservoir  on  the  South 
Platte  River  near  Denver,  Colorado  (Burgess,  forthcoming).  The  U.  S. 
Army  Corps  of  Engineers,  the  Environmental  Protection  Agency 
(EPA),  the  Bureau  of  Land  Management,  the  Denver  Water  Board,  and 
numerous  environmental  action  groups  stubbornly  debated  the  merits 
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of  the  proposal,  its  projected  impacts  on  urban  sprawl,  air  pollution, 
and  on  Waterton  Canyon,  a  valuable  wildlife  and  recreation  area. 

Congressional  Representative  Pat  Schroeder  offered  to  mediate  the 
case  but  was  rebuffed  by  the  Denver  Water  Board,  one  of  the  project’s 
supporters.  When  Congressman  Tim  Wirth,  however,  a  well-known 
environmental  advocate  who  appeared  to  favor  some  version  of  the 
proposed  facility,  volunteered  to  serve  as  mediator,  all  the  parties  agreed 
to  negotiate. 

Wirth  arranged  a  series  of  joint  meetings  with  the  Corps,  EPA,  and 
the  Denver  Water  Board.  As  soon  as  these  three  groups  agreed  to  the 
terms  of  a  basic  settlement,  a  coaliton  of  environmentalists  was 
consulted.  They  objected  to  only  a  few  points  in  the  proposed 
settlement,  and  a  final  agreement  was  reached  with  only  minor 
alterations.  Although  construction  of  the  dam  constituted  a  major 
concession  on  the  part  of  the  environmentalists  and  EPA,  the  parties  felt 
that  sufficient  compensation  and  steps  to  mitigate  adverse  impacts  had 
been  promised. 

Congressman  Wirth’s  acceptance  as  a  mediator  was  particularly 
noteworthy  because  of  his  public  stand  on  the  issues  in  dispute.  His 
position  allowed  him  to  bring  both  subtle  and  direct  pressure  to  bear  on 
the  negotiating  parties.  He  had  enough  political  clout  that  the  federal 
agencies  involved  felt  he  might  “cause  problems  for  them”  if  they  did  not 
make  concessions.  The  local  organizations  and  actors  involved  believed 
he  represented  their  best  interests,  although,  officially,  Wirth  was 
accountable  only  to  the  voters  in  his  congressional  district.  From  our 
standpoint,  he  appeared  at  times  to  demonstrate  little  concern  for 
interest  groups  not  represented  directly  at  the  bargaining  table. 

Although  the  participating  parties  supported  the  negotiated  settle¬ 
ment,  in  retrospect  the  negotiation  process  appears  flawed.  First, 
Wirth’s  decision  to  bring  local  environmental  groups  into  the  dialogue 
only  after  the  basic  agreement  had  been  drafted  by  the  key  governmental 
agencies  caused  difficulties  in  implementing  the  agreement.  A  discon¬ 
tented  faction  of  the  environmental  coalition  later  contested  the 
settlement  in  court.  Second,  the  reduced  capacity  of  the  negotiated 
water  facility  could  cause  severe  water  shortages  in  the  Denver  area  in 
the  future.  Ratepayers  and  future  homeowners  will  be  stuck  with  the 
costs  of  expanding  the  water  system  (probably  at  a  higher  price) 
sometime  in  the  future.  Their  interests  were  not  well  represented  in  the 
negotiation. 

In  the  eyes  of  the  federal,  state,  and  local  agencies  involved  in  the 
Foothills  dispute,  the  mediation  effort  spearheaded  by  Wirth  appeared 
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to  preempt  some  of  their  powers  and  duties.  The  court  judge  who 
presided  over  the  Foothills  case  trial  objected  strenuously  to  the  fact 
that  the  parties  were  engaged  in  an  informal  negotiation  outside  the 
courtroom.  From  the  standpoint  of  the  parties  involved,  however,  an 
agreement  was  reached  that  exceeded  what  they  thought  they  might 
achieve  in  court;  or,  at  least  they  achieved  with  certainty  results  that  they 
had  only  a  small  chance  of  gaining  in  court. 

Mediated  negotiation  does  not,  in  fact,  preempt  the  statutory  powers 
of  elected  and  appointed  officials.  They  can  choose  whether  to 
participate  in  the  negotiations.  They  can  agree  whether  to  be  bound  by 
the  agreements  reached.  Eventually,  they  must  grant  the  necessary 
permits,  licenses,  or  permissions  under  the  rules  and  procedures 
prescribed  by  law.  Mediated  negotiation  does,  however,  create  a  clearly 
stated  public  consensus  that  is  difficult  for  elected  and  appointed 
officials  to  ignore. 

In  the  Foothills  case,  the  key  agencies  and  interest  groups  informally 
reached  a  negotiated  settlement  that  was  later  ratified  through  the 
formal  regulatory  (permitting)  process.  No  group’s  legal  rights  were 
abridged.  While  there  were  legitimate  stakeholding  interests  (albeit  hard 
to  represent),  whose  interests  were  probably  not  well  served,  the 
mediator  used  his  elected  position  to  force  some  of  the  reluctant  parties 
to  the  negotiating  table.  He  did  not,  however,  use  his  position  to  ensure 
that  all  the  stakeholding  interests  were  represented  (nor  did  he  claim  to 
represent  the  public  interest  himself). 

BRAYTON  POINT  CASE 

Acting  under  authority  granted  by  the  Energy  Supply  and  Environ¬ 
mental  Coordination  Act  (ESECA)  of  1974,  the  Department  of  Energy 
notified  the  New  England  Power  Company  (NEPCO)  that  it  would  be 
required  to  burn  coal  instead  of  oil  in  three  units  of  its  electricity 
generating  plant  in  Somerset,  Massachusetts  (Smith,  forthcoming). 
NEPCO  contested  EPA’s  estimates  of  the  cost  of  conversion  and  the 
steps  required  to  meet  air  pollution  standards.  It  appeared  that 
prospects  for  a  conversion  at  the  Brayton  Point  plant  that  would  satisfy 
all  affected  parties  (i.e.,  NEPCO,  federal  and  state  regulatory  agencies, 
and  energy  consumers)  were  poor.  Not  only  were  the  relationships 
among  the  parties  uncertain,  but  the  ESECA  program  itself  was  new 
and  its  policies  ambiguous. 

In  April  1977,  the  Center  for  Energy  Policy,  a  nonprofit  organization, 
persuaded  the  principal  parties  to  accept  the  services  of  a  mediator  and 
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arranged  a  meeting  attended  by  officials  of  NEPCO,  DOE,  EPA,  and 
the  Massachusetts  Department  of  Environmental  Quality  Engineering 
(DEQE)  to  explore  the  possibilities  for  coal  conversion.  Although 
agreeing  to  participate  in  the  mediated  negotiation  process,  DOE 
continued  to  pursue  the  conversion  through  formal  regulatory  channels. 
(The  formal  conversion  process  entailed  the  issuance  of  a  prohibition 
order,  the  preparation  of  an  EIS,  and  cooperation  with  EPA  in 
obtaining  certification  under  the  State  Implementation  Plan,  as  stipulated 
by  the  Clean  Air  Act.)  Eleven  months  later,  agreement  was  reached  on 
all  issues. 

The  final  agreement  allowed  for  a  phased-in  conversion  plan  at 
Brayton  Point,  set  limits  on  the  sulfur  content  of  the  coal  to  be  burned, 
and  indicated  special  particulate  standards  for  the  facility. 

David  O’Connor  from  the  Center  for  Energy  Policy  served  as 
mediator  in  the  Brayton  Point  case.  He  assumed  an  active  role  in 
formulating  and  negotiating  the  settlement.  His  activities  can  be 
grouped  under  five  headings. 

O’Connor  served  first  as  an  organizer  of  the  negotiations.  He  sought 
approval  of  informal  ground  rules  for  setting  the  agenda,  raising  issues, 
making  proposals,  dealing  with  the  press,  documenting  discussions,  and 
formulating  agreements.  He  chaired  the  meetings,  kept  written  records 
of  the  discussions,  and  documented  points  of  consensus. 

Second,  he  served  as  an  information  resource.  He  helped  to  explain 
technical  and  legal  matters  to  all  the  parties,  ensuring  that  their 
understanding  of  the  situation  was  accurate. 

Third,  he  acted  as  a  source  of  encouragement,  emphasizing  the 
progress  being  made  by  the  group  throughout  the  negotiations.  This 
provided  an  important  psychological  boost  and  helped  to  sustain  the 
momentum  of  the  meetings. 

Fourth,  O’Connor  played  the  role  of  confidential  advisor.  He  held 
private  meetings  with  individual  parties  to  help  them  clarify  their 
understanding  of  their  own  interests  and  allowed  them  to  articulate  new 
positions  and  proposals  in  a  nonthreatening  and  risk-free  environment. 

Finally,  through  these  private  interactions,  he  sought  to  comprehend 
the  groups'  priorities  and  to  understand  the  central  technical  factors  on 
which  positions  turned.  From  this  standpoint,  he  was  able  to  develop 
and  present  composite  ideas  and  options  to  the  groups. 

All  participating  parties  expressed  satisfaction  with  the  negotiated 
agreement.  DOE,  in  particular,  saw  great  advantage  in  gaining  voluntary 
conversion.  Although  the  negotiation  did  not  include  representatives  of 
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consumer  groups,  environmentalists,  or  other  public  interest  groups, 
additional  procedures  (i.e.,  public  hearings)  required  under  formal 
regulatory  rules  were  used  to  supplement  the  negotiation  process  in 
order  to  obtain  the  concurrence  and  support  of  unrepresented  parties. 

While  an  attempt  was  made  to  ensure  that  the  concerns  of  all  affected 
groups  w'ould  be  heard  and  presumably  incorporated  into  the  ultimate 
conversion  plan,  the  negotiated  agreement  could  be  criticized  for 
neglecting  to  consider  the  interests  of  residents  living  in  areas  adjoining 
the  plant.  Moreover,  while  local  residents  might  be  satisfied  with  the 
phased-in  conversion  plan,  distant  portions  of  the  Northeast,  susceptible 
to  increased  sulfate  effluents  and  acid  rain,  were  offered  no  direct 
involvement  in  the  negotiation. 

In  the  eyes  of  the  key  participants  in  the  Brayton  Point  case,  the 
mediated  negotiation  effort  was  a  success.  The  parties  achieved  a 
voluntary  agreement  that  satisfied  all  their  interests.  Not  unlike  a  labor 
mediator,  O’Connor  measured  his  success  in  terms  of  the  satisfaction 
with  the  final  agreement  expressed  by  the  parties  at  the  negotiation 
table.  While  he  ensured  that  all  sides  based  their  positions  on 
scientifically  accurate  interpretations  of  the  coal  conversion  process,  he 
did  not  press  the  participants  to  address  the  broader  representation 
issue.  One  could  argue  that  the  state  and  federal  agency  officials 
involved  in  the  negotiation  had  an  obligation  to  represent  the  interests 
of  the  broader  public  and  that  through  the  elected  officials  to  whom  they 
reported,  they  were  indirectly  accountable  to  the  public  at  large.  This 
seems,  though,  to  be  a  rather  weak  argument. 


THE  CONNECTICUT  NEGOTIATED  INVESTMENT  STRATEGY 

The  Connecticut  Negotiated  Investment  Strategy  (NIS)  was  aimed  at 
developing  a  strategy  for  distributing  $33  million  of  federal  aid  in  the 
form  of  a  Social  Services  Block  Grant  (SSBG)  received  by  the  state  of 
Connecticut  for  fiscal  year  1984.  Initiated  by  the  Governor’s  office,  18 
state  agencies,  1 14  municipalities,  and  numerous  private  service  agencies 
participated  in  a  mediated  negotiation  (Watts,  1983). 

Three  teams,  representing  the  18  state  agencies,  the  municipalities, 
and  the  nonprofit  public  service  providers,  convened  formally  in  five 
joint  sessions  held  from  October  to  December  1982.  Prior  to  the 
negotiating  sessions,  representatives  from  the  teams  met  to  select  a 
mediator.  Training  sessions  were  held  to  educate  the  participants  about 
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the  N1S  process  and  negotiating  techniques.  Ground  rules  for  the 
negotiations  were  established  by  the  participants. 

The  negotiating  sessions  involved  debating  and  revising  a  written 
statement  prepared  ahead  of  time  by  the  participants.  They  addressed 
an  agenda  of  issues  determined  jointly  at  the  first  formal  meeting.  At  the 
fourth  full  session  (held  on  December  7, 1982),  the  mediator  presented  a 
draft  agreement  he  had  prepared  by  incorporating  items  of  agreement 
generated  during  previous  discussions.  This  helped  the  group  narrow 
the  discussion  sufficiently  to  bring  the  process  to  a  conclusion.  A  final 
agreement  was  reached  in  a  specially  scheduled  session  on  December  23, 
1982. 

The  final  agreement  outlined  a  process  for  distributing  the  SSBG 
funds  and  established  a  Tripartite  Commission  to  monitor  the  implementa¬ 
tion  of  the  agreement,  resolve  outstanding  issues,  and  serve  as  interpreter 
of  the  agreement  in  future  disputes. 

Josh  Stulberg,  a  lawyer  and  trained  mediator,  was  selected  by  the 
negotiating  teams  to  serve  as  the  mediator.  The  ground  rules  established 
by  the  teams  specified  a  rather  passive  role  for  the  mediator.  His  job  was 
to  facilitate  the  negotiating  process  by  designating  official  observers  for 
the  joint  sessions,  preparing  minutes  of  all  joint  sessions,  coordinating 
meeting  schedules,  developing  agendas,  controlling  the  pace  of  the 
bargaining  sessions,  and  assisting  the  teams  in  writing  formal  statements. 
Stulberg  made  little  effort  to  rectify  rather  obvious  power  imbalances 
among  the  teams.  Stulberg,  furthermore,  made  no  attempt  to  clarify 
technical  issues,  although  the  state  agencies’  representatives  apparently 
had  a  much  more  thorough  grasp  than  others  of  the  complicated 
financial  maneuverings  that  were  being  proposed. 

The  document  produced  through  the  NIS  process  and  ultimately 
approved  by  the  governor  and  the  state  legislature  has  been  described  as 
“a  summary  statement  of  all  the  teams’  positions  rather  than  a 
collaborative  effort  to  maximize  joint  gains”  (Watts,  1983:  39).  The 
agreement  was  lacking,  it  seems,  in  several  important  respects:  (I)  The 
language  of  the  agreement  was  ambiguous  in  numerous  places,  por¬ 
tending  disputes  involving  interpretation  of  the  document  in  the  future. 
(2)  Incentives  and  mechanisms  to  ensure  compliance  with  the  agreement 
were  specifically  neglected.  (3)  No  timetable  for  implementation  of  the 
agreement  was  specified.  (4)  The  mediator  was  not  assigned  (and  did  not 
independently  assume)  any  responsibility  for  the  monitoring  of  the  final 
agreement. 

The  Connecticut  SSBG  allocation  for  FY  1984  represented  a 
substantial  reduction  in  the  level  of  federal  aid  available  to  address 
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crucial  human  service  needs.  The  allocation  criteria  and  plan  developed 
through  the  NIS  process  clearly  will  affect  the  entire  population  of  the 
state  since  it  stipulates  how  some  of  the  state’s  own  revenues  will  be 
spent  to  match  the  federal  allocation.  Should  decisions  like  these  be 
made  through  an  informal  negotiation  process?  While  the  governor  and 
the  legislature  had  to  approve  the  NIS  proposal,  to  fail  to  do  so  after 
such  an  elaborate  effort  produced  consensus  would  have  thrown  the 
entire  budgetary  process  into  turmoil. 

A  few  key  interest  groups  were  not  involved  directly  in  the 
Connecticut  negotiations,  most  notably  certain  human  service  consumers. 
Conceivably,  the  state  agency  administrators  or  local  elected  officials  on 
the  teams  could  have  claimed  to  represent  these  groups,  but  they  did  not. 
The  mediator  in  this  case  made  no  special  effort  to  take  account  of  the 
externalities,  or  the  spillover  effects,  of  the  agreements  reached.  He  did 
not  raise  the  issue  of  representation  with  the  teams  once  they  had  been 
selected.  He  made  little  or  no  effort  to  respond  to  obvious  imbalances  in 
the  technical  sophistication  of  the  teams.  In  short,  he  behaved  in  a 
manner  quite  consistent  with  the  traditional  role  of  a  labor  mediator.  He 
assumed  a  rather  passive  posture,  let  the  parties  at  the  table  make  the 
agreement  their  own,  stayed  out  of  the  substance  of  the  debate,  and  took 
no  positions. 


MEASURING  SUCCESS 


Any  evaluation  of  a  dispute  resolution  effort  must  consider  the 
fairness  efficiency,  and  stability  of  the  outcome  as  well  as  the  process. 
Moreover,  an  assessment  of  any  method  of  dispute  resolution  would  be 
incomplete  without  a  comparison  of  the  outcome  to  other  possible 
outcomes  likely  to  result  from  other  available  methods. 

At  least  six  criteria  have  been  suggested  by  which  to  judge  the  success 
of  mediation  efforts  in  the  public  sector: 

(1)  The  negotiated  agreement  should  be  readily  acceptable  to  the 
parties  involved. 

(2)  The  results  must  appear  fair  to  the  community. 

(3)  The  results  should  maximize  joint  gains  (as  judged  by  a  disin¬ 
terested  observer). 

(4)  The  results  should  take  past  precedents  into  consideration. 
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(5)  An  agreement  should  be  reached  with  a  minimal  expenditure  of 
time  and  money. 

(6)  The  process  should  improve  rather  than  aggravate  the  relation¬ 
ships  between  or  among  the  disputing  parties  (Fisher,  1979). 

In  the  Foothills  case,  while  the  agreement  was  acceptable  to  the 
parties  directly  involved,  some  groups  affected  but  not  involved  directly 
in  the  negotiation  were  not  pleased  with  either  the  outcome  or  the 
process.  While  the  results  appeared  fair  to  the  community  at  large  at  the 
time  of  the  agreement ,  there  is  some  question  as  to  whether  or  not  the 
consensus  will  hold  as  economic  and  ecological  conditions  change.  The 
agreement  took  a  great  deal  of  time  to  hammer  out,  but  the  expenses 
were  less  than  what  it  probably  would  have  cost  to  pursue  all  the  legal 
opportunities  to  appeal.  Communications  among  the  parties  were 
improved  somewhat — they  learned  how  to  talk  to  each  other — but  it  is 
not  clear  whether  underlying  relationships  improved  at  all.  With  regard 
to  precedents,  there  were  few  to  take  into  account.  Whether  or  not  joint 
gains  were  maximized  is  a  matter  of  some  dispute — some  observers  felt 
that  the  environmentalists  gave  away  too  much. 

In  the  Brayton  Point  case,  the  agreement  was  acceptable  to  the  key 
parties  involved,  although,  again,  some  groups  obviously  affected  had 
only  the  most  indirect  opportunity  to  shape  theterms  of  agreement.  No 
special  attempt  was  made  to  publicize  the  terms  of  the  settlement  so  it  is 
hard  to  judge  whether  the  results  were  deemed  fair  in  the  eyes  of  the 
community  at  large.  The  agreement  was  readily  acceptable  to  the  parties 
at  the  table.  The  way  they  dealt  with  their  differences  certainly  improved 
relationships  among  the  key  actors.  It  is  doubtful,  though,  that  a 
precedent  was  established,  since  so  many  situational  factors  were  crucial 
and  probably  will  never  occur  that  way  again.  Most  observers  feel  that 
the  agreement  did  maximize  the  possible  joint  gains  to  the  parties  at  the 
table,  but  clearly  some  interests  were  not  attended  to  in  the  negotiations. 

The  Connecticut  NIS  agreement  was  acceptable  to  the  parties 
directly  involved,  although  some  concern  was  expressed  by  members  of 
the  Hispanic  community  who  felt  they  were  not  adequately  represented. 
Relationships  otherwise  were  definitely  improved.  The  time  and  money 
spent  were,  in  total,  probably  more  than  what  would  have  been 
consumed  if  the  state  agencies  only  were  involved.  However,  a  unilateral 
decision  by  the  state  probably  would  have  created  substantial  political 
backlash  and  subsequent  instability  that  would  need  to  be  calculated 
into  the  net  costs.  Some  observers  feel  the  NIS  negotiators  in 
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Connecticut  sidestepped  some  of  the  toughest  allocation  decisions  by 
turning  responsibility  for  detailed  decisions  over  to  the  new  Tripartite 
Committee. 

If  the  mediated  negotiation  process  undertaken  in  the  three  cases 
described  here  were  compared  with  the  typical  administrative,  judicial, 
or  legislative  processes  used  to  resolve  such  conflicts  (or  competing 
claims),  we  would  likely  find  that  the  outcome  and  the  process  of 
mediation  appeared  fairer  and  more  efficient  to  most  of  the  parties 
involved  and  produced  more  stable  agreements.  It  is  hard,  though,  to 
generate  convincing  comparative  data  without  artificially  created 
experiments.  Moreover,  it  is  important  to  point  out  that  mediated 
negotiation  is  typically  a  supplement  to  rather  than  a  replacement  for 
the  more  traditional  mechanisms  for  resolving  resource  allocation 
disputes.  In  this  sense,  an  “either-or”  comparison  is  not  really  appro¬ 
priate. 

In  our  American  representative  democracy,  citizens  are  given  the 
opportunity  to  affect  the  decisions  of  legislative  bodies  through 
lobbying  and  voting.  Given  the  general  level  of  (in)accessibility  of  most 
levels  of  government,  lobbying  is  commonly  an  option  reserved  only  for 
the  most  highly  organized  and  (financially)  resourceful  groups. 

The  vote  is  the  most  dominant  instrument  by  which  individuals  may 
register  their  concerns;  however,  it  is  inadequate  in  three  significant 
ways.  First,  our  system  of  “majority  rule”  in  most  instances  allows  little 
accommodation  of  minority  views,  even  though  the  “minority”  might 
comprise  a  sizable  49%  of  the  enfranchised  population.  Second,  public 
resource  allocation  disputes  often  involve  concerns  that  are  not 
reducible  to  a  yes-or-no  decision.  Or,  in  referenda,  an  individual  might 
wish  to  vote  yes  if  certain  future  circumstances  become  true,  and  no 
otherwise.  The  vote  precludes  conditional  decision-making.  Elections 
limit  the  expression  of  opinion  by  forcing  voters  to  cast  their  ballots  for 
candidates  who  usually  represent  “packages”  of  positions  on  various 
issues.  Again,  the  ultimate  outcome  of  initiatives,  referenda,  and 
elections  is  unlikely  to  reflect  the  true  wishes  of  the  voting  community  on 
any  particular  public  resource  allocation  dispute.  Lastly,  the  chances  of 
attaining  pareto-optimal  decisions  are  usually  forfeited  by  the  rigid 
yes-or-no  structure  of  the  ballot.  Trades  that  might  maximize  joint  gains 
are  precluded. 

Opportunities  for  concerned  and  affected  parties  to  express  their 
views  on  the  judgments  made  by  administrative  agencies  usually  take 
the  form  of  ad  hoc  participation  in  issue-specific  public  hearings,  citizen 
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advisory  boards,  and  public  opinion  polls  and  surveys.  These  methods, 
too,  are  limited  and  fall  short  of  the  benefits  of  direct  participation  in 
mediated  negotiation. 

The  outcome  of  disputes  resolved  administratively  may  not 
appear  fair  to  the  community  since  public  input  is  seldom  binding. 
Decisions  are  usually  made  behind  closed  doors  and  certain  groups 
often  feel  frustrated  about  their  inability  to  influence  them.  The  long 
queue  of  legal  suits  before  the  courts  provides  an  indication  of  the  lack 
of  success  of  most  administrative  dispute  resolution  efforts. 

The  judicial  process  is  perhaps  the  most  visible  means  of  dispute 
resolution.  It  is  not  only  a  means  of  decision-making,  but  it  is  also  a 
device  for  contesting  resource  allocation  decisions  made  by  legislative 
and  administrative  bodies.  The  adversarial  character  of  legal  proceedings, 
however,  discourages  joint  problem  solving  and  short  circuits  the  search 
for  mutual  gain.  Typically,  the  issue  is  whether  a  given  administrative 
decision  is  legal,  not  whether  it  is  wise.  Judicial  dispute  resolution  rarely 
leaves  the  disputants  with  a  better  working  relationship  than  they  had 
before  the  conflict  erupted. 

While  mediated  negotiation  may  raise  serious  questions  about  the 
acountability  of  mediators  and  the  representation  of  all  groups,  when 
compared  to  traditional  means  of  dispute  resolution  mediated  negotiation 
— as  a  supplement  to  conventional  legislative,  administrative,  and 
judicial  processes — is  quite  appealing. 


ROLE  AND  RESPONSIBILITY  OF 
THE  MEDIATOR  IN  PUBLIC  RESOURCE 
ALLOCATION  DISPUTES 

Public  resource  allocation  disputes  invariably  involve  the  interests  of 
parties  not  easily  represented,  as  in  the  case  of  natural  resource 
management  decisions  affecting  future  generations.  Consideration  of 
the  interests  of  all  affected  parties,  however,  often  is  crucial  for  the 
successful  implementation  and  stability  of  agreements.  How  can 
mediation  in  the  public  sector  be  structured  to  take  account  of 
externalities  and  to  ensure  appropriate  representation  of  all  interested 

parties? 
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In  labor  mediation,  negotiating  parties  are  expected  to  act  in  their 
own  best  interest.  While  the  parties  directly  involved  in  public  resource 
allocation  disputes  rarely  consider  the  interests  of  unrepresented 
stakeholders  voluntarily,  especially  if  doing  so  would  impinge  on  their 
own  interests,  a  mediator  might  encourage  active  consideration  of  hard- 
to-represent  interests.  Such  prodding  might  take  the  form  of  question¬ 
asking.  For  example,  the  various  proposals  on  other  named  (but 
nonparticipating)  groups.  In  other  words,  the  mediator  might  pur¬ 
posefully  shape  the  mediation  process  in  an  effort  to  influence  the 
outcome.  This  would  help  assure  that  mediated  settlements  serve 
unrepresented  interests  to  the  greatest  extent  possible. 

How  might  mediators  achieve  such  a  result  without  jeopardizing 
their  neutrality  in  the  eyes  of  the  parties  actively  involved,  and  without 
asserting  personal  power  that  nonelected  individuals  are  not  expected  to 
have? 

One  step  might  be  to  imagine  a  credo  for  mediators  to  which  all  those 
practicing  in  the  public  sectors  would  subscribe.  Such  a  credo  should 
include  normative  statements  regarding  the  ethics  of  intervention  in 
public  sector  conflicts,  as  well  as  the  following: 


(1)  Guidelines  for  defining  stakeholding  interests  in  ad  hoc  dispute 
resolution  and  methods  of  identifying  their  legitimate  spokes¬ 
persons. 

(2)  A  list  of  the  objectives  of  ad  hoc  negotiation  and  standards  for  the 
conduct  of  negotiation. 

(3)  A  description  of  mechanisms  for  ensuring  the  protection  of 
interests  not  present  at  the  bargaining  table  and  not  directly 
involved  in  negotiation. 

(4)  Prescriptions  about  the  terms  of  final  agreement  and  the  monitor¬ 
ing  and  implementation  of  such  agreements  [Center  for  Envi¬ 
ronmental  Problem  Solving,  1982:  56-61], 


We  would  urge  that  all  potential  stakeholding  interests  be  informed 
that  a  mediation  process  is  to  occur  and  be  given  advice  on  how  they  can 
participate.  Second,  all  stakeholding  interests  should  be  told  how 
representatives  will  be  selected,  and  again,  how  they  might  become 
involved.  Third,  those  unable  to  represent  themselves  ought  to  be  given 
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the  assistance  necessary  to  present  their  views  effectively.  Fourth, 
private  stakeholder  representatives,  who  should  be  selected  by  those  they 
represent,  should  be  required  to  state  clearly  the  extent  to  which  they  are 
authorized  to  speak  on  behalf  of  their  constituents.  Finally,  all 
stakeholding  interests,  whether  represented  directly  in  the  negotiations 
process  or  not,  should  be  provided  the  opportunity  to  express  their 
views  on  issues  under  consideration  (through  a  public  hearing,  at  special 
meetings  of  the  negotiating  parties,  etc.). 

We  would  further  urge  that  the  objectives  of  each  mediated 
negotiation  be  stated  explicitly  and  approved  by  the  participating 
parties.  Ground  rules  should  be  adopted  by  consensus  to  guide  the 
pacing  of  the  negotiation  (with  attention  to  time  for  thoughtful 
reflection  and  consultation  with  constituents),  confidentiality,  and 
communications  with  the  public. 

Procedures  should  be  integrated  into  the  negotiation  process  to  ensure 
the  protection  of  those  interests  not  represented  at  the  bargaining  table 
but  likely  to  be  affected  by  the  ultimate  settlement.  The  responsibility 
for  “second  guessing”  what  views  such  interests  might  express  in  the 
negotiation  should  not  rest  with  the  mediator;  rather,  the  mediator 
should  be  prepared  to  question  the  negotiating  parties  as  to  how  they 
perceive  the  welfare  of  those  unrepresented  will  be  affected  by  proposed 
agreements.  If  the  mediator  believes  that  the  interests  of  stakeholders 
not  present  at  the  negotiation  would  be  adversely  affected,  he  or  she 
ought  to  point  this  out.  Responsibility  for  such  action  derives  from  the 
mediator’s  obligation  to  help  the  parties  develop  a  stable  agreement, 
since  disgruntled  parties  might  seek  to  block  implementation  of  the 
negotiated  agreement.  In  a  similar  vein,  agreements  should  not  be 
finalized  until  all  the  steps  necessary  to  ensure  implementation  have 
been  clarified.  This  might  require  public  review  and  comment  on  the 
proposed  agreement,  or  consultation  with  administrative  bodies  with 
relevant  jurisdiction.  Ideally,  mediated  negotiation  should  be  conducted 
so  as  to  leave  the  disputing  parties  in  the  best  possible  working 
relationship  in  the  future. 

In  our  view,  the  language  of  agreements  should  meet  certain 
minimum  standards.  First,  agreements  should  be  comprehensible  to  the 
lay  public.  Details  such  as  contingencies,  linkages  to  formal  decisions  by 
bodies  with  pertinent  authority,  and  remediation  procedures  should  be 
stated  explicitly.  All  the  negotiating  parties  should  carefully  review  the 
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terms  of  agreement  to  ensure  that  joint  gains  have  been  maximized  and 
that  the  agreement  is  grounded  on  principles  that  they  will  be  prepared 
to  endorse  in  the  future. 

Finally,  from  our  standpoint,  the  roles  and  responsibilities  of  each  of 
the  participating  parties — and  the  mediator — with  respect  to  implementa¬ 
tion  and  monitoring  of  the  agreement  should  be  specified  in  the  written 
document. 

The  mediator  should  be  required  at  the  outset  of  the  negotiation  to 
outline  in  writing  how  he  or  she  will  ensure  consideration  of  the  points 
mentioned  above.  Such  a  procedure  might  protect  the  mediator  from 
subsequent  charges  of  bias,  prevent  the  incidence  of  a  “mediator  with  a 
mission”  from  subverting  the  negotiations,  and  ensure  the  integrity  and 
credibility  of  the  mediation  process  in  the  eyes  of  the  public-at-large. 

It  has  been  suggested  by  a  number  of  observers  that  the  impartiality 
of  the  mediator  is  one  of  the  prominent  and  critical  conditions  that 
makes  mediation  attractive  to  disputants  in  the  first  place.  Although  the 
mediator  is  expected  to  maintain  an  interest  in  the  mediation  process,  it 
has  been  argued  that  he  or  she  must  be  neutral  with  regard  to  outcome. 
Based  on  the  labor  mediation  model,  mediators  assume  the  roles  of 
catalyst,  educator,  translator,  seeker  of  additional  resources,  bearer  of 
bad  news,  agent  of  reality,  and  scapegoat  (Stulberg,  1980).  Our 
proposal,  that  mediators  might  not  be  neutral  with  regard  to  the 
adequacy  of  representation,  has  been  attacked  as  heresy  in  the 
mediation  field  (McCrory,  1980). 

While  it  may  be  necessary  for  mediators  to  be  perceived  as 
nonpartisan,  the  claim  of  neutrality,  in  our  view,  is  misleading. 
Mediators  are  rarely  disinterested  in  the  outcome  of  their  efforts.  Every 
mediator  has  a  motive  for  engaging  in  dispute  resolution.  Whether  that 
motive  is  primarily  money,  fame,  or  public  service,  mediators  have  an 
interest  in  bringing  parties  not  only  to  an  agreement,  but  to  an 
agreement  that  satisfies  the  disputants  and  “sits  well”  with  their  peers. 

The  growing  popularity  of  alternative  methods  of  dispute  resolution 
(mediation,  arbitration,  etc.)  has  created  an  increasing  willingness  to 
experiment  with  mediation  in  public  sector  disputes.  Because  of  the 
substantial  and  long-lasting  impacts  that  public  sector  resource  allocation 
decisions  can  have  on  the  public  welfare,  those  who  play  mediating  roles 
in  public  sector  disputes  ought  to  reflect  on  the  special  responsibilities 
that  face  them. 
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SEARCHING  FOR  AN  APPROPRIATE 
MODEL  OF  PRACTICE 

THE  LABOR  MODEL  AND  ITS  SHORTCOMINGS 

Collective  bargaining  has  provided  the  model  of  practice  for  most 
professionals  interested  in  public  sector  dispute  resolution.  In  at  least 
one  type  of  public  dispute,  involving  environmental  impacts,  the  labor 
model  has  been  found  inadequate  (Susskind  and  Weinstein,  1980). 
There  are  strong  indications  that  in  the  larger  realm  of  public  resource 
allocation  disputes,  the  labor  model  may  prove  similarly  inappropriate. 

In  collective  bargaining  situations,  the  mediator  is  assumed  to  be 
preoccupied  primarily  (if  not  exclusively)  with  process.  In  contrast,  as 
suggested  earlier,  it  may  be  preferable  for  the  mediator  in  environmental 
and  other  public  disputes  to  assume  the  additional  responsibility  of 
attending  to  certain  key  qualities  of  the  results  of  the  resolution  process 
(i.e.,  fairness,  efficiency,  and  stability). 

Discrepancies  between  these  two  conceptions  of  the  mediator’s  role 
and  responsibilities  may  be  accounted  for  by  differences  in  the  nature 
and  context  of  the  disputes  and  in  the  relationships  among  the  disputing 
parties.  Seven  aspects  of  public  sector  disputes  which  call  into  question 
the  applicability  ■of  the  labor  mediation  model  to  public  dispute 
mediation  have  been  identified. 

( 1 )  While  the  parties  in  labor  disputes  are  easily  identifiable  and  able 
to  select  spokespersons  to  participate  in  mediation,  groups  whose 
interests  are  likely  to  be  affected  by  public  resource  allocation 
decisions  ofen  are  not.  Fifty  years  of  experience  in  the  labor 
relations  field  has  helped  to  institutionalize  both  expectations 
and  procedures  for  representation.  Such  institutionalization  has 
not  occurred  in  the  public  disputes  field. 

(2)  While  the  issues  at  stake  in  labor  disputes  are  fairly  well  defined 
(wages,  fringe  benefits,  working  conditions),  and  the  distribution 
of  costs  and  benefits  is  more  or  less  predictable,  in  public  sector 
disputes  the  concerns  are  frequently  amorphous  and  difficult  to 
articulate  (e.g.,  the  risks  involved  with  the  siting  of  hazardous 
wastes),  and  the  magnitude  and  distribution  of  impacts  is  not  well 
understood. 
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(3)  In  collective  bargaining,  the  relationship  between  the  disputing 
parties  is  on-going,  well  established,  and  involves  familiar  strat¬ 
egies  (strikes,  lock-outs,  etc.).  In  public  sector  disputes,  the 
conflict  may  represent  a  one-time  encounter  between  adversaries 
who  have  never  negotiated  with  each  other  before. 

(4)  The  parties  involved  in  labor  disputes  are  relatively  experienced 
in  negotiating  techniques.  In  public  sector  disputes  the  experience 
of  the  parties  in  negotiation  varies  tremendously;  often  some 
parties  may  be  completely  new  to  the  give-and-take  of  negotiation. 

(5)  In  labor  disputes  the  parties’  interests  in  settling  are  usually 
symmetrical  (they  both  incur  increasing  costs  the  longer  the 
dispute  remains  unresolved).  This  is  not  always  the  case  in  public 
sector  disputes.  In  land  use  disputes,  for  example, 
environmental  groups  may  come  out  ahead  as  long  as  no  decision 
is  reached. 

(6)  Labor  mediation  usually  entails  bilateral  negotiations;  public 
sector  disputes  commonly  involve  numerous  public  agencies  and 
several  special  interest  groups.  Multilateral  disputes  (and  the 
attendant  issues  of  coalition  politics)  make  public  disputes  much 
more  complicated  and  unpredictable. 

(7)  In  collective  bargaining,  potential  “spillover  effects”  caused  by 
excessive  demands  are  minimized  by  standard  references  to 
inflation  rates,  government  consumer  price  indices,  and  other 
indicators  which  guide  the  fairness  of  the  settlement.  In  public 
sector  disputes,  similar  constraints  have  not  been  developed  to 
moderate  the  demands  of  individual  negotiators  (Susskind  and 
Weinstein,  1980). 

In  summary,  since  the  structure,  context,  and  content  of  collective 
bargaining  is  well  established,  a  mediator  acting  only  as  the  guardian  of 
the  process  might  well  be  acceptable.  Representation  is  rarely  an  issue 
since  the  parties  are  readily  identifiable  and  participate  directly.  There  is 
less  need  for  the  mediator  to  serve  as  educator  since  the  parties  are 
usually  experienced  in  negotiation  and  well  informed  about  the  issues. 
The  bilateral  nature  of  negotiations  between  parties  accustomed  to 
bargaining  with  one  another  reduces  the  pressure  on  the  mediator  to 
actively  coordinate  concessions  and  counterproposals.  Also,  the  Darties’ 
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continuing  relationship  tends  to  ensure  their  compliance  with  both 
procedural  conventions  and  the  terms  of  negotiated  agreements.  These 
assumptions,  in  our  view,  do  not  match  the  circumstances  surrounding 
most  public  sector  disputes. 

THE  INTERNATIONAL  MODEL 

The  role  of  mediators  in  international  disputes  contrasts  sharply  with 
the  labor  model  of  mediation.  In  international  mediation,  the  mediator 
maintains  overt  control  over  the  proceedings  and  plays  a  much  more 
active  part  in  the  development  of  the  terms  of  settlement.  This,  in  our 
view,  resembles  more  closely  the  appropriate  role  of  mediators  in  public 
sector  disputes. 

Zartman  and  Berman  point  out  that  “nothing  requires  the  third  party 
itself  to  be  subtle  and  indirect,  except  for  the  general  requirements  of 
effectiveness”  (1982:  78).  It  is  acceptable,  according  to  Zartman  and 
Berman,  for  the  mediator  to  take  an  active  posture.  He  or  she  can  use 
tactics  such  as  pointing  out  benefits  that  will  flow  from  a  solution  or  new 
possibilities  for  resolving  the  problem,  showing  harm  that  will  occur  if 
no  solution  is  found,  or  even  taking  a  more  active  stance  and  offering 
inducements  for  a  negotiated  outcome  or  threatening  deprivations  if 
one  or  both  parties  refuse  to  talk. 

Although  Henry  Kissinger  is  generally  considered  exceptional  among 
international  mediators,  Pruitt  explains  that  Kissinger’s  intervention  in 
the  Middle  East  illustrates  a  number  of  traditional  mediation  strategies 
and  techniques  (Rubin,  1981).  These  extend  beyond  the  role  of 
“facilitator”  or  “catalyst.”  As  mediator,  Kissinger 

(1)  directly  controlled  all  communications  between  the  disputing 
parties; 

(2)  actively  persuaded  the  parties  to  make  concessions; 

(3)  acted  as  a  scapegoat  and  deflector  of  the  parties’  anger  and 
frustration,  rather  than  allowing  the  parties  to  express  their 
emotions  to  one  another; 

(4)  coordinated  the  exchange  of  concessions,  and,  by  so  doing, 
masked  the  bargaining  strengths  of  the  parties  to  one  another; 
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(5)  made  his  own  proposals  for  possible  resolution;  and 

(6)  created  and  maintained  the  momentum  of  the  talks. 


Moreover,  Kissinger’s  entry  into  the  Israeli-Arab  conflict  was 
strongly  motivated  by  the  interest  of  the  U.S.  government.  In  Dynamics 
of  Third  Party  Intervention,  a  collection  of  analyses  of  Kissinger’s 
Middle  East  efforts,  Rubin  notes  that  “several  contributors  conclude 
that  Kissinger  was  primarily  interested  in  protecting  or  enhancing  the 
power  and  reputation  of  the  United  States  in  the  Middle  East, 
particularly  in  relation  to  the  perceived  interests  and  objectives  of  the 
Soviet  Union.”  (1981:  274).  Kissinger’s  interest  in  bringing  the  two 
parties  to  a  settlement  was  apparently  strong  enough  to  warrant 
exorbitant  promises  of  U.S.  military  and  economic  assistance  aimed  at 
inducing  the  parties  to  make  concessions. 

How  can  a  mediator  have  an  agenda  of  his  or  her  own  and  still  retain 
the  trust  of  the  parties?  Both  Fisher  and  Zartman  have  commented  on 
this  issue.  Zartman  (1983)  suggests  that  mediators  are  not  indifferent  to 
the  prospect  of  reaching  agreement,  or  to  the  principles  that  are 
referenced  in  choosing  among  alternative  solutions,  or  to  the  ways  they 
are  perceived  by  the  parties  before,  during,  and  after  a  dispute.  He  also 
suggests  that  mediators  typically  exert  leverage  by  taking  advantage  of 
the  parties’  relative  eagerness  for  a  settlement,  suggesting  possible  side 
payments,  and  allowing  the  parties  to  “be  soft,  but  act  tough”  (by 
transmitting  concessionary  offers  privately  while  the  parties  continue  to 
posture  in  public).  Such  active  involvement  in  negotiations  suggests  that 
mediators  are  far  from  neutral,  although  Zartman  does  emphasize  that 
mediators  manipulate  the  parties  only  with  their  tacit  permission.  Fisher 
(this  issue)  suggests  that  mediators  can  exert  influence  in  the  same  way 
any  party  can,  by  taking  advantage  of  (1)  the  power  of  skill  and 
knowledge,  (2)  the  power  of  a  good  relationship,  (3)  the  power  of  a  good 
alternative  to  negotiating,  (4)  the  power  of  a  good  option,  (5)  the  power 
of  legitimacy,  and  (6)  the  power  of  commitment.  Mediators  can  and  do 
exert  influence.  If  mediators  of  international  disputes  can  play  such  an 
active  role  and  still  retain  the  confidence  of  all  the  parties,  why  should 
mediators  in  public  sector  disputes  adopt  the  more  passive  style  of  their 
labor  counterparts? 
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OBSTACLES  TO  MORE  WIDESPREAD  USE 
OF  MEDIATED  NEGOTIATION 
IN  THE  PUBLIC  SECTOR 

There  are  several  obstacles  to  more  widespread  use  of  mediated 
negotiation  in  the  public  sector. 

REPRESENTATION 

One  of  the  first  hurdles  to  overcome,  as  we  have  noted  already,  is  the 
identification  of  all  the  parties  likely  to  hold  an  interest  in  the  outcome. 
In  private  disputes,  the  affected  parties  identify  themselves.  In  public 
disputes,  especially  those  with  spillover  effects,  the  definition  of 
legitimate  stakeholding  interests  can  itself  lead  to  conflict. 

Assuming  the  problem  of  identifying  interests  can  be  overcome,  the 
next  obstacle  is  to  ensure  that  appropriate  spokespersons  are  selected. 
The  lack  of  organization  or  structure  of  certain  interests  hinders  the 
selection  process.  However,  since  the  effectiveness  of  a  negotiated 
agreement  often  depends  on  the  ability  of  representatives  to  reflect 
accurately  and  respond  effectively  to  the  needs,  priorities,  values,  and 
interests  of  the  groups  involved,  the  selection  of  spokespersons  is 
critical.  Difficulty  in  ensuring  that  spokespersons  have  the  authority 
they  need  to  commit  their  constituents  may  undermine  an  entire  effort. 

Finally,  the  ad  hoc  selection  of  a  representative  to  participate  in 
mediated  negotiations  may  provoke  opposition  from  true  believers  in 
“representative  democracy.  ”  Our  system  of  government  was  established 
on  the  premise  of  representation  by  elected  officials.  Beginning  with  the 
Interstate  Commerce  Act  of  1887,  officials  have  delegated  limited  public 
policymaking  authority  to  independent  commissions  and  “New  Deaf- 
type  agencies.  This  has  not,  however,  been  achieved  without  criticism 
(Lowi,  1969).  Mediated  negotiation  in  the  formulation  of  public  policy 
and  public  resource  allocation  decisions  may  suggest  to  some  yet 
another  undesirable  step  away  from  representative  democracy  (Haefele, 
1974). 


LINKING  INFORMAL  NEGOTIATION 
TO  FORMAL  REGULATORY  AND 
ADJUDICATORY  MECHANISMS 
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Elected  decision-makers  may  hesitate  to  participate  in  a  mediation 
effort.  They  may  feel  threatened  by  a  process  that  forces  them  to 
surrender  even  a  modicum  of  their  authority.  Government  agencies  may 
be  unsure  about  the  propriety  of  participating  in  ad  hoc  negotiation  in 
light  of  their  legislative  mandates.  Reporting  on  recent  U.  S.  Geological 
Survey  (USGS)  and  Council  on  Environmental  Quality  (CEQ)  exper¬ 
iments  with  environmental  mediation,  Sachs  found  that  “federal 
officials  fear  that  mediated  settlement  might  be  challenged  under  the 
Administrative  Procedures  Act”  (Sachs,  1982:  97). 

Individuals  and  action  groups  participating  in  informal  dispute 
resolution  efforts  may  feel  uncertain  about  the  extent  to  which  they 
relinquish  their  constitutional  rights  if  they  agree  to  participate.  They 
may  be  concerned  that  statements  made  during  informal  negotiations 
will  be  used  against  them  should  negotiations  fail  and  litigation  follow. 
Sachs  notes  that  “some  attorneys  feel  the  use  of  collaborative  procedures 
in  the  early  stages  of  a  case  might  weaken  their  position  in  later  court 
action”  (1982:  97). 

INSUFFICIENT  INCENTIVES  TO 
BRING  ALL  THE  KEY  PARTIES 
TO  THE  BARGAINING  TABLE 

A  significant  hindrance  to  the  more  widespread  use  of  mediated 
negotiation  in  public  resource  allocation  disputes  is  the  lack  of  sufficient 
incentives  to  bring  all  disputing  parties,  particularly  the  most  powerful, 
to  the  bargaining  table. 

In  disputes  involving  groups  with  unequal  bargaining  power,  the 
party  holding  the  advantage  may  not  recognize  the  need  for  mediation. 
The  more  powerful  group  may  believe  that  it  can  achieve  its  goals 
without  making  concessions.  Negotiations  are  unlikely  to  attract  all  the 
parties  to  the  bargaining  table  as  long  as  one  or  more  parties  is 
convinced  that  it  can  “win  it  all.” 

UNFAMILIARITY  WITH  MEDIATION 

Another  obstacle  to  more  frequent  use  of  mediated  negotiation  is  the 
sheer  lack  of  information  about  the  method  and  its  advantages.  Past 
experiments  with  mediated  negotiation  in  the  public  sector  have  not 
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received  much  attention  in  the  press,  government  publications,  or  in  the 
university  programs  that  train  administrators,  planners,  and  lawyers. 
The  concept  of  mediation  remains  tied,  in  the  public’s  mind,  to  collective 
bargaining,  divorce  proceedings,  and,  more  recently,  community  dis¬ 
putes  (consumer  complaints,  disputes  between  neighbors,  and  other 
small-scale  disagreements). 

AVAILABILITY  OF  TRAINED  MEDIATORS 

Even  if  an  administrator  or  a  private  citizen  involved  in  a  public 
resource  allocation  dispute  wishes  to  advocate  a  mediated  approach,  the 
lack  of  trained  mediators  acceptable  to  all  the  parties  may  impede  the 
effort. 

Disputants  in  search  of  a  nonpartisan  and  qualified  mediator  are 
often  at  a  loss  as  how  to  locate  a  suitable  person.  Referral  services  are 
not  yet  well  established.  Thus  far,  most  mediators  are  volunteers. 
Prominent  citizens,  respected  by  all  the  parties  in  the  dispute  or 
identified  through  an  ad  hoc  network  of  professionals  in  the  field  of 
dispute  resolution,  may  be  available.  This  is  not  a  system  that  can  work 
as  the  demand  grows. 

The  payment  of  mediators  is  a  sensitive  matter.  The  parties  to  a 
dispute  may  question  the  nonpartisanship  of  a  mediator  paid  by  only 
one  of  the  parties.  Most  of  the  experiments  in  public  sector  mediation 
have  been  financed  by  private  foundations.  These  funds  are  limited.  No 
equivalent  to  the  Federal  Mediation  and  Conciliation  Service  (one 
source  of  mediators  in  collective  bargaining  disputes)  exists  yet. 
Mechanisms  for  equitable  sharing  of  the  costs  of  mediation  will  be 
needed  to  overcome  a  critical  barrier  to  the  more  widespread  use  of 
mediation  in  public  disputes. 


CONCLUSION 

Some  of  the  obstacles  described  above  may  dissolve  as  the  field  of 
public  dispute  resolution  matures  and  existing  institutional  arrange¬ 
ments  are  adapted  to  accommodate  the  peculiarities  of  mediated 
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negotiation.  Other  obstacles  will  give  way  only  to  further  research  and 
experimentation. 

Our  objective  in  this  article  has  not  been  to  advocate  the  use  of 
mediated  negotiation  in  public  disputes,  but  rather  to  urge  its  pro¬ 
ponents  to  consider  seriously  whether  mediators  can  be  held  sufficiently 
accountable  to  the  interests  of  the  public  at  large.  In  our  view, 
mediators  might  be  sufficiently  accountable,  but  only  if  (1)  they  choose 
an  appropriately  activist  model  to  guide  their  practice  (which  in  our 
view  is  definitely  not  the  labor  mediation  model);  (2)  they  adopt  an 
appropriate  credo  that  is  known  to  all  potential  participants  in  each 
mediated  negotiation  effort;  (3)  they  assume  measures  of  success  that 
emphasize  the  quality  (but  not  the  particular  substance)  of  agreements; 
and  (4)  they  continue  to  seek  better  ways  of  overcoming  the  obstacles  to 
more  widespread  use  of  mediated  negotiation  in  the  public  sector. 
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In  recent  years  this  country’s  traditional  reliance  on  the  courts  to 
resolve  disputes  has  come  under  serious  question.* 1  Although  there  is 
some  evidence  that  as  a  society  we  are  no  more  litigious  than  we  have 
ever  been,  the  quality  and  mix  of  our  litigation  certainly  has  changed.2 
Many  rights  being  asserted  in  litigation  today  did  not  exist  twenty  years 
ago.3  Also,  courts  have  increasingly  recognized  private  rights  of  action 
for  wrongs  for  which  statutory  remedies  were  non-existent  or  were  lim- 
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A.B.,  1957,  University  of  California;  LL.B.,  1961,  Yale  Law  School. 
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1.  See,  e.g. ,  Landsman,  The  Decline  of  the  Adversary  System:  How  the  Rhetoric  of 
Swift  and  Certain  Justice  Has  Affected  Adjudication  in  American  Courts,  29  Buffalo  L.  Rev. 
487,  502-03  (1980). 

Professor  Leonard  L.  Riskin  attributes  the  American  emphasis  on  adversarial  alterna¬ 
tives  to  our  national  culture,  which  places  a  high  value  on  “freedom  as  an  absence  of  re¬ 
straint  and  on  autonomy  and  individual  liberty  as  the  highest  goal.”  He  contrasts  the 
Confucian  emphasis  on  harmony  as  the  natural  and  desirable  condition.  Riskin,  Mediation 
and  Lawyers.  43  Ohio  St.  L.J.  29,  30  (1982). 

2.  See  J.  Leiberman,  The  Litigious  Society  (1981);  Cavanaugh  &  Sarat.  Thinking 
About  Courts:  Toward  and  Beyond  a  Jurisprudence  of  Judicial  Competence ,  14  Law  &  Soc’Y 
Rev.  371,  420  (1980);  Friedman,  The  Six  Million  Dollar  Man:  Litigation  and  Rights  Con¬ 
sciousness  in  Modern  America,  39  Md.  L.  Rev.  661  (1980);  Hufstedler,  New  Blocks  for  Old 
Pyramids:  Reshaping  the  Judicial  System.  44  S.  Cal.  L.  Rev.  901,  907  (1971).  These  sources 
are  cited  in  an  unpublished  paper  by  Marc  Galanter,  Reading  the  Landscape  of  Disputes: 
What  We  Know  and  Don’t  Know  (And  Think  We  Know)  About  Our  A lledgedlv  Contentious 
and  Litigious  Society ,  presented  at  the  National  Conference  on  the  Lawyer’s  Changing  Role 
in  Resolving  Disputes,  Oct.  1982,  at  the  Harvard  Law  School  (on  file  with  the  authors).  It  is 
worth  noting  that  in  California  one  out  of  every  hundred  citizens  files  a  lawsuit  each  year. 
Lundquist.  Humanizing  Litigation,  Litigation,  Spring  1978,  at  3,  4. 

3.  For  example,  the  right  not  to  be  discriminated  against  in  employment  based  on 
race  or  sex,  the  extension  of  the  protections  of  due  process  to  large  classes  of  individuals 
including  welfare  recipients,  prisoners,  and  the  mentally  ill,  and  the  requirement  of  environ¬ 
mental  impact  reports,  are  all  relatively  recent  developments. 
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ited  to  administrative  enforcement.4 

The  rapid  development  of  public  interest  law5  in  the  past  two  de¬ 
cades  has  contributed  to  the  expansion  of  legally  cognizable  rights. 
Both  through  landmark  decisions  6  and  the  skillful  use  of  publicity,7 
public  interest  litigators  have  had  a  profound  impact  on  our  society 
and  the  way  we  do  business.  Yet,  despite  the  many  dramatic  successes 
achieved  by  public  interest  litigants  in  the  courts,  there  are  good  rea¬ 
sons  to  consider  alternative  approaches  for  resolving  public  interest 
disputes. 

The  economic  motivation  propelling  other  civil  litigants  toward  al¬ 
ternatives  to  litigation8  is  equally  apparent  in  the  public  interest  sector.9 


4.  On  the  implication  of  private  rights  of  action  under  federal  statutes,  see  articles 
collected  in  Note,  Private  Rights  of  Action  Under  Title  IX  of  the  Education  Amendments  of 
.1972:  Cannon  v.  University  of  Chicago ,  3  Harv.  Women’s  L.J.  141,  142  n.8  (1980).  See  also 
Ronfeldt,  Implying  Rights  of  Action  For  Minorities  and  the  Poor  Through  Presumptions  of 
Legislative  Intent ,  34'Hastings  L.J.  969  (1983). 

5.  The  term  “public  interest  law”  first  was  applied  in  the  mid-1960’s  to  the  work  of 
legal  groups  making  efforts  to  secure  legal  services  for  those  lacking  them.  Note,  In  Defense 
of  an  Embattled  Mode  of  Advocacy:  An  Analysis  and  Justification  of  Public  Interest  Practice, 
90  Yale  L.J.  1436,  1436  n.3  (1981).  See  Cooke,  Public  Interest  Law  and  Lawyers  for  the 
Public  Interest,  34  Rec.  A.B.  City  N.Y.  6,  7  (1979). 

Examples  of  public  interest  litigators  include  the  American  Civil  Liberties  Union, 
which  emphasizes  personal  freedoms  and  assumes  that  if  government  is  to  serve  the  public 
interest,  it  must  be  closely  monitored  from  the  outside:  the  NAACP  Legal  Defense  Fund, 
which  uses  law  strategically  to  lay  the  groundwork  for  political  change;  the  Legal  Services 
Corporation,  which  acts  as  an  independent  monitor  of  government  and  private  activities 
affecting  the  poor;  the  Lawyers’  Committee  for  Civil  Rights  Under  Law,  which  involves 
private  lawyers  in  representing  and  legitimizing  unrepresented  interests  in  constitutional  and 
statutory  law  enforcement;  and  the  public  interest  law  firms,  supported  by  foundations  and 
the  general  public,  such  as  the  Environmental  Defense  Fund,  the  Public  Citizen  Litigation 
Group,  and  Public  Advocates,  Inc.,  which  address  the  concerns  of  environmentalists,  con¬ 
sumers,  the  elderly,  children,  women,  prisoners,  and  many  other  under-represented  constitu¬ 
encies.  Council  for  Public  Interest  Law,  Report:  Balancing  the  Scales  of 
Justice:  Financing  Public  Interest  Law  in  America  19-21  (1976);  Note. supra,  at  1436 
n.3. 

6.  For  a  list  of  cases,  see  Note,  supra  note  5,  at  1437  n.6. 

7.  The  public  education  aspect  of  public  interest  practice  can  be  a  major  service  in 
itself.  Although  Mr.  Wolinsky  and  Ms.  Arriola,  in  their  accompanying  Commentary.  Public 
Interest  Practice  in  Practice:  The  Law  and  Reality,  34  Hastings  L.J.  1207  (1983),  point  to 

Committee for  Childrens’  Television  Inc.  v.  General  Foods  Corp. ,  No.  61056  (Cal.  Ct.  App.,  2d 
Dist.,  Mar.  30,  1982),  as  a  “non-victory,”  Arriola  &  Wolinsky,  supra,  at  1221-23,  the  public¬ 
ity  surrounding  that  suit  and  the  F.T.C.  hearings  which  followed  have  gone  a  long  way 
toward  educating  the  public  about  the  nutritional  value  of  sugared  breakfast  cereals.  It  is  not 
supnsing  that  a  major  consideration  in  decisions  about  the  initiation  and  conduct  of  public 
interest  litigation  is  the  potential  impact  of  publicity  about  the  litigation.  Letter  from  Greg 
Thomas  (lawyer  for  the  Committee  for  Childrens’  Television  Inc.)  to  Howard  Herman  (May 
24,  1983)  (on  file  at  the  Hastings  Law  Journal  Office). 

8  See,  e.g. ,  the  Keynote  Address  by  Chief  Justice  Warren  Burger  to  the  Pound  Con¬ 
ference.  Agenda  for  2000  A.  D.— A  Need  for  Systematic  Anticipation,  70  F.R.D.  83.  92  (1976). 
More  recently,  the  Rand  Corporation  has  released  a  study  which  found  that  the  average  cost 
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Public  interest  lawyers  know  that  resources  are  scarce  and  that  their 
commitment  to  one  battle  means  that  another  must  be  foregone.  In  a 
time  of  decreased  public  funding,10  survival  of  public  interest  lawyer¬ 
ing  may  depend  upon  the  availability  of  cost-effective  alternatives  to 
litigation.* 11 

Additionally,  the  substantial  delays  involved  in  litigation12  may 
rob  public  interest  litigants  of  many  of  the  benefits  they  turned  to  litiga¬ 
tion  to  achieve.13  Too  often,  the  remedies  available  through  litigation 
also  fall  short  of  complete  relief.14 


for  processing  a  ton  case  through  jury  trial  in  federal  district  court  exceeded  the  average 
award  for  such  cases.  Report  by  Dr.  James  S.  Kakalik  and  Abby  Robyn,  “Costs  of  the  Civil 
District  Court:  Expenditures  for  Processing  Tort  Cases.”  Rand  Corp.,  Santa  Monica.  Cal.. 
Oct.  1982.  This  is.  of  course,  in  addition  to  the  costs  and  attorneys  fees  borne  by  the  parties. 
Commenting  on  a  preliminary  draft  of  this  study.  Chief  Justice  Burger  observed,  “If  this  is 
correct,  we  need  to  ask  whether  it  is  wise  to  continue  using  taxpayers’  money  in  this  man¬ 
ner.”  Burger .Arbitration,  Not  Litigation,  Nation’s  Bus.,  Aug.  1982,  at  52. 

9.  See,  e.g. ,  Everett.  Financial  Assistance  for  Public  Interest  Group  Participation  in  En¬ 
vironmental  Decisionmaking ,  10  Envtl.  L.  483  (1980)  (mounting  financial  pressures  on  pub¬ 
lic  interest  groups  in  the  environmental  sector). 

10.  Note,  supra  note  5,  at  1437  n.8. 

11.  See  Green,  Marks  &  Olson,  Settling  Large  Case  Litigation:  An  Alternative  Ap¬ 
proach,  1 1  Loy.  L.A.L.  Rev.  493  (1978)  (cataloguing  the  expenses  of  large  suits,  and  offering 
an  example  of  an  alternative  dispute  resolution  process  succeeding  in  practice  in  the  kind  of 
complex  litigation  that  characterizes  many  public  interest  disputes). 

12.  By  way  of  example,  the  Judicial  Council  of  California  has  noted  that  the  median 
time  to  decision  for  civil  cases  (from  the  date  on  which  notice  of  appeal  is  filed  to  the  filing 
of  the  Appellate  court’s  decision)  ranges  from  one  year  to  twenty-nine  months.  Jud.  Coun¬ 
cil  of  Cal.,  1982  Annual  Report  to  the  Governor  and  the  Legislature  62  &  Table 
XIV  (1982). 

13.  Burger,  supra  note  8,  at  53-54. 

14.  See,  e.g. ,  Comment,  The  Limits  of  Litigation:  Public  Housing  Site  Selection  and  the 
Failure  of  Injunctive  Relief ,  122  U.  Pa.  L.  Rev.  1330  (1974).  Using  the  example  of  suits 
against  local  housing  authorities,  this  comment  suggests  the  extent  to  which  court  victories 
can  be  nullified  by  the  difficulty  of  enforcing  court-ordered  change  against  a  public  agency 
defendant  with  broad  discretionary  powers.  The  author  observes  that,  for  a  variety  of  rea¬ 
sons,  including  the  difficulty  of  identifying  a  responsible  individual,  courts  are  hesitant  to 
exercise  their  sole  real  enforcement  power — citation  for  contempt — against  public  officials. 

Even  when  the  defendants  attempt  to  comply  with  a  court-ordered  program,  the  practi¬ 
cal  problems  of  implementation  and  monitoring  compliance  can  be  enormous.  See.  e.g.. 
Note,  The  Wyatt  Case:  Implementation  of  a  Judicial  Decree  Ordering  Institutional  Change. 
84  Yale  L.J.  1338  (1975)  (tracking  the  implementation  of  a  judicial  decree  ordering  Ala¬ 
bama’s  state  hospital  system  to  deliver  adequate  treatment  to  mentally  impaired  patients). 

An  additional  problem  with  judicial  resolution  of  public  interest  law  suits  is  that  it 
forces  the  judiciary  into  a  legislative  role.  See  generally  Chayes.  The  Role  of  the  Judge  in 
Public  Law  Litigation,  89  Harv.  L.  Rev.  1281  (1976).  Although  Professor  Chayes  felt  that, 
on  balance,  the  judiciary  could  be  entrusted  with  this  expanded  role,  he  noted  the  very 
serious  problems  inherent  in  subjecting  both  the  parties  to  a  suit  (and  a  multitude  of  non- 
parties)  to  continual  judicial  oversight  of  regulatory  policy  devised  by  the  court.  By  con¬ 
trast.  mediated  negotiations  allow  public  agencies  to  maintain  their  delegated  role  of  ad¬ 
ministering  policies  set  by  the  legislature:  the  agencies  simply  are  given  the  opportunity  to 
perform  that  role  with  the  advantage  of  input  from  the  most  directly  concerned  sector  of  the 
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This  Commentary  addresses  one  alternative  to  litigation:  media¬ 
tion.15  First,  the  mediation  process  is  described.  Then  its  application  to 
public  interest  disputes  is  explained.  Finally,  two  proposals  are  ad¬ 
vanced  for  incorporating  mediation  into  the  process  of  resolving  public 
interest  disputes. 


The  Mediation  Process 


Mediation  is  facilitated  negotiation.  Mediators  are  used  by  parties 
to  a  dispute  to:  1)  depersonalize  the  dispute,  thus  reducing  the  level  of 
emotion;  2)  enable  discussion  to  take  place  when  the  parties  are  not 
willing  to  talk  directly  to  one  another;  3)  permit  confidential  informa¬ 
tion  to  be  used  to  facilitate  a  settlement  without  revealing  it  to  the  other 
side;  4)  clarify  issues  and  identify  the  interests  of  the  parties;  5)  develop 
new  options  for  a  mutually  satisfactory  resolution;  and  6)  prevent  con¬ 
flict  aftermath.16 


Mediation  is  distinct  from  arbitration,  the  most  familiar  alterna¬ 
tive  dispute  resolution  mechanism.  The  following  chart17  illustrates 
some  of  the  similarities  and  differences  between  mediation  and 
arbitration: 


Mediation 

1.  Voluntary 

2.  Impartial 

3.  Mediator  selected  by  the 
disputants 

4.  Mediator  can  explore 
broad  avenues  of  cause, 
help  identify  issues,  and 
explore  alternatives  for 
resolution 

5.  Disputants  rarely  submit 
evidence  or  have  witnesses 
since  testimony  as  such 
holds  no  weight 


Arbitration 

1.  Voluntary  (usually) 

2.  Impartial 

3.  Arbitrator  selected  by  the 
disputants 

4.  Arbitrator  can  address 
only  those  issue-questions 
which  the  parties  have 
jointly  agreed  to  submit 

5.  Disputants  can  submit 
evidence  and  have 
witnesses 


public.  See  M.  Cappelletti  &  J.  Jolowicz,  Public  Interest  Parties  and  the  Role  of 
the  Judge  in  Civil  Litigation  (1975). 

15.  Although  this  Commentary  focuses  on  mediation,  it  should  be  noted  that  a  wi  e 
variety  of  alternative  dispute  resolution  procedures  have  been  developed,  including  neutra 
fact  finding,  the  mini-trial,  and  a  combined  mediation-arbitration  procedure.  See  '  Alterna¬ 
tive  Methods  of  Dispute  Settlement,  A  Selected  Bibliography,”  compiled  by  the  Specia 
Committee  on  Alternative  Means  of  Dispute  Resolution  of  the  American  Bar  Association. 
Dec.  1979.  and  updated  May  1982. 

16.  Conflict  aftermath  is  the  continuation  of  conflict  after  the  apparent  resolution  o 

P17.  Reprinted  by  permission  of  the  American  Intermediation  Service  and  William  F. 
Lincoln  from  a  manual  on  negotiation  and  mediation. 
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6. 

Disputants  participate  in 

6. 

Disputants  do  not 

developing  procedures 

participate  in  developing 
procedures 

7. 

Mediator  can  have  private 

7. 

Arbitrator  cannot  have 

meetings  (caucuses)  with  a 

private  meetings  (caucuses) 

disputant 

with  a  disputant 

8. 

Disputants  fully  participate 

8. 

Disputants  do  not 

in  the  decision-making 

participate  in  the  decision¬ 

process  regarding 

making  process  regarding 

substantive  outcomes 

substantive  outcomes 

9. 

Mediator  has  no  authority 

9. 

Arbitrator  has  authority  to 

to  render  a  decision 

render  a  decision 

10. 

No  decisions,  only 

10. 

Decision  is  “final  and 

settlement  agreements 
between  the  parties 

binding” 

11. 

Primarily  interested  in 

11. 

Determines  “right”  and 

“mutual  gain”  resolutions 

“wrong,”  or  guilt  and 
innocence,  rectification 

Mediators  are  “process”  experts.  To  be  effective,  they  need  not 
have  expertise  in  the  subject  of  the  dispute.  Initially,  they  help  the  par¬ 
ties  decide  what  is  to  be  discussed  and  how  the  discussions  are  to  take 
place.  The  parties  decide  whether,  and  when,  to  bring  in  experts. 

Mediation  also  offers  the  parties  maximum  control  over  the  pro¬ 
cess  of  resolving  the  conflict,  an  opportunity  to  redefine  the  area  of 
discussion  so  that  the  larger  interests  can  be  served,  and  a  collaborative 
framework  rarely  found  in  formal  proceedings.  Even  when  direct  ne¬ 
gotiations  have  broken  down,  mediation  can  provide  a  face-saving  pro¬ 
cedure  for  reestablishing  communication  among  the  parties. 

For  decades,  mediation  had  proven  an  effective  means  of  resolving 
complex  disputes  in  the  field  of  organized  labor.18  More  recently,  me¬ 
diation  has  become  an  important  adjunct  to  litigation  in  family  law 
matters.19  Parties  frequently  involved  in  general  civil  litigation  also  are 
beginning  to  investigate  alternatives  to  adverserial  processes.20 

To  date,  state  legislation  concerning  mediation  has  been  limited.21 
However,  the  number  and  scope  of  mediation  programs  are  increasing 


18.  For  a  discussion  of  mediation  in  the  collective  bargaining  context,  see  W.  Simkin. 
Mediation  and  the  Dynamics  of  Collective  Bargaining  (1971). 

19.  In  California,  for  example,  mediation  is  mandated  for  child  custody  matters  in  di¬ 
vorce  cases.  Cal.  Civ.  Code  §  4607  (West.  Supp.  1983).  A  substantial  segment  of  the  fam¬ 
ily  law  bar  nationwide  is  beginning  to  utilize  collaborative  processes,  including  having  the 
same  lawyer — or  in  some  cases  a  lawyer  and  therapist  team — work  with  the  separating 
couple.  See  generally  Am.  Bar  Ass’n,  Alternative  Means  of  Family  Dispute  Resolu¬ 
tion  (1982);  Riskin,  supra  note  1. 

20.  See .  e.g. ,  “ Managing ”  Company  Lawsuits  to  Stay  Out  of  Court,  Bus.  Wk..  Aug.  23. 
1982.  at  59. 

21.  For  a  compilation  of  state  laws  relating  to  mediation,  see  State  Legislation  on 
Dispute  Resolution  (A.B.A.  Special  Committee  on  Alternative  Means  of  Dispute  Resolu¬ 
tion  Monograph  No.  1,  June  1982). 
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dramatically.22  There  is  reason  to  believe  that  mediation  also  can  con¬ 
tribute  substantially  to  the  resolution  of  public  interest  disputes. 


The  Value  of  Mediation  in  Public  Interest  Disputes 

Three  characteristics  of  public  interest  litigation  particularly  sug¬ 
gest  the  value  of  mediation  in  public  interest  disputes:  1)  the  tendency 
of  the  parties  to  take  positions  based  on  principle  that  put  the  essentials 
of  discussion  beyond  negotiation;  2)  the  fact  that  much  public  interest 
litigation  never  actually  resolves  the  underlying  controversies;  and  3) 
the  frequent  failure  of  government  defendants  to  identify  someone  to 
take  responsibility  for  settling  disputes.  Following  the  discussion  of 
each  of  these  characteristics  is  a  description  of  how  mediation  can 
help.23 

Much  Public  Interest  Litigation  Is  Instituted  and  Maintained  Because  the 
Parties  Take  Positions  Based  on  Principles  That  Are  Beyond 
Negotiation 

Professor  Marc  Galanter  of  University  of  Wisconsin  Law  School 
has  analyzed  nonsettling  cases  to  determine  the  reason  for  their  longev¬ 
ity.  He  concludes  that  these  hard-to-settle  cases  often  involve  situa¬ 
tions  in  which  a  party  needs  the  judicial  declaration  itself,  rather  than 
simply  a  settlement  of  the  immediate  dispute.24  In  some  cases  a  litigant 
wants  to  secure  a  declaration  of  “good  law.”25  In  others,  a  premium  is 
placed  on  having  an  external  agency  make  the  decision.26  Frequently, 
accepting  a  negotiated  resolution  is  perceived  as  weakening  the  future 


_  22.  Ronald  L.  Olson,  Chair  of  the  A.B.A.  Special  Committee  on  Alternative  Means  of 
Dispute  Resolution,  notes  in  his  foreword  to  the  monograph  State  Legislation  on  Dis¬ 
pute  Resolution,  supra  note  21,  that  more  than  400  private  and  government  agencies  are 
currently  providing  informal  dispute  resolution  services.  In  addition.  188  communities  in  38 
states  have  established  “neighborhood  justice  centers."  For  a  description  of  an  exemplary 
program  of  this  type,  see  San  Francisco  Community  Boards.  1981  Annual  Report 
(1981)  (on  file  with  authors).  Mediation  also  has  come  to  play  an  important  role  in  the 
juvenile  justice  field.  See  E.  Vorenburg,  A  State  of  the  Art  Survey  of  Dispute  Reso¬ 
lution  Programs  Involving  Juveniles  (1982). 

23.  There  are  other  characteristics  of  public  interest  litigation  that  suggest  the  potential 
value  of  mediation.  For  example,  it  is  the  authors’  experience  that  public  interest  litigants 
often  use  the  threat  of  litigation  to  encourage  settlement  of  the  underlying  issues.  Media¬ 
tion.  as  a  more  direct  method  of  bringing  the  parties  to  the  negotiating  table,  would  be  a 
more  efficient  use  of  time  and  money  and  would  better  serve  the  public  interest. 

24.  Galanter.  supra  note  2,  at  24-25. 

25.  Id.  at  26.  Among  the  “good  law”  cases,  perhaps  the  most  famous  is  Brown  v. 
Board  of  Educ.,  347  U.S.  483  (1954). 

26.  Galanter,  supra  note  2.  at  25.  For  example,  a  government  or  corporate  employee 
not  wanting  to  take  responsibility  for  a  settlement  might  be  very  anxious  to  have  a  third 
party  decide  the  cause. 
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bargaining  credibility  of  a  party.27  In  other  cases  a  vindication  of  fun¬ 
damental  values  is  sought.28 

Although  such  perceptions  make  settlement  more  difficult,  the  fact 
is  that  parties  in  general  civil  litigation  frequently  change  their  percep¬ 
tions  of  what  is  and  is  not  negotiable.  Almost  ninety  percent  of  all  civil 
lawsuits  eventually  settle.29  In  contrast,  perhaps  only  fifty  percent  of 
the  public  interest  cases  settle.30  It  is  unclear  how  much  of  this  differ¬ 
ence  in  settlement  rate  is  attributable  to  the  inability  of  particular  par¬ 
ties  to  establish  and  maintain  effective  communication  and  how  much 
is  attributable  to  the  unique  nature  of  public  interest  litigation.  A  look 
at  the  process  of  mediated  negotiations  suggests,  however,  that  its  ap¬ 
plication  to  public  interest  disputes  could  substantially  reduce  the  need 
for  litigation. 

The  most  important  function  of  any  negotiation  is  to  educate  the 
parties  about  their  own  and  opposing  interests.  This  enables  them  to 
take  into  account  the  perspectives  and  needs  of  all  parties  to  the  dispute 
in  considering  settlement  options.  By  utilizing  an  intermediary,  this 
educational  process  may  even  take  place  without  face-to-face  discus¬ 
sions  by  the  parties.  The  intermediary  permits  the  parties  to  explore 
possible  resolutions  without  either  party  giving  up  its  litigating  stance 
or  revealing  confidential  information  to  other  litigants. 

Sometimes  this  educational  process  of  settlement  talks  will  induce 
even  the  most  committed  believer  in  principle  to  substitute  a  negotiable 
objective  for  a  non-negotiable  one  which  has  contributed  to  impasse. 
For  example,  a  group  that  in  principle  opposes  the  building  of  nuclear 
power  plants  might  be  persuaded  to  negotiate  over  the  terms  and  con¬ 
ditions  on  which  a  power  plant  would  be  built  (or  completed)  if  the 
plant  would  use  only  waste  fuels  already  generated  by  the  nation’s  nu¬ 
clear  weapons  program. 


27.  Id.  Some  trial  lawyers  feel  impelled  to  try  the  hard  cases,  to  maintain  credibility  in 
further  negotiations.  Belli,  Pretrial:  Aid  to  the  New  Advocacy.  43  Cornell  L.Q.  34  (1957). 
A  frequent  defendant  such  as  a  utility  company  may  not  want  to  make  settlement  too  easy 
for  fear  of  encouraging  further  claims.  An  employer  might  be  reluctant  to  compromise  in  a 
dispute  with  one  employee  for  fear  that  other  employees  will  demand  equal  treatment. 

28.  Galanter.  supra  note  2,  at  26.  The  National  Rifle  Association's  efforts  to  strike 
down  legislation  aimed  at  gun  control  is  one  example. 

29.  Id.  at  23. 

30.  Letter  from  Sidney  M.  Wolinsky,  co-founder  of  Public  Advocates  Inc.  (May  19, 
1983)  (on  file  with  the  authors). 

A  lower  rate  of  settlement  is  also  suggested  by  statistics  published  by  the  Aministrative 
Office  of  the  United  States  Courts.  For  the  12-month  period  ending  June  30.  1981.  16.8%  of 
all  civil  rights  cases  (excluding  United  States  cases  and  prisoner  petitions)  reached  trial. 
This  is  compared  to  6.6 %  for  all  civil  cases  generally.  Ad.  Off.  of  the  U.S.  Cts.,  1981 
Annual  Report  at  table  C4  (1981).  The  Administrative  Office  does  not  keep  separate 
statistics  for  public  interest  litigation  other  than  civil  rights  cases.  Civil  rights  cases  (exclud¬ 
ing  United  States  cases  and  prisoner  petitions)  terminated  within  the  same  period  also  were 
pending  an  average  of  one-third  longer  than  civil  cases  in  general.  Id.  at  table  C5A. 
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Much  Public  Interest  Litigation  Never  Resolves  the  Underlying  Controversy 
and  Is  Incapable  of  Doing  So 

Litigation,  as  well  as  settlement  discussions  ancillary  to  an  adver¬ 
sarial  process,  generally  addresses  only  the  legal  issues  in  which  the  suit 
is  framed.  Because  the  parties  stand  “in  the  shadow  of  the  law,”31  they 
may  never  address  many  of  the  real  interests  involved  in  the  dispute. 

Consider,  for  example,  the  action  filed  by  Ralph  Nader  against 
Allegheny  Airlines  seeking  damages  for  being  “bumped”  from  an 
overbooked  flight.32  Although  the  publicity  generated  by  the  suit  ap¬ 
parently  did  induce  corrective  measures  by  the  airline  industry  and  the 
Civil  Aeronautics  Board,33  the  remedy  actually  sought  by  Nader — 
CAB  prohibition  of  overbooking — was  not  even  at  issue  in  the 
litigation.34 

Much  of  the  litigation  over  environmental  impact  reports  also  falls 
into  this  category.  Usually,  the  plaintiffs  want  either  to  stop  or  to  force 
modification  of  a  project.  The  legal  issue  employed  to  reach  this  result 
is  a  claim  that  the  project’s  environmental  impact  report  is  deficient.  In 
Las  Raza  Unida  v.  Volpefs  plaintiffs  alleged  that  a  California  highway 
project  had  failed  to  comply  with  various  federal  statutes  dealing  with 
impact  on  the  environment  and  housing.  After  protracted  litigation, 
plaintiffs  obtained  an  injunction,  which  was  upheld  on  appeal,36  and 
attorneys  fees.37 

The  underlying  interest  of  the  plaintiffs  in  this  case  was  to  mini¬ 
mize  destruction  of  homes  and  parklands.38  The  interest  of  the  defend¬ 
ants  was  in  furnishing  improved  transportation  facilities.  Were  these 
interests  so  adverse  that  no  plan  satisfying  all  parties  could  have  been 
developed?  Or  was  it  the  absence  of  an  effective  alternative  to  litiga¬ 
tion  that  forced  these  parties  into  adversary  roles,  in  a  lengthy  and 
costly  series  of  court  actions  paid  for  by  the  public?  This  “successful 
public  interest  litigation  did  force  some  degree  of  consideration  of  the 
conflict  between  the  public  interest  in  housing  and  recreation  on  the 
one  hand,  and  in  transportation  on  the  other.  It  did  not  meet  the  need 


3 1 .  The  phrase  is  taken  from  Mnookin  &  Komhauser.  Bargaining  in  the  Shadow  of  the 
Law:  The  Case  of  Divorce,  88  Yale  L.J.  950.  997  (1979). 

32.  Nader  v.  Allegheny  Airlines.  365  F.  Supp.  128  (D.D.C.  1973).  rev'd  <&  remanded . 
512  F.2d  527  (DC.  Cir.  1975),  affd,  426  U.S.  290  (1976).  on  remand.  445  F.  Supp.  168 
(D  D.C.  1978).  revd.  626  F.2d  1031  (D  C.  Cir.  1980).  See  Note.  Court  Usurpation  of  CAB 
Function:  The  Problem  of  the  "Bumped"  Passenger,  43  UMK.C  L.  Rev.  112  (1974). 

33.  B.  Weisbrod.  Public  Interest  Law  413  (1978). 

34.  N  Y.  Times.  Oct.  21.  1973.  §4.  at  12.  col.  1. 

35.  337  F.  Supp.  221  (N.D.  Cal.  1971). 

36.  488  F.2d  559  (9th  Cir.  1973).  cert,  denied.  409  U.S.  890  (1972). 

37.  57  F.R.D.  94  (N.D.  Cal.  1972). 

38  The  project,  as  originally  planned,  would  have  diplaced  5.000  persons  an  e 
stroved  a  number  of  parks.  Id.  at  100. 
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to  bring  all  interested  parties  together  to  develop  options  for  satisfying 
these  conflicting  interests.39 

Public  Interest  Disputes  May  Be  Forced  to  Trial  Because  the  Government 
Defendant  Fails  to  Identify  Someone  Who  Will  Take  Responsibility 
for  Settling  the  Dispute 

Public  Advocates  Inc.,  a  public  interest  law  firm  with  an  impres¬ 
sive  record  of  court  victories,  believes  that  the  failure  of  government 
defendants  to  find  someone  who  will  take  responsibility  for  settling  dis¬ 
putes  is  one  of  the  most  exasperating  features  of  public  interest 
practice.40 

In  Larry  P.  v.  Riles,41  Public  Advocates  Inc.  successfully  sued  to 
prevent  placement  of  black  children  in  classes  for  the  mentally  retarded 
on  the  basis  of  discriminatory  I.Q.  tests.  Early  in  the  dispute  the  State 
Department  of  Education  had  grounds  to  decide  that  the  tests  were,  in 
fact,  of  questionable  validity.42  The  plaintiffs’  counsel  have  told  the 
authors  that  they  believe  that  the  inability  of  the  department  to  find 
someone  to  take  responsibility  for  settling  the  dispute  forced  the  case  to 
trial.  The  result  was  that  this  case,  filed  in  1971,  went  on  for  nearly  a 
decade.43  Had  a  mediator  helped  to  identify  the  interested  parties  and 
to  clarify  their  settlement  authority  in  the  early  stages  of  Larry  P. ,  it  is 
possible  that  the  judgment  and  lengthy  appeal  could  have  been 
avoided. 


39.  A  particularly  poignant  example  of  the  need  for  effective  mediation  is  furnished  by 
Bracco  v.  Lackner,  462  F.  Supp.  436  (N.D.  Cal.  1978).  In  that  case  plaintiffs  sought  to 
prevent  the  abrupt  closing  of  a  San  Francisco  convalescent  hospital  for  failure  to  comply 
with  state  standards.  Most  of  the  primarily  low  income  patients  were  on  Medi-Cal  and  were 
to  be  relocated  to  several  facilities  outside  of  San  Francisco.  Although  the  plaintiffs  agreed 
that  the  facility  needed  to  be  brought  up  to  code,  they  wanted  to  avoid  relocation,  the  result¬ 
ing  “transfer  shock,”  and  disruption  of  patient  relationships.  They  brought  suit  on  a  due 
process  theory  and  won  in  district  court.  Id.  The  victory  slowed  down  the  closing  process, 
but  the  patients  eventually  were  moved,  the  facility  closed,  and  the  much  needed  convales¬ 
cent  beds  lost. 

Both  the  state  and  the  patients  had  a  strong  interest  in  maintaining  this  facility.  In  fact, 
a  bill  was  subsequently  passed  by  the  state  legislature  providing  for  the  appointment  of  a 
receiver  in  such  a  situation.  In  a  real  sense,  both  the  state  and  the  attorneys  for  the  plaintiffs 
were  seeking  to  care  for  the  interests  of  the  same  clients.  A  mediation  could  have  brought 
together  all  of  the  interested  parties  at  the  beginning  of  the  dispute,  allowing  exploration  of  a 
variety  of  options  including  receivership  before  mounting  time  pressures  forced  a  closure  of 
the  facility. 

40.  See  Amola  &  Wolinsky,  supra  note  7,  at  1225-27. 

41.  495  F.  Supp.  926  (N.D.  Cal.  1979). 

42.  Id.  at  931-35.  See  also  Larry  P.  Riles.  343  F.  Supp.  1306  (N.D.  Cal.  1972),  ajp d. 
502  F.2d  963  (9th  Cir.  1974)  (per  curiam)  (ordering  and  affirming  preliminary  injunction). 

43.  See  495  F.  Supp.  at  932-34  (“For  a  period  of  time  it  was  thought  that  the  Master 
Plan  for  special  education  m  California,  enacted  in  1974,  would  address  and  perhaps  rem¬ 
edy  the  problems  raised  by  this  case,  but  that  hope  never  materialized.  The  case  had  to  be 
brought  to  trial  on  the  merits.”). 
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The  Value  of  Mediation 

Mediation  can  solve  these  problems  of  public  interest  litigation. 
The  mediation  process  focuses  on  each  party's  underlying  interests 
Irom  the  beginning,  when  the  issues  for  discussion  are  being  developed 
and  clarified.  Mediators  can  help  the  parties  use  their  differing  needs 
and  perspectives  as  the  basis  for  achieving  a  mutually  acceptable  reso¬ 
lution  rather  than  just  seeing  these  differing  interests  as  reasons  to 
disagree. 

Mediation  of  complex  public  interest  disputes  has  proven  success¬ 
ful  in  practice.  The  Institute  for  Environmental  Mediation  in  Seattle, 
Washington,  has  investigated  the  applicability  of  mediation  in  more 
than  fifty  disputes  and  has  settled  a  dozen  complex  lawsuits.  One  rep¬ 
resentative  case  is  the  Riverside  Community  Landfill  Disputed  which 
involved  a  dispute  over  a  proposed  replacement  site  for  two  existing 
landfills.  With  the  aid  of  the  Institute  mediators,  the  parties  realized 
that  there  could  be  no  negotiated  resolution  as  long  as  the  focus  was 
solely  on  an  agreement  over  the  proposed  site.  They  therefore  broad¬ 
ened  their  discussion  to  address  the  basic  issue:  what  to  do  with  the 
garbage.  Industry  representatives  and  environmentalists  were  included 
in  the  discussions.  The  result  was  that  the  entire  group  reached  an 
agreement  on  a  much  broader  set  of  solid  waste  issues  in  addition  to 
agreeing  on  a  replacement  landfill  site.45 

As  this  case  shows,  failure  to  pursue  collaborative  discussions  may 
be  more  costly  than  losing  any  particular  settlement  opportunity.46  It  is 
a  lost  opportunity  for  mutual  education,  for  building  consensus  which 
will  serve  important  long-term  interests,  and  for  resolving  differences 
which  otherwise  cause  additional  clashes  in  the  future. 

One  factor  impeding  the  use  of  mediation  in  the  public  interest 
sector  is  that  many  public  interest  disputants  only  rarely  become  in¬ 
volved  in  the  legal  process;47  they  are  consequently  less  experienced 
than  corporate  disputants  at  developing  and  implementing  preventive 
strategies.48  Public  interest  law  firms  and  organizations  do  engage  in 


44.  Institute  case  files  are  case  name-indexed.  This  case  was  mediated  by  Alana 
Kastner. 

45.  The  Institute  for  Environmental  Mediation.  Summary  Report  to  the 
Visiting  Committee  (May  1982)  (on  file  at  Hastings  Law  Journal  Office). 

46.  For  other  examples  in  the  public  interest  field,  see  generally  Am.  Arbitration 
Ass’n.  Mediation:  A  Transferable  Process  for  the  Prevention  and  Resolution  of 
Racial  Conflict  in  Public  Secondary  Schools  (1976):  Conference  Report.  ••Conflict 
Management:  Its  Application  to  Energy  Disputes.”  Engineering  Foundation  Conference. 
Rindge.  N.  H.  (Aug.  1979)  (on  file  with  authors);  Reynolds  &  Tonrv.  Professional  Mediation 

Services  for  Prisoners'  Complaints .  67  A.B.A.  J.  294-97  (1981). 

47  Galanter.  Why  the  Haves'  Come  Out  Ahead:  Speculations  on  the  Limns  of  Legal 

Change.  9  Law  &  Soc’Y  Rev.  95,  98  (1974). 

48.  G.  Hazard.  Ethics  in  the  Practice  of  Law  141  (1978). 


225 


May/July  1983]  ROLE  OF  MEDIATION  1241 


dispute  resolution  planning  similar  to  that  in  the  private  sector.49  How¬ 
ever,  the  planning  often  centers  on  selecting  targets  for  litigation.  It  is 
not  preventive  planning  that  encompasses  consideration  of  alternative 
dispute  resolution  procedures.  How  then,  can  alternative  dispute  reso¬ 
lution  processes  such  as  mediation  be  incorporated  into  the  process  of 
resolving  public  interest  disputes?  The  present  under-utilization  of 
mediation  comes  not  so  much  from  a  rejection  of  the  collaborative  ap¬ 
proach  as  from  a  misunderstanding  of  the  process  and  from  excessive 
and  conditioned  reliance  upon  litigation.  Also,  governments  make  no 
budgetary  allowance  for  such  settlement  services.50 

Some  Modest  Proposals 

The  following  proposals  are  modest  in  that  they  do  not  require 
major  commitments  of  resources  before  they  can  be  tested  in  a  variety 
of  situations.  Indeed,  as  funding  for  public  interest  advocacy  becomes 
increasingly  scarce,51  the  cost-effectiveness  of  mediation  as  compared 
to  litigation  will  be  more  readily  appreciated:  mediated  settlement  dis¬ 
cussion  are  measured  in  days,  or  even  in  hours,  rather  than  in  the  years 
required  by  litigation. 

Nor  is  complicated  new  legislation  needed  at  this  time.  It  seems 
wiser  to  test  new  mediation  programs  experimentally  before  enshrin¬ 
ing — and  thus  limiting — them  in  legislation.  Moreover,  because  the 
mediation  process  works  only  with  voluntary'  participation,  there  is  less 
need  for  legislative  mandate.  All  that  really  will  be  needed  is  the  op¬ 
portunity  to  see  how  mediation  can  help;  the  marketplace  will  decide 
whether  it  should  be  incorporated  formally  into  our  dispute  resolution 
processes,  and  on  what  scale. 

Our  first  proposal  is  that  the  courts  screen  cases  for  mediated  set¬ 
tlement  discussions.52  In  this  way,  the  courts  could  do  much  to  help 
test  the  viability  of  mediation  in  the  public  interest  field.53 

The  courts  are  already  in  the  referral  business  in  many  areas  for 
the  purpose  of  channeling  cases  into  arbitration.54  Although  mediation 


49.  L.  Mayhew,  Law  and  Equal  Opportunity  164  (1968). 

50.  From  the  authors'  personal  experience  litigating  both  on  behalf  of  and  against  the 
United  States  government,  it  would  appear  that  the  Department  of  Justice  approaches  litiga¬ 
tion  cost  control  solely  by  tinkering  with  the  amounts  available  for  expenditure  in  litigation. 
Perhaps  no  one  has  considered  any  other  alternative. 

51.  See  supra  note  13  &  accompanying  text. 

52.  For  some  time  such  projects  have  received  serious  consideration  in  federal  court 
administration  policy  discussions.  See.  e.g. .  Dunlop,  The  Limns  of  Legal  Compulsion .  27 
Lab.  L.J.  67  (1976);  Johnson.  Let  the  Tribunal  Fit  the  Case — Establishing  Criteria  for  Chan¬ 
neling  Matters  into  Dispute .  80  F.R.D.  166.  167-80  ( 1980). 

53.  The  authors  believe  that  until  non-adversanal  processes  are  much  better  known 
and  much  more  widely  understood,  court  referral  is  essential. 

54.  Local  Rule  500  of  the  United  States  District  Court  for  the  Nonhem  District  of 
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would  require  initial  screening  of  a  sort  quite  different  from  that  re¬ 
quired  for  arbitration,  arbitration  programs  do  demonstrate  that  a  re¬ 
ferral  process  is  feasible.  Cases  appropriate  for  mediation  could  be 
referred  by  the  court  on  its  own  initiative  or  at  the  request  of  the  par¬ 
ties.  Court  referral  has  the  advantage  of  letting  the  parties  undertake 
negotiations  without  either  side  having  to  be  the  first  to  propose  settle¬ 
ment  talks.55  Settlements  could  be  entered  as  orders  of  the  court  in 
appropriate  cases. 

Mediators  could  be  drawn  from  panels  of  appropriately  trained 
persons  including  but  not  limited  to  lawyers.  Such  a  mixed  panel  is 
recommended  to  provide  for  situations  where  process  considerations 
outweigh  formal  legal  considerations.  Mediation  is  faster  and  less  ex¬ 
pensive  than  litigation,56  so  a  pilot  program  in  the  court  could  be 
funded  for  a  relatively  small  amount.  Costs  could  be  defrayed  by  re¬ 
quiring  modest  fees  from  participating  parties,  thus  giving  them  an  ad¬ 
ded  psychological  investment  in  making  the  process  work.  If  a  pilot 
project  demonstrates  cost-effectiveness  and  settlement  results,  media¬ 
tion  referral  programs  in  the  courts  can  readily  be  made  self-supporting 
by  fees  charged.57 

Our  second  proposal  is  that  the  federal  government  explore  the 
possibilities  for  mediated  negotiations  to  resolve  its  own  disputes.  The 
United  States  frequently  is  involved  in  public  interest  litigation  as  a 
result  of  efforts  by  both  corporate  and  public  interest  advocates  to  fore¬ 
stall  unwanted  governmental  action.58  Government  officials  often  rely 
on  litigation  to  avoid  politically  difficult  decisions.  This  reliance  is  ex¬ 
pensive  and  time-consuming  as  well  as  questionable  as  a  matter  of 
policy.59 


California  is  representative  of  this  type  of  court  ordered  arbitration,  with  trial  de  novo  avail¬ 
able  on  demand  of  either  party  within  thirty  days  of  entry  of  the  arbitrator’s  award. 

55.  In  the  world  of  the  advocate,  the  initiative  and  timing  of  an  offer  to  discuss  settle¬ 
ment  is  often  a  carefully  planned  part  of  litigation  strategy  because  of  the  perceived  risks  of 
an  untimely  overture. 

56.  While  hourly  fees  for  mediators  are  comparable  to  those  of  litigation  lawyers,  a 
mediation  may  require  only  a  few  hours  of  a  mediator’s  time,  and  rarely  more  than  a  lew 
days,  as  contrasted  with  the  enormous  billing  for  litigation. 

57.  Fees  could  be  apportioned  among  the  parties,  to  reflect  their  relative  economic  ca¬ 
pacities.  For  example,  when  one  party  is  substantially  less  prosperous  than  another,  it  is  not 
unusual  for  it  to  offer  to  pay  the  first  few  days  of  mediation  costs  or  some  substantial  per¬ 
centage  of  the  daily  rate.  Arrangements  such  as  this  tend  to  even  out  the  risks  of  trying  this 
alternative. 

58.  An  experiment  in  involving  interested  parties  in  negotiations  over  the  terms  ol  fed¬ 
eral  agency  regulations  prior  to  promulgation  has  already  been  set  in  motion.  See  Harter, 
Negotiating  Regulations:  A  Cure  for  the  Malaise ?,  Report  to  the  Comm,  on  Interagency  Co¬ 
ordination  of  the  Administrative  Conf.  of  the  United  States  (Jan.  1982).  While  it  is  still  too 
early  to  appraise  the  effectiveness  of  this  model,  its  existence  is  a  healthy  sign  of  willingness 
by  the  federal  government  to  explore  alternatives  to  litigation. 

59.  Litigation  against  the  government  in  the  public  interest  area  is  often  a  prime  exam- 
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It  will  not  be  enough  to  make  federal  mediation  services  avail¬ 
able.60  Officials  charged  with  the  responsibility  for  developing  and  im¬ 
plementing  government  policy  must  learn  to  think  in  terms  of 
collaborative  rather  than  adversarial  processes.  This  would  require  a 
major  commitment  from  the  highest  levels  of  government,  for  the  liti¬ 
gation  habit  is  deeply  ingrained. 

The  current  economic  situation  is  a  good  environment  for  such 
redirection,  however.  Even  if  Congress  did  no  more  than  include  a  line 
item  in  every  budget  for  settlement  services,  leaving  it  to  each  agency  to 
decide  how  to  use  the  money,  we  submit  that  there  would  be  measura¬ 
ble  savings  by  the  end  of  each  fiscal  year. 

Conclusion 

Public  interest  groups,  state  and  federal  governments,  and  private 
corporations  that  frequently  engage  in  public  interest  disputes  should 
take  the  lead  in  increasing  the  use  of  negotiated  alternatives  to  litiga¬ 
tion.  Even  without  the  creation  of  new  opportunities  for  the  use  of 
mediation,  public  interest  litigants  can  avail  themselves  of  the  services 
of  a  growing  number  of  private  dispute  resolution  services.6  l- 


pie  of  the  limitations  oflitigation  in  addressing  the  underlying  issues  in  a  dispute.  Consider 
the  following  two  cases.  In  Environmental  Defense  Fund  v.  EPA.  636  F.2d  1267  (D.D.C. 
Cir.  1980).  the  Environmental  Defense  Fund  (EDF)  challenged  regulations  of  the  Environ¬ 
mental  Protection  Agency  (EPA)  which  exempted  from  statutory  ban  roughly  95%  of  com¬ 
mercial  PCB  users.  In  a  second  case.  Standard  Oil  Company  attempted  to  secure  judicial 
review  of  FTC  procedures  in  a  pending  administrative  law  action  concerned  with  charges  of 
monopoly  practices.  Standard  Oil  Co.  v.  F.T.C.,  475  F.  Supp.  1261  (N.D.  Lnd.  1979). 

The  EDF  eventually  obtamed  a  court  order  requiring  reconsideration  of  the  exemp¬ 
tions.  During  the  reconsideration  period  (which  was  extended  to  almost  two  years)  no  com¬ 
prehensive  regulation  of  PCB  usage  has  been  in  force,  other  than  a  limited  interim 
inspection  program  negotiated  by  the  parties.  The  first  of  the  revised  EPA  regulations  were 
not  published  until  August  25,  1982 — and  were  promptly  challenged  by  both  industry  and 
environmental  groups.  The  regulations  dealing  with  the  bulk  of  the  PCB  problem  are  slated 
for  publication  before  December  1,  1983,  with  final  regulations  targeted  for  July  1,  1984. 
This  time  the  regulations  have  been  the  subject  of  intense  negotiations  among  the  interested 
parties,  the  results  of  which  have  served  as  a  framework  for  the  EPA’s  proposals.  Conversa¬ 
tions  with  Jacqueline  Warren,  former  EDF  counsel.  Sept.  1982,  and  with  the  EPA’s  Office  of 
Toxic  Substances,  Oct.  1983. 

In  the  FTC  case,  after  two  rounds  in  the  federal  district  court  wrangling  over  discovery 
rights  m  the  administrative  action,  the  parties  ended  up  before  the  court  of  appeals  just  in 
time  for  the  FTC’s  voluntary  dismissal  of  the  underlying  administrative  action.  Conversa¬ 
tion  with  Marge  Coleman,  FTC  attorney,  Sept.  1982. 

The  question  posed  is  whether  or  not  these  broadside  attacks  and  protracted  lawsuits 
were  the  best  way  to  resolve  the  legitimate  concerns  of  the  parties  to  these  disputes. 

60.  The  Federal  Mediation  and  Conciliation  Service,  which  operates  pursuant  to  29 
U.S.C.  §  173(a)  (1976),  and  the  Department  of  Justice’s  Community  Disputes  Resolution 
Program  are  already  m  place  to  serve  as  models  and  provide  specialized  services. 

61.  Representative  are  the  Center  for  Public  Resources’  Judicial  Panel  in  New  York 
and  the  San  Francisco- based  American  Intermediation  Service.  Such  organizations  provide 
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Failing  some  positive  commitment  to  collaborative  processes,  we 
will  remain  the  victims  of  our  own  expertise.  Litigation,  through  in¬ 
creased  refinement  and  abstraction,  has  become  unbearably  burden¬ 
some  and  is  incapable  of  meeting  the  needs  of  litigants  in  many  cases. 
It  is  as  if,  by  improving  our  trial  techniques,  we  have  actually  reduced 
our  ability  to  resolve  conflicts.62  Both  economy  and  social  justice  will 
be  served  by  introducing  collaborative  conflict  resolution  techniques 
into  our  procedures  for  settling  public  interest  disputes. 


panels  of  attomevs  and  retired  jurists  to  assist  parties  in  private  dispute  resolution  process* 
such  as  mediation,  “mini-trials,”  and  neutral  fact-finding.  The  American  Arbitration  Asso- 
ciation  has  also  begun  to  offer  assistance  in  non-adjudicatory  dispute  resolution  proceeding^ 
62.  As  one  commentator  has  pointed  out:  “At  times  it  is  as  if  litigation  technology  an 
support  dominate  the  lawyers’  art.”  Lundquist.  supra  note  2.  at  4. 


2.  BACKGROUND  ON  DISPUTE  RESOLUTION  MECHANISMS 


B.  Minitrial 
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MINI-TRIAL 
IN  PRACTICE 


Lester  Edelman  is  chief  counsel  and  Frank 
Carr  is  chief  trial  attorney  of  the  U  S.  Army 
Corps  of  Engineers  in  Washington,  DC.  This 
article  is  based  on  a  presentation  by  Mr. 
Edelman  at  the  American  Arbitration  Associa¬ 
tion's  Mini-Trial  Conference  in  Atlanta  in  Oc¬ 
tober  1986 


The  Mini-Trial: 

An  Alternative  Dispute  Resolution 

Procedure 


LESTER  EDELMAN  AND  FRANK  CARR 


The  U.S.  Army  Corps  of  Engi¬ 
neers,  concerned  about  the  increas¬ 
ing  time  and  expense  to  settle  gov¬ 
ernment-contract  claims,  examined 
alternatives  to  the  traditional  meth¬ 
od  of  resolving  disputes  before 
boards  of  contract  appeals.  The  op¬ 
tion  that  it  chose  was  the  mini-trial, 
a  voluntary,  expedited,  and  nonju¬ 
dicial  process  whereby  the  top 
management  officials  of  each  party 
meet  to  resolve  a  dispute. 

The  Corps  of  Engineers  adapted 
the  mini-trial  to  best  suit  its  own  or¬ 
ganizational  needs.  This  article  de¬ 
scribes  the  factors  that  were  consid¬ 
ered  in  designing  the  mini-trial  and 
the  Corps'  experience  with  the  pro¬ 
cess  over  the  past  few  years. 


A 

/ m  Chinese  proverb  says  that  'go¬ 
ing  to  law  is  losing  a  cow  for  the  sake 
of  a  cat."  Although  the  government 
rarely  litigates  over  a  cow,  the  time 
and  cost  of  litigation  has  escalated 
substantially  over  the  years.  In  the 
government-contracting  area,  the 
present  administrative  appeal  process 
for  contract  claims  is  neither  timely 
nor  inexpensive.  Typically,  a  contract 
claim  docketed  before  a  board  of 
contract  appeals  will  consume  years 
of  effort  until  resolution.  For  the 
claimant,  the  cost  of  litigation,  delays 
in  receiving  a  decision,  and  the  dis¬ 
ruption  to  corporate  management 
have  made  the  present  administrative 
system  unsatisfactory. 

The  costs  of  pursuing  a  claim  be¬ 
fore  a  board  of  contract  appeals  have 
risen  dramatically.  Now,  almost  every 
claimant  is  represented  by  an  attor¬ 
ney  whose  fees  and  expenses  add  to 
the  cost  of  litigation.  The  rising  use  of 
attorneys  is  accompanied  by  an  in¬ 
crease  in  discovery  and  its  related 
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costs.  The  experience  of  the  U.S. 
Army  Corps  of  Engineers  has  shown 
that  the  discovery  conducted  in  a 
board  proceeding  is  now  as  extensive 
and  costly  as  before  a  court.  Further, 
claimants  must  continue  to  finance 
their  current  projects  without  the 
benefit  of  any  of  the  proceeds  from 
the  claim. 

Another  source  of  dissatisfaction 
to  the  claimant  is  that  the  boards  of 
contract  appeals  are  slow  in  issuing 
decisions.  The  average  nonexpedited 


case  takes  two  to  three  years  from 
date  of  filing  to  date  of  decision.  Fur¬ 
thermore,  in  a  complex  case,  it  is  not 
unusual  for  three  to  four  years  to 
elapse  before  the  board  releases  a  de¬ 
cision.  Unfortunately,  no  quick  and 
easy  solution  is  available  to  the  pro¬ 
cess  under  the  present  administrative 
system. 

Finally,  the  disruption  to  the 
claimant's  management  is  self-evi¬ 
dent.  To  support  the  litigation,  the 
claimant  is  forced  to  pull  technical  ex¬ 


perts  and  professionals  from  other 
projects.  This  is  the  ripple  effect  of 
litigation  on  management  operations. 

For  the  government,  the  costs, 
delays,  and  disruption  are  equally  as 
great.  Cleanly,  the  delay  in  getting  de¬ 
cisions  is  identical  to  that  encoun¬ 
tered  by  the  claimant  and  just  as  frus¬ 
trating.  Furthermore,  funding  the 
litigation  is  expensive  in  attorney 
work  hours  and  resources  devoted 
both  to  discovery  and  the  hearing.  In 
addition,  securing  funds  to  pay  suc- 
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cessful  claimants,  plus  accrued  inter¬ 
est,  when  the  underlying  project  has 
long  been  completed  is  not  always 
easy. 


THE  SEARCH  FOR  ALTERNATIVES 

The  U.S.  Army  Corps  of  Engi¬ 
neers  in  1984  recognized  these  prob¬ 
lems  and  decided  to  consider  alterna¬ 
tives  to  the  traditional  method  of 
resolving  disputes  before  the  boards 
of  contract  appeals.  The  goal  was  to 
develop  a  process  that  was  quicker 
and  less  costly  than  a  board  proceed¬ 
ing.  Several  different  dispute  resolu¬ 
tion  methods  were  evaluated,  includ¬ 
ing  nonbinding  arbitration  and 
mediation.  Expanding  the  number  of 
personnel  assigned  to  handling  con¬ 
tract  claims  and  appeals  was  also  con¬ 
sidered. 

Increases  in  the  number  of 
judges  and  attorneys  to  handle  gov¬ 
ernment  contract  claims  appeared  to 
provide  a  simple  answer;  however, 
more  employees  was  not  a  viable  so¬ 
lution,  since  the  government  was  in 
a  period  of  personnel  reduction. 
Therefore,  in  order  to  process  con¬ 
tract  claims  and  appeals  in  a  timely 
manner,  the  Corps  of  Engineers  had 
to  consider  innovative  alternative  dis¬ 
pute  resolution  (ADR)  procedures. 

The  Corps  of  Engineers  exam¬ 
ined  the  mini-trial  process,  which  was 
originally  developed  in  1977  to  re¬ 
solve  a  patent  infringement  suit.*  Af¬ 
ter  reviewing  this  ADR  technique,  it 
was  decided  to  fully  develop  the  con¬ 
cept  to  match  the  Corps'  unique  or¬ 
ganization.  The  adapted  mini-trial 
was  then  tested  and  evaluated  in  a  pi¬ 
lot  program.  The  result  of  the  pilot 
program  was  the  resolution  of  several 
complex  contract  claims  in  a  matter  of 
months.  These  claims  most  likely 
would  have  taken  years  to  conclude 
had  litigation  been  used.  In  addition, 
the  mini-trial  was  inexpensive  to  use 
and  the  disruption  to  management 
was  minimal. 


*  See  Corporate  Dispute  Management  (Center 
for  Public  Resources,  1982),  which  discusses  the 
evolution  of  the  mini-trial  concept  from  this  pat¬ 
ent  suit. 


CHARACTERISTICS  OF  THE 
MINI-TRIAL 

The  word  mini-trial  is  really  a  mis¬ 
nomer,  since  the  process  is  actually  a 
structured  negotiation  process  rather 
than  a  judicial  proceeding.  It  blends 
characteristics  from  several  dispute 
resolution  sources — negotiation,  ar¬ 
bitration,  and  mediation. 

It  is  difficult  to  define  a  mini-trial. 
A  definition  has,  however,  been  de¬ 
veloped  for  its  application  in  the 
Corps  of  Engineers.  A  mini-trial,  in 
the  Corps,  is  a  voluntary,  expedited, 
and  nonjudicial  process  whereby  the 
top  management  officials  of  each 
party  meet  to  resolve  a  dispute. 

Emphasized  in  this  definition  is, 
first,  that  the  process  is  voluntary. 
Both  parties  must  agree  to  use  the 
mini-trial,  and  either  may  withdraw  at 
any  time  without  prejudicing  its  litiga- 
tive  position.  Second,  the  process 
must  be  expeditious.  The  parties 
must  commit  themselves  to  an  expe¬ 
dited  procedure  to  realize  the  afore¬ 
mentioned  benefits.  Third,  the  mini¬ 
trial  is  nonjudicial.  In  contrast  to 
traditional  litigation,  a  mini-trial  is  not 
burdened  by  the  formality  and  inflexi¬ 
bility  of  a  judicial  proceeding.  And, 
finally,  management  officials  of  both 
parties  meet  to  resolve  the  dispute, 
rather  than  having  a  third  party,  such 
as  an  attorney  or  a  judge,  take  control 
of  the  process. 

The  general  characteristics  of  a 
mini-trial  are  easy  to  understand. 
They  expand  on  the  basic  definition 
and  may  be  organized  into  five  dis¬ 
tinct  elements.  These  characteristics 
include  involving  top  management  in 
the  settlement  process;  limiting  the 
time  of  the  mini-trial;  conducting  an 
informal  hearing;  holding  nonbind¬ 
ing  discussions;  and  receiving  com¬ 
ments  from  a  neutral  adviser.  The 
parties  should  tailor  each  of  the  ele¬ 
ments  to  achieve  the  best  fit  of  the 
mini-trial  to  the  dispute  at  issue.  Re¬ 
member,  the  mini-trial  is  a  flexible 
process. 


Top  Management 

The  involvement  of  top  manage¬ 
ment  in  the  mini-trial  is  essential  to 
the  success  of  the  process.  Having 
top  management  decide  the  dispute, 


rather  than  attorneys  and  judges,  en¬ 
ables  the  parties  to  utilize  manage¬ 
ment  skills  and  policies  to  resolve  a 
dispute  that  is  heavily  fact-oriented. 

These  management  officials 
should  be  from  an  organizational 
level  higher  than  where  the  dispute 
arose.  The  reason  for  requiring  the 
participation  of  this  level  of  manage¬ 
ment  is  that  the  principals'  delibera¬ 
tions  and  judgments  should  not  be 
clouded  by  any  previous  involvement 
in  the  dispute. 

At  the  mini-trial's  informal  hear¬ 
ing,  the  management  officials  will  act 
as  the  'principal''  representatives.  To 
resolve  the  dispute  at  the  mini-trial, 
it  is  critical  that  the  principals  have 
binding  authority.  They  must  be  able 
to  bind  the  parties  without  incurring 
additional  delays  by  referring  the  dis¬ 
pute  to  third  parties. 

These  principals  must  also  have 
the  technical  expertise  to  understand 


“A  mini-trial  .  .  . 
is  a  voluntary, 
expedited,  and 
nonjudicial  process 
whereby  the  top 
management 
officials  of  each 
party  meet  to 
resolve  a  dispute.” 
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the  basic  problems  underlying  the  — — — a 
dispute.  This  is  important,  since  the 
time  frame  of  the  process  cannot  ac¬ 
commodate  educating  the  principals 
in  the  technical  areas  necessary  to  re¬ 
solve  the  dispute. 


Short  Time  Period 

The  mini-trial's  duration  must  be 
short  or  it  will  degenerate  into  an  al¬ 
ternative  as  costly  and  lengthy  as  liti¬ 
gation  itself.  In  most  cases,  the  pro¬ 
cess  should  be  completed  within  one 
to  three  months,  including  the  time 
for  discovery  and  trial.  Expressly  limit¬ 
ing  the  scope  of  the  discovery  and  the 
informal  hearing  is  essential  in  order 
to  complete  the  process  in  a  short  pe¬ 
riod  of  time.  The  parties  should  agree 
to  limitations  on  depositions,  inter¬ 
rogatories,  and  other  discovery  de¬ 
vices.  Any  problem  encountered  dur¬ 
ing  discovery  should  be  handled  by 
the  parties.  As  a  last  resort,  the  par¬ 
ties  may  agree  to  have  the  neutral  ad¬ 
viser  resolve  any  discovery  problems. 

As  regards  the  amount  of  time 
the  principal  must  commit  to  the  pro¬ 
cess,  it  will  be  considerably  less  than 
the  one  to  two  months  necessary  to 
complete  the  mini-trial.  Normally,  at¬ 
torneys  acting  as  representatives  for 
each  party  actually  prepare  the  case 
for  presentation  to  the  principals. 
Since  the  principals  will  not  be  in¬ 
volved  in  the  preparation  of  the  case, 
their  time  commitment  is  much 
shorter.  The  parties  may  mutually 
agree  to  prepare  the  principals  before 
the  hearing  by  distributing  position 
papers  or  other  narrative  materials. 
The  parties  should  agree  at  the  outset 
on  a  schedule  with  which  they  should 
thereafter  strictly  comply. 

Informal  Hearing 

The  actual  hearing  is  informal 
and,  typically,  lasts  only  one  or  two 
days.  Each  party,  usually  represented 
by  an  attorney,  presents  its  case  to 
the  principals.  The  length  of  time  al¬ 
lowed  for  the  presentation  of  the  case 
and  rebuttal  is  scheduled  in  advance 
and  is  strictly  adhered  to  during  the 
hearing.  In  keeping  with  the  informal 
nature  of  the  proceeding,  no  tran¬ 
script  of  the  hearing  is  produced  and 
the  rules  of  evidence  and  procedure 
are  not  enforced. 


“.  .  .  the  disruption  to  the 
claimant’s  management  is 
self-evident.  To  support  the 
litigation,  the  claimant  is 
forced  to  pull  technical 
experts  and  professionals 
from  other  projects.” 
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The  proceedings  are  not  adversa¬ 
rial,  since  the  purpose  of  the  informal 
hearing  is  to  quickly  inform  the  prin¬ 
cipals  about  the  issues  and  positions 
underlying  the  dispute.  The  attorneys 
are  allowed  much  flexibility  in  the 
manner  in  which  they  present  their 
parties'  position  at  the  hearing.  Wit¬ 
nesses,  experts,  position  papers,  doc¬ 
uments,  oral  argument,  and  graphs 
and  charts  may  all  be  used  to  quickly 
inform  the  principals  about  the  dis¬ 
pute.  No  objections  are  permitted. 
Furthermore,  witnesses  are  allowed 
to  relate  their  testimony  in  a  narrative 
form. 

In  keeping  with  the  voluntary 
and  cooperative  nature  of  the  mini¬ 
trial,  the  contents  of  the  hearing  are 
kept  confidential.  Neither  party  may 
use  the  hearing  in  subsequent  litiga¬ 
tion  as  evidence  of  an  admission  by 
the  opposition. 

Nonbinding  Discussions 

At  the  conclusion  of  the  informal 
hearing,  the  principals  meet  privately 
to  discuss  the  resolution  of  the  dis¬ 
pute.  During  the  meetings,  the  prin¬ 
cipals  may  break  and  consult  with 
their  staff.  The  staff,  however,  should 
not  be  included  in  the  discussions, 
which  are  private  and  nonbinding. 
The  parties  are  not  required  to  reach 
agreement. 

Neutral  Adviser  (Optional) 

The  last  characteristic  of  the 
mini-trial  is  the  use  of  a  neutral  ad¬ 
viser  to  assist  the  parties  in  assessing 
the  merits  of  the  claim.  The  use  of 
such  an  adviser  is  optional.  If  the  par¬ 
ties  decided  to  use  a  neutral  adviser 
in  the  hearing,  however,  they  must 
clearly  define  that  adviser's  role.  The 
neutral  adviser  may  participate  ac¬ 
tively  by  questioning  witnesses  or 
passively  by  merely  furnishing  advice 
to  the  principals.  The  neutral  adviser 
may  also  assist  in  establishing  the 
hearing  schedule  and  in  controlling 
the  discovery  process.  Furthermore, 
the  principals  may  want  to  include 
the  neutral  adviser  in  the  nonbinding 
discussions. 

The  neutral  adviser's  opinion 
concerning  the  merits  of  the  claim 
may  be  oral  or  written,  as  specified  by 


the  parties.  The  parties  must  remem¬ 
ber  that  the  neutral  adviser's  opinion 
is  advisory  only.  In  any  event,  that 
opinion  may  not  be  used  in  later  liti¬ 
gation.  The  parties  should  also  pro¬ 
vide  for  the  confidentiality  of  the  neu¬ 
tral  adviser's  opinions  and  prohibit 
him  or  her  from  acting  as  a  con¬ 
sultant  or  witness  concerning  the  dis¬ 
pute  in  subsequent  litigation.  Lastly, 
the  expenses  of  the  neutral  adviser, 
as  with  all  the  costs  associated  with 
the  mini-trial,  should  be  split  by  the 
parties. 

In  selecting  the  neutral  adviser, 
the  parties  should  look  for  someone 
with  considerable  experience  in  gov¬ 
ernment  contracting  and  in  litigation. 
Requiring  government-contracting 
experience  will  eliminate  the  need  to 
educate  the  neutral  adviser  about  the 
technical  details  of  the  case  and, 
thus,  expedite  the  process,  while  liti¬ 
gation  experience  will  enable  the 
neutral  adviser  to  offer  reasoned 
opinions  on  how  a  board  or  court 
might  resolve  the  case.  Individuals  so 
qualified  may  include  former  judges 
from  boards  of  contract  appeals  and 
federal  courts  and  also  law  profes¬ 
sors. 


APPROPRIATE  CASES  FOR 
MINI-TRIAL 

Perhaps  the  most  crucial  part  of 
the  mini-trial  process  is  the  initial  step 
of  selecting  appropriate  cases.  Each 
case  must  satisfy  two  prerequisites. 
Since  the  mini-trial  process  is  volun¬ 
tary,  both  parties  must  first  agree  to 
the  use  of  the  procedure.  Second,  an 
analysis  should  be  performed  to  en¬ 
sure  that  the  purposes  of  the  mini¬ 
trial  (to  avoid  management  disrup¬ 
tions  and  save  money  and  time)  will 
be  realized.  Obviously,  claims  involv¬ 
ing  small  sums  of  money  will  usually 
not  be  attractive  candidates  for  the 
process. 

When  selecting  a  case  for  mini¬ 
trial,  the  nature  of  the  dispute  must 
be  considered.  Cases  involving  areas 
of  law  which  are  unsettled  are  not 
appropriate  for  mini-trial.  The  princi¬ 
pals  involved  in  resolving  the  dispute 
will  not  be  qualified  to  evaluate  com¬ 
plex  legal  questions. 

Appropriate  cases  should  involve 
clear  legal  rules  so  that  resolution  of 


the  factual  issues  will  determine  the 
outcome  of  the  dispute.  For  example, 
the  benefits  contemplated  by  the 
mini-trial  process  will  not  be  realized 
if  the  dispute  involves  issues  that  may 
only  be  resolved  by  a  motion  for  sum¬ 
mary  judgment.  In  addition,  an  over¬ 
riding  consideration  may  dictate  liti¬ 
gating  the  claim  for  a  decision  if  the 
unresolved  legal  issue  involves  the 
establishment  of  important  legal 
precedent. 

Another  factor  affecting  the  deci¬ 
sion  whether  to  use  a  mini-trial  is  the 
volume  of  documentation  necessary 
to  litigate  the  dispute.  Tracking  and 
analyzing  these  documents  will  re¬ 
quire  a  substantial  expenditure  of  re¬ 
sources.  Availability  of  lawyers,  need 
for  technical  experts,  and  the  ex¬ 
pected  length  of  the  litigation  must 
be  factored  into  the  analysis. 

The  timing  of  when  to  initiate  the 
mini-trial  procedure  is  also  important 
in  order  to  realize  the  benefits  from 
the  process.  The  facts  and  issues  in 
the  case  selected  should  be  suffi¬ 
ciently  developed  to  permit  a  mean¬ 
ingful  analysis.  The  Corps'  experi¬ 
ence  has  shown  that  the  best  time  to 
consider  the  mini-trial  is  early  in  pre- 
hearing  discovery,  since  the  facts  and 
issues  have  been  somewhat  devel¬ 
oped  but  many  of  the  costs  of  litiga¬ 
tion  have  not  yet  been  incurred. 
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u  Having  top  management 
decide  the  dispute,  rather 
than  attorneys  and  judges, 
enables  the  parties  to  utilize 
management  skills  and  policies 
to  resolve  a  dispute  that  is 
heavilv  fact-oriented.” 

J 


The  most  important  criterion  in 
case  selection  is  probably  that  the 
parties  want  to  resolve  the  dispute. 
Typically,  it  is  not  an  all-or-nothing 
proposition.  The  parties  must  be 
committed  to  resolving  the  dispute 
with  a  minimum  of  expense,  delay, 
and  disruption. 

MINI-TRIAL  PROCEDURES 

Corps  of  Engineers'  Organizational 
Structure 

The  U.S.  Army  Corps  of  Engi¬ 
neers  has  issued  an  Engineers  Circu¬ 
lar,  which  provides  guidance  on  the 
procedures  to  be  used  in  conducting 
a  mini-trial.  The  development  of 
these  procedures  was  shaped  by  the 
Corps'  internal  organization.  An  un¬ 
derstanding  of  the  managerial  struc¬ 
ture  is  important  to  fully  appreciate 
how  the  mini-trial  concepts  are  ap¬ 
plied  to  a  specific  organization. 

The  Corps'  organization  consists 
of  three  levels  of  management.  First, 
the  individual  district  offices  adminis¬ 


ter  most  of  the  contracts.  The  con¬ 
tracting  officers,  who  award  contracts 
and  decide  contractor  claims,  are 
normally  found  at  this  level.  The  divi¬ 
sion  office  acts  as  an  intermediary 
level  of  management  review  for  sev¬ 
eral  districts.  The  final  review  in  the 
Corps'  system  is  at  the  headquarters 
in  Washington,  DC. 

In  selecting  the  top  management 
official  to  represent  the  Corps,  the  in¬ 
ternal  organization  was  considered 
In  the  Corps,  the  division  engineer 
has  review  authority  over  the  dis¬ 
trict's  claims  and  appeals  but  usually 
does  not  have  personal  working 
knowledge  concerning  an  individual 
claim.  In  addition,  he  or  she  usually 
has  an  extensive  engineering  back¬ 
ground.  Consequently,  in  the  Corps' 
regulation,  the  division  engineer  was 
designated  to  represent  the  Corps  as 
its  principal.  In  order  to  be  able  to 
bind  the  Corps,  the  division  engineer 
was  given  contracting  officer  author¬ 
ity  and  the  discretion  to  select  cases 
for  mini-trial. 

Since  the  division  engineer  can 


decide  to  use  a  mini-trial  to  resolve  a 
specific  dispute,  the  claimant  may 
make  a  direct  request  for  a  mini-trial. 
Within  the  Corps,  the  division  engi¬ 
neer  has  absolute  discretion  to  deter¬ 
mine  whether  to  use  a  mini-trial. 

When  the  division  engineer  of¬ 
fers  the  claimant  an  opportunity  to  re¬ 
solve  the  dispute  through  a  mini-trial, 
it  must  be  clearly  indicated  that  par¬ 
ticipation  in  this  process  is  voluntary 
and  will  not  prejudice  the  claimant's 
appeal  before  the  board  of  contract 
appeals.  The  division  engineer  also 
describes  the  procedure  to  the  claim¬ 
ant  and  states  that  a  written  agree¬ 
ment  is  necessary  to  outline  the  pro¬ 
cedures  used  for  the  mini-trial. 

Mini-Trial  Agreement 

A  written  agreement  between  the 
parties  forms  the  foundation  for  a 
successful  mini-trial.  The  mini-trial 
agreement  should  specify  the  names 
of  the  principals,  identify  the  issues  in 
controversy,  and  state  the  name  and 
role  of  the  neutral  adviser,  if  one  is  to 
be  used. 

The  agreement  should  also  allo¬ 
cate  the  expenses  of  the  proceeding 
between  the  parties,  outline  the  dis¬ 
covery  process,  and  establish  time 
schedules.  The  dates  and  times  for 
discovery,  hearing,  and  discussions 
commencing  after  hearing  should  all 
be  specified.  By  stipulating  time 
schedules  in  the  mini-trial  agree¬ 
ment,  the  parties  plan  and  commit  to 
conducting  the  mini-trial  in  a  timely 
fashion.  The  agreement  discourages 
the  tendency  to  postpone  events  nec¬ 
essary  to  complete  the  process. 

Since  the  mini-trial  is  a  nonjudi¬ 
cial  proceeding,  the  adjudication  of 
the  appeal  will  continue  unless  the 
parties  take  some  action  to  suspend 
the  litigation.  The  parties  should, 
therefore,  file  a  motion  with  the  ap¬ 
propriate  board  of  contract  appeals  to 
postpone  the  proceedings.  The  mini¬ 
trial  agreement  may  expressly  pro¬ 
vide  for  the  joint  filing  of  such  a  mo¬ 
tion. 

Discovery 

After  the  mini-trial  agreement  is 
finalized,  the  parties  will  engage  in 
discovery,  as  outlined  in  the  agree¬ 
ment.  The  parties  may  want  the  mini- 


12  THE  ARBITRATION  JOURNAL,  MARCH  1987,  Vol.  42.  No.  1 


237 


trial  discovery  to  be  on  the  record  for 
use  in  subsequent  proceedings  in  the 
event  the  mini-trial  is  not  successful. 
To  save  time,  the  parties  should  limit 
the  time  and  scope  of  discovery  in  the 
mini-trial  agreement.  For  example, 
the  parties  may  limit  the  number  and 
time  for  depositions  and  specify  the 
number  of  interrogatories  that  each 
party  may  submit.  As  explained  ear¬ 
lier,  the  mini-trial  agreement  should 
set  the  time  for  completion  of  discov¬ 
ery.  It  is  recommended  that  the  par¬ 
ties  complete  discovery  at  least  two 
weeks  prior  to  the  hearing. 

Prehearing  Matters 

At  the  conclusion  of  discovery, 
the  parties  should  exchange  written 
position  papers,  witness  lists,  and  ex¬ 
hibits,  as  well  as  finalize  any  stipula¬ 
tions  for  the  hearing.  The  mini-trial 
agreement  should  specify  the  length, 
scope,  and  format  of  the  position  pa¬ 
pers.  In  addition,  the  mini-trial  agree¬ 
ment  should  require  the  claimant  to 
submit  an  analysis  of  the  requested 


damages,  since  the  parties  will  dis¬ 
cuss  both  entitlement  and  damages 
Another  subject  to  clarify  at  this  time 
is  the  role  of  the  neutral  adviser  at  the 
hearing.  The  parties  may  want  the 
neutral  adviser  to  actively  participate 
in  asking  questions  of  witnesses  and 
controlling  the  time  schedule. 


Hearings 

At  the  meeting  held  in  advance  of 
the  mini-trial,  the  parties  should 
specify  all  the  details  concerning  the 
informal  hearing.  Generally,  the  hear¬ 
ing  should  not  exceed  two  days.  The 
mini-trial  agreement  will  state  the  ex¬ 
act  time  of  each  presentation  and  the 
order  of  presentation.  If  the  process 
is  to  succeed,  the  parties  must  strictly 
adhere  to  the  time  limits.  The  testi¬ 
mony  will  not  be  sworn  and  no  tran¬ 
script  or  record  of  the  hearing  will  be 
made.  The  principals  and  the  neutral 
adviser  should  be  allowed  to  examine 
the  witnesses.  Closing  statements  by 
the  attorneys  should  be  made,  since 


the  principals  meet  immediately  after 
the  hearing  to  begin  discussions. 

When  the  principals  discuss  res¬ 
olution  of  the  dispute  after  the  hear¬ 
ing  is  completed,  this  meeting  should 
be  private,  but  the  neutral  adviser 
may  be  included.  Should  the  princi¬ 
pals  desire  additional  factual  informa¬ 
tion,  the  attorneys  may  again  examine 
the  witnesses  in  the  presence  of  the 
principals  and  the  neutral  adviser. 
Because  the  process  is  flexible,  con¬ 
sideration  of  this  evidence  is  allowed 
after  the  hearing. 

Termination  and  Confidentiality 

Two  final  points  should  be  em¬ 
phasized.  First,  either  party  may  with¬ 
draw  at  any  time  during  the  proceed¬ 
ings.  From  the  time  an  offer  of  a 
mini-trial  is  extended  to  the  claimant 
until  the  conclusion  of  the  final  dis¬ 
cussions  between  the  principals,  ei¬ 
ther  party  may  refuse  to  continue 
with  the  process  without  in  any  way 
prejudicing  its  case.  This  is  consistent 
with  the  voluntary  nature  of  the  pro 
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“Ideally,  the  mini-trial 
provides  both  parties  with 
the  opportunity  to  resolve 
their  dispute  short  of 
incurring  the  costs,  delays, 
and  disruptions  that  would 
result  from  litigation.” 


ceeding.  Second,  evidence  presented 
at  the  mini-trial  will  remain  confiden¬ 
tial  and  will  not  be  used  in  subse¬ 
quent  litigation,  unless  the  parties 
have  agreed  otherwise.  Mini-trials, 
therefore,  are  of  little  risk  to  the  par¬ 
ties,  since  the  discussions  are  confi¬ 
dential  and  either  party  may  withdraw 
at  any  time. 

CORPS  OF  ENGINEERS' 
MINI-TRIAL  EXPERIENCE 

In  its  first  attempt  at  a  mini-trial, 
the  U.S.  Army  Corps  of  Engineers 
successfully  resolved  a  contract  claim 
that  was  pending  before  the  Armed 
Services  Board  of  Contract  Appeals 
(ASBCA).  The  mini-trial  involved  an 
acceleration  claim  in  the  amount  of 
$630,570  by  Industrial  Contractors, 
Inc.  The  principals  resolved  the  claim 
in  less  than  three  days,  and  the  dis¬ 
pute  was  settled  for  $380,000.  At  the 
mini-trial,  the  government  was  repre¬ 
sented  by  the  Corps'  South  Atlantic 
division  engineer,  while  the  contrac¬ 
tor  was  represented  by  its  president. 
The  neutral  adviser  was  Judge  Louis 
Spector,  retired  senior  claims  court 
judge  from  the  U.S.  Claims  Court. 

The  Corps'  second  mini-trial  in¬ 
volved  a  dispute  arising  out  of  the 


construction  of  the  Tennessee  Tom- 
bigbee  Waterway.  The  $55.6  million 
(including  interest)  claim  involving 
differing  site  conditions  was  filed  at 
the  Corps  of  Engineers  Board  of  Con¬ 
tract  Appeals  by  Tenn-Tom  Construc¬ 
tors,  Inc.,  a  joint  venture  composed 
of  Morrison-Knudsen,  Brown  &  Root, 
and  Martin  K.  Eby,  Inc.  A  vice-presi¬ 
dent  for  Morrison-Knudsen  acted  as 
principal  for  the  joint  venture,  and 
the  Ohio  River  division  engineer  rep¬ 
resented  the  government.  Professor 
Ralph  Nash  of  George  Washington 
School  of  Law  was  the  neutral  ad¬ 
viser.  Following  a  three-day  mini-trial 
(June  12-14,  1985)  and  a  follow-up 
one-day  mini-trial  (June  27,  1985),  the 
principals  agreed  to  settle  the  claim 
for  $17.2  million,  including  interest. 

In  addition  to  the  two  successful 
mini-trial  experiences,  the  Corps  has 
been  able  to  settle  several  other  con¬ 
tract  appeals  as  a  result  of  the  mini¬ 
trial  program.  When  the  Corps  was 
considering  the  use  of  a  mini-trial  in 
these  other  appeals,  the  parties  set¬ 
tled  the  dispute.  The  concentrated  re¬ 
view  of  these  appeals  greatly  facili¬ 
tated  the  settlement. 

Obviously,  the  parties  reap  the 
benefits  of  the  mini-trial  if  the  dispute 
is  resolved.  Experience  seems  to  indi¬ 


cate,  however,  that  the  parties  will 
benefit  from  the  mini-trial  process 
even  if  the  dispute  is  not  resolved.  At 
the  very  least,  the  mini-trial  process 
will  force  the  parties  to  clearly  formu¬ 
late  the  issues  early  in  the  process, 
marshal  all  the  relevant  evidence,  and 
better  prepare  the  attorneys  to 
present  the  case  to  the  board  of  con¬ 
tract  appeals. 

CONCLUSION 

Ideally,  the  mini-trial  provides 
both  parties  with  the  opportunity  to 
resolve  their  dispute  short  of  incur¬ 
ring  the  costs,  delays,  and  disruptions 
that  would  result  from  litigation.  At 
the  least,  the  mini-trial  forces  the  par¬ 
ties  to  assess  their  respective  posi¬ 
tions  early  in  the  litigative  process. 

The  Corps  of  Engineers'  mini-trial 
program  has  been  adjudged  a  success 
both  within  the  government  and  the 
private  sector.  It  is  to  be  hoped  that 
there  will  be  an  increasing  number  of 
successful  mini-trials  in  the  future 
and,  as  a  result,  the  government  will 
be  saved  from  the  costs  and  delays 
associated  with  litigating  contract  dis¬ 
putes.  Furthermore,  the  Corps  will 
continue  to  explore  other  dispute 
resolution  procedures.  ■ 
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YUI 

MINITRIALS 

Its  creators  called  it  an  "Information  exchange",  but  a  New  York  Times 
headline  writer  in  August  1978  found  "mini- trial"  to  be  more  descriptive  and  the 
name  stuck.  The  writer  was  reporting  the  quick  settlement  procedure  designed 
by  lawyers  to  untangle  years  of  litigation  in  a  patent  case  Involving  TRW,  Inc. 
and  Telecredit,  Inc.23? 

The  minitrial  is  a  flexible,  voluntary  alternative  means  for  the  resolution  o f 
complex  disputes  successfully  used  by  businesses,  governments,  and  various 
interest  groups.  The  minitrial  was  developed  with  the  guiding  hand  of  the  Center 
for  Public  Resources,  a  non-profit  organization  formed  in  1979  by  a  group  of  gen¬ 
eral  counsel  of  well  known  Fortune  500  corporations.  The  new  procedure  has 
made  advances  in  commercial  and  consumer  dispute  contexts  where  reduction  in 
litigation  expense  is  a  major  goal,  and  the  idea  has  begun  to  spread  to  a  wider 
segment  of  the  bar  including  the  government  contract  field.  NASA,  the  govern¬ 
ment  pioneer  in  the  program,  used  a  minitrial  procedure  to  settle  a  multimillion 
dollar  satellite  contract  dispute  with  Spacecom  and  TRW.238  The  Justice  Depart¬ 
ment  has  run  a  minitrial  pilot  program  in  certain  military  procurement  cases,  and 
the  Army  Corps  of  Engineers  has  established  a  pilot  minitrial  program  in  several 
of  its  regions. 


Minitrial  Procedure. 

The  minitrial,  sometimes  referred  to  as  a  mini-hearing  to  indicate  the 
relatively  informal  nature  of  the  process,  is  a  highly  abbreviated  litigation  process 
In  which  litigants  present  the  heart  of  their  case  to  senior  officials  of  the  other 
party  who  have  authority  to  settle.  "The  primary  purpose  of  the  minitrial  is  to 
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Wh»l  should  be  minimally  required  must  necessarily  depend  on 

The  questions  to  be  resolved.  Thus,  they  process  will  depend  on  the  subject 

matter. 

"Alternatives  to  the  High  Cost  of  Litigation",  CPU,  N.T.,  N.Y.,  Special  Issue 
1985,  p.  3. 
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set  a  stage  and  create  a  momentum  for  settlement."233  Typically  the  process 
Involves  the  "exchange  of  briefs  or  position  papers  with  supporting  documents, 
oral  presentations  of  facts  and  law  to  senior  officials  of  the  opposing  parties, 
some  opportunity  for  questioning,  and  negotiation  by  the  senior  officials  to 
attempt  to  settle  the  dispute."240  An  advantage  of  the  minitrial  is  that  it  focuses 
the  attention  and  energy  of  executives  on  both  sides  of  the  dispute  and  forces 
them  to  participate  directly  in  the  negotiated  settlement.  Another  desirable 
feature  of  the  minitrial  is  its  flexibility:  the  parties  can  tailor  the  essential 
elements  of  the  procedure  to  fit  the  litigation  at  hand. 

Parties  are  motivated  to  adopt  the  minitrial  procedure  by  several  factors-- 
avoidance  of  high  litigation  costs,  avoidance  of  adverse  outcomes  of  litigation, 
the  need  to  return  employees  supporting  the  litigation  to  more  productive  activi¬ 
ties,  and  the  desire  to  maintain  a  reasonably  cordial  relationship  between  litigants 
who  may  wish  to  continue  doing  business  together  in  the  future.241 

The  parties  typically  negotiate  the  groundrules  at  the  outset  and  often 
suspend  or  curtail  discovery.  This  would  suggest  to  parties,  who  have  an  eye  on 
the  possibility  of  suspending  normal  litigation  and  attempting  the  minitrial,  to 
make  a  careful  schedule  of  depositions.242  Because  the  minitrial  may  be  elected 
before  the  end  of  discovery,  the  parties  should  depose  those  individuals  whose 
testimony  will  have  the  most  substantial  impact.243 

The  minitrial  is  wholly  voluntary  so  the  parties  must  genuinely  want  to  see 
it  used  as  a  means  of  settlement  for  It  to  succeed.244  Obviously  the  threshold 
question  for  the  parties  to  consider  is  whether  the  nature  of  their  dispute  lends 
itself  to  the  mini-hearing  process.245  One  of  the  developers  of  the  minitrial 
offered  the  following  observation  on  the  decision  of  whether  to  use  the  process: 

It  may  not  be  appropriate  where  precedent-setting  issues  of  law  and 
witness  credibility  are  the  central  issues  and  where  the  client  has  made 
a  business  determination  to  roll  the  dice.  It  can,  however,  be  tailored 
to  fit  most  large  scale  disputes  involving  mixed  questions  of  law  and 
fact,  particularly  where  issues  of  science  and  technology  are  important. 

For  most  large,  entrenched  cases,  the  minitrial  offers  a  better  alter- 
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native  to  the  more  common  practice  of  one  side  and  then  the  other 

occasionally  tossing  out  a  settlement  offer. 246 

Two  obviously  related  questions  to  consider  are  whether  one  side  will  have 
gained  a  tactical  advantage  if  settlement  is  not  reached  and  what  point  in  the 
litigation  process  will  be  the  most  appropriate  to  conduct  the  minltrial. 247 
Parties  should  consider  that  despite  a  failure  in  settlement  following  the  minltrial, 
the  process  itself  aids  the  parties  in  preparing  and  focusing  the  issues  of  their 
cases  for  future  full-blown  litigation. 

If  the  parties  decide  to  use  the  minitrial,  an  important  consideration  is 
whether  to  use  a  neutral  advisor  to  moderate  the  discussion. 248  Most,  but  not 
all,  minitrials  employ  a  neutral  advisor  with  special  expertise  (often  a  retired 
judge)  to  "supervise  the  discussion  and  to  furnish  the  parties  with  a  nonbinding 
evaluation  of  the  most  likely  outcome  of  the  dispute  were  it  to  wind  up  in 
court. "249  in  cases  of  highly  technical  disputes,  some  parties  have  found  that  the 
introduction  of  a  neutral  advisor  causes  additional  expense  and  possible  delay 
because  the  advisor  must  become  sufficiently  educated. 250  jn  the  NASA  case 
explained  below,  for  example,  the  parties  never  seriously  contemplated  using  a 
neutral  advisor. 251 

Relatively  short  written  briefs  discussing  the  applicable  facts  and  law  are 
usually  exchanged  prior  to  the  minitrial. 252  More  comprehensive  briefs  are 
sometimes  helpful  or  necessary  in  narrowing  the  issues  in  advance  of  oral 
presentations. 253  jn  the  NASA  case,  for  example,  the  briefs  were  rather  lengthy 
and  also  were  followed  by  a  simultaneous  exchange  of  written  questions  to  be 

responded  to  at  oral  presentation. 254 

The  hearing  itself  usually  lasts  no  more  than  two  days  for  the  parties  to 
state  their  cases  (excluding  extraneous  issues),  offer  evidence  for  their  positions, 
and  field  questions. 255  presentations  can  be  made  by  lawyers,  technical  experts, 
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or  a  combination  of  both.2®®  At  the  conclusion  of  the  hearing,  the  negotiating 
officers  go  off  on  their  own  to  settle  the  dispute,  with  legal  advisors  standing  by 
for  consultation.  If  they  reach  an  impasse,  and  have  proceeded  before  a  neutral 
advisor,  the  parties  can  request  an  advisory  opinion  on  the  likely  outcome.  The 
advisory  opinion  often  acts  as  a  catalyst  towards  settlement.2®7  With  or  without 
a  neutral  advisor,  any  deadline  set  by  the  parties  can  contribute  to  lending  a 
sense  of  urgency  to  resolving  the  dispute.2®® 


Use  by  Government  Agencies. 

The  growing  movement  in  corporate  and  consumer  disputes  to  save  time, 
money,  and  judicial  resources  through  alternative  dispute  resolution  techniques  — 
such  as  minitrials  —  has  slowly  reached  the  government  setting.2®®  Exploration 
of  the  new  technique  should  be  helpful  since  the  government  has  experienced  the 
same  rising  litigation  costs  and  interminable  court  delays  as  private  parties. 
Several  perceived  statutory  and  practical  obstacles  have  impeded  the  government 
in  using  creative  dispute  resolution  methods,  however.  The  minitrial  may  be 
particularly  well  suited  to  overcome  these  obstacles.2®® 

One  obstacle  which  makes  government  contract  disputes  distinct  from 
commercial  litigation  is  the  elaborate  disputes  resolving  statutory  procedure 
mandated  by  the  Contract  Disputes  Act  of  1978. 2®1  The  statute  applies  to  all 
contracts  entered  into  after  March  1,  1979.  A  key  provision  of  the  statute 
mandates  that  all  government  contracts  include  dispute  clauses  which  set  forth 
procedures  by  which  disagreements  relating  to  the  contract  must  be  resolved.2®2 
The  procedure  requires  the  government  to  make  a  final  written  decision  concern¬ 
ing  the  disagreement  with  the  contractor  including  all  the  facts  and  legal 
conclusions  which  led  the  government  to  deny  the  contractor's  claim.2®2  Upon 
receipt  of  the  government's  final  decision,  the  contractor  has  three  options:  (1) 
acquiesce;  (2)  appeal  the  decision  to  an  agency  board  of  contract  appeals;  or  (3) 
sue  in  the  U.  S.  Claims  Court.2®4 

Whether  these  statutory  procedures  are  exclusive  is  a  question  which  raises 
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an  impediment  to  the  government's  use  of  the  minitrial  technique. 265  por 
example,  in  Davis  and  Moore, 266  the  Interior  Board  of  Contract  Appeals  held  that 
the  government  cannot  submit  to  binding  arbitration  because  of  conflict  with  the 
statutory  procedures. 2*>7  The  government's  authority  to  settle  and  to  devise 
means  of  settling,  however,  has  never  been  doubted  because  in  fact  a  basic 
purpose  of  the  Contract  Disputes  Act  was  to  promote  more  efficient  resolutions  of 
disputes. 

A  second  serious  obstacle  facing  government  use  of  expedited  settlement  is 
"the  natural  inclination  of  agency  officials  to  follow  the  book,  in  resolving 
disputes,  thereby  theoretically  avoiding  congressional  and  public  criticism. "269  \ 
plethora  of  organizations  outside  the  agency  review  and  second-guess  any 
settlement.  Potential  reviewers  and  possible  critics  include  oversight  committees 
of  Congress,  audit  teams  from  the  General  Accounting  Office,  and  the  agency 
inspectors  general, 27^  as  well  as  the  general  public.  The  use  of  minitrials  may 
actually  ease  this  problem,  however.  The  process  requires  a  written  record 
clearly  documenting  the  issues  of  settlement,  potential  litigation  risks  are  clearly 
described  by  the  legal  positions  set  forth  in  the  briefs,  and  the  formality  of  the 
procedure  itself  may  lessen  criticism."271 

A  third  perceived  constraint  unique  to  the  federal  contracts  context  is  the 
question  of  settlement  authority.  Federal  agencies  have  a  rigid  chain  of  command 
and  settlements  must  often  be  approved  by  the  legal,  financial,  procurement 
policy,  and  technical  divisions  of  an  agency.272  Tentative  settlements  are  often 
upset  by  subsequent  internal  agency  review.  The  minitrial  procedure  may  also 
obviate  much  of  this  problem.  In  preparation  for  the  minitrial,  the  government  is 
forced  to  define  the  authority  of  the  negotiation  and  the  acceptable  negotiating 
position.  The  advance  approval  and  "written  authorization  from  the  head  of  the 
agency,  empowering  the  representative  on  behalf  of  the  agency  to  reach  a 
settlement,  reduces  the  opportunities  for  overturning  the  settlement."272 

Finally,  a  related  problem  for  the  government  is  the  question  of  settlement 
funding  requirements.27*  A  negotiating  officer  for  the  agency  obviously  cannot 
ultimately  make  settlement  without  the  funds  to  cover  it.  Minitrial  requirements 
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in  some  ways  relieve  these  problems  by  Involving  senior  officials  who  have  the 
authority  to  approve  "re-allotments".275  Re- allotments  can  be  made  within  the 
agency  to  cover  the  financial  needs  for  a  particular  settlement. 

Despite  the  putative  obstacles  mentioned  above,  the  government  has  already 
begun  exploring  alternative  dispute  resolution  ("ADR")  techniques,  such  as 
minitrials,  because  of  several  factors  relating  to  litigation,  some  unique  to 
government  and  some  particular  to  all  litigants. 

The  most  obvious  catalyst  for  exploration  of  alternative  resolution  techniques 
is  the  rising  cost  of  litigation  and  the  court  delays  which  face  all  private  parties 
and  with  perhaps  even  greater  force  the  government.276  Disputes  between 
agencies  and  their  suppliers  has  been  the  natural  result  of  an  increase  of  federal 
procurement  spending.277  In  fiscal  year  1982,  for  example,  1,273  cases  were  filed 
with  the  Armed  Services  Board  ("ASBCA"),  the  largest  administrative  board  of 
contract  appeals,  while  only  974  cases  were  filed  the  previous  year.278  Only  95 
of  the  1,594  pending  cases  in  1982  were  being  processed  under  optional  expedited 
procedures.278  Although  the  administrative  appeals  boards  were  designed  as  a 
streamlined  alternative  to  court  litigation,  the  costs  are  still  substantial  because 
of  the  formal  procedures  adopted  by  the  boards.280  Minitrials  have  resulted  in 
substantial  savings  for  the  parties.  In  the  NASA  case,  which  was  the  first 
minitrial  used  in  the  context  of  government  procurement,  one  estimate  suggested 
that  the  savings  "were  probably  more  than  $1  million  in  legal  fees  alone. "281 

Another  factor  making  the  minitrial  particularly  attractive  to  the  government 
is  related  to  the  required  procedures  of  the  Contract  Dispute  Act  of  1978  itself. 
The  required  disputes  clause  in  government  contracts  requires  that  federal 
suppliers  continue  performance,  notwithstanding  a  dispute  with  the  government. 
The  contractor  may  not  stop  work  and  immediately  challenge  in  court  an  agency 
order  or  contract  interpretation.282  Another  mandatory  clause  in  all  government 
contracts,  the  "changes  clause",  also  allows  the  government  to  Insist  upon  changes 
to  the  contract  during  performance.282  Those  allowable  government  changes 
would  of  course  be  considered  breaches  of  contract  in  a  commercial  setting.28^ 
In  exchange  for  those  two  conditional  clauses,  the  government  must  pay  a  fair 
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amount  for  additional  work.286  Problems  arise,  however,  when  the  government 
does  not  consider  one  of  its  directions  as  being  a  "change"  in  the  contract.  The 
contractor  must  continue  to  perform  and  leave  for  later  the  question  of  who  will 
bear  costs.286  An  efficient,  expedited  resolution  of  the  dispute  by  minitrial 
settlement  will  lessen  the  adversarial  roles  between  the  government  and  its  sup¬ 
plier  —  "a  phenomenon  that  serves  the  ongoing  business  relationship  of  the 
parties  to  government  contracts."287 


When  and  for  Which  Cases,  Should  the  Government  Consider  Using  Hinitrlais? 

In  its  pilot  program  for  using  minitrial  techniques  to  resolve  disputes,  the 
Justice  Department  has  directed  government  attorneys  that  cases  selected  for 
minitrial  should  be  at  an  early  stage  of  litigation.288  The  cost  savings  of  a 
minitrial  held  after  discovery  has  already  been  completed  may  not  be  signifi¬ 
cant.288  In  addition,  the  case  should  probably  involve  more  than  $250,000  to 
justify  expenditure  of  at  least  a  full  day’s  time  of  high-level  company  executives 
and  government  officials.288 

The  minitrial  technique  lends  itself  well  to  cases  involving  highly  technical 
concepts  and  disputes  involving  mixed  questions  of  law  and  fact.281  The  NASA 
case  was  a  good  candidate  to  test  the  minitrial  for  this  reason.  The  government 
also  may  wish  to  consider  using  the  minitrial  method  in  cases  Involving  classified 
defense  contracts.  The  informal  settlement  can  be  conducted  without  an  eviden¬ 
tiary  hearing  in  open  court  that  might  be  harmful  to  the  national  security.282 

The  minitrial  is  likely  less  appropriate  where  witness  credibility  is  a  major 
factor.  The  technique  is  also  probably  not  justified  in  cases  where  questions  of 
law  can  quickly  be  resolved  through  summary  judgment.288  Finally,  the  minitrial 
would  not  be  extremely  effective  for  the  government  in  litigation  undertaken  to 
implement  policy.284 
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The  following  Is  a  brief  review  of  two  government  cases  successfully 
resolved  through  use  of  minitrial  techniques. 


NASA  Mini  trial. 

The  first  reported  use  of  the  minitrial  technique  to  resolve  a  government 
contracts  dispute  was  in  1982  when  NASA,  Space  Communications  Co.  (Spacecom 
--  prime  contractor),  and  TRW,  Inc.  (TRW  —  the  subcontractor)  settled  a 
multi- million  dollar  technical  dispute.295  The  dispute  involved  one  of  NASA's 
communications  satellite  programs. 

Nature  of  the  Dispute.  In  December  1976,  NASA  awarded  a  major  satellite 
contract  to  Spacecom  for  the  production  of  a  tracking  and  data  relay  satellite 
system  (TDRSS)  and  related  services  to  be  provided  over  a  ten  year  period.295 
The  satellites  were  to  be  deployed  in  orbit  by  a  space  shuttle  and  provide  a 
telecommunications  link  to  an  earth  station.2"  The  contract  had  an  initial  price 
of  $786  million.298 

TRW,  Inc.,  the  principal  subcontractor,  was  responsible  for  providing  system 
engineering,  building  the  communication  satellites  and  providing  the  necessary 
software.299 

By  the  fall  of  1981,  the  commencement  of  the  TDRSS  services  had  been 
rescheduled  because  of  delays  in  production  of  the  space  shuttle;  the  contract 
price  had  nearly  doubled  because  of  the  delays  and  program  changes;  and  several 
contract  disputes  had  arisen  between  Spacecom  and  NASA.2"  The  disputes, 
ultimately  resolved  by  the  minitrial,  arose  when  NASA  issued  two  letters  of 
direction  to  the  contractors  in  early  1979.  The  letters  sought  to  obtain  for  NASA 
certain  capabilities  that  it  believed  were  within  the  scope  of  the  contract. 20* 
Spacecom  and  TRW  maintained  that  the  instructions  constituted  new  work  which 
entitled  them  to  increased  compensation.202  Spacecom  and  TRW  appealed  the 
final  decision  of  the  contracting  officer  to  the  NASA  Board  of  Contract  Appeals. 
The  consolidated  appeal  was  one  of  the  largest  ever  filed  with  the  Board.202 
These  appeals  commenced  the  litigation. 

Scope  of  Litigation.  The  litigation  involved  a  series  of  complex  Issues 
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relating  to  the  interpretation  of  the  TDRSS  performance  specification  in  a  variety 
of  highly  technical  respects. 304  "The  merits  of  the  issues  involved  intricate 
questions  of  computer  capability,  electronics,  and  the  laws  of  orbital  mechanics, 
as  well  as  traditional  questions  of  contract  interpretation. "305 

The  complaint  and  answers  were  filed  in  September  1979  and  February  1980, 
respectively. 306  shortly  after  discovery  began,  the  parties  suspended  the  pro¬ 
ceedings  for  three  months  to  pursue  traditional  settlement  negotiations. 307 
Settlement  failed.  The  parties  renewed  litigation  and  engaged  in  massive  docu¬ 
ment  discovery  involving  the  reproduction  of  approximately  33,000  pages  of 
government  files  and  72,000  pages  of  the  contractors'  files. 308 

Depositions  commenced  in  the  summer  of  1981.309  Although  the  contractors 
sought  11  depositions  and  the  government  sought  43,  only  5  depositions  actually 
took  place. 310  By  September,  the  highly  technical  examinations  of  the  witnesses 
"consumed  3100  pages  of  transcript. "311  The  widening  scope  of  discovery  required 
the  Board  to  push  back  the  hearing  date  several  times  and  it  was  estimated  that 
trial  was  still  at  least  a  year  away. 312 

In  the  fall  of  1981,  Spacecom  approached  NASA  with  the  suggestion  to 
undertake  settlement  discussion  again.  The  parties  agreed  on  a  minitrial  after 
certain  preconditions  were  set  by  the  partiess  (1)  the  contractors  would  submit  a 
cost  proposal  with  a  breakdown  of  the  six  major  issues  of  appeal;  (2)  each  side 
would  give  written  authority  to  settle  to  an  appointed  negotiator;  (3)  deadlines 
and  rules  of  conduct  would  be  agreed  upon;  and  (4)  discovery  would  be  suspended 
during  the  minitrial. 313 

Motivations  to  use  the  Mlnltrlal.  First,  both  parties  were  concerned  with 
costs.  They  had  already  found  it  necessary  to  conduct  detailed  discovery  and 
anticipated  substantial  additional  discovery.  The  parties  had  proposed  calling  for 
the  depositions  of  forty-five  additional  government  and  contractor  witnesses  over 
the  next  ten  months. 314 
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Second,  the  parties  were  motivated  to  tighten  the  schedule.  A  trial  date 
was  not  even  in  sight  with  delays  attributable  to  the  complexities  of  the  case, 
problems  in  coordination  between  the  prime  and  subcontractor,  the  difficulty  of 
securing  people  for  litigation  who  were  also  needed  in  the  TDRSS  program,  and 
the  shortage  of  people  allocated  to  the  case  by  the  government. 315 

A  third  concern  of  both  NASA  and  the  contractor  was  the  uncertainty  of 
result.  Both  parties  were  aware  that  the  difficulty  of  making  a  clear,  comprehen¬ 
sive  and  persuasive  presentation  of  such  complex  Issues  created  an  unusual 
uncertainty  in  the  outcome. 316 

Another  motivation  for  the  minitrial  was  the  parties'  need  for  continued 
cooperation.  Litigation  can  strain  business  relations  between  parties.  In  this 
case,  the  parties  were  required  to  continue  working  together  to  deploy  the  satell¬ 
ite  successfully,  a  national  asset.  They  also  wanted  to  release  key  personnel  from 
the  litigation  process  to  resume  channelling  their  energies  into  the  program. 31? 

Finally,  the  parties  felt  the  need  to  address  the  merits  and  involve  senior 
officials.  Spacecom  realized  that  previous  settlement  discussions  had  not  ad¬ 
dressed  the  merits  of  the  issues  nor  involved  face-to-face  meetings  of  senior 
management. 318  it  felt  that  NASA's  willingness  to  Invest  such  time  and  money 
into  discovery  suggested  that  NASA  was  persuaded  that  the  government's  case  was 
meritorious.313  The  contractors  felt  that  a  settlement  could  only  be  reached  if, 
through  a  minitrial,  senior  management  of  NASA  was  exposed  to  the  contractor's 
best  case  and  both  parties  were  able  to  address  the  merits.320 

The  Procedure.  Before  proceeding,  the  parties  agreed  that: 

•  Litigation  would  be  stayed  during  the  minitrial,321  but  would  resume  if 
no  settlement  were  reached. 

•  The  contractors  would  submit  a  formal  claim  covering  cost  of  perfor¬ 
mance  and  proposed  allocation  of  cost  of  each  legal  issue.322 

•  The  parties  would  simultaneously  exchange  briefs  setting  forth  their 
factual  and  legal  positions.  All  cited  documents  were  to  be  included  in 
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appendices.323  No  reply  briefs  would  be  filed. 

•  Shortly  after  the  briefs  were  exchanged,  each  party  would  submit 
questions  to  be  addressed  by  the  other  during  its  oral  presentation. 32^ 

•  The  trial  was  to  be  one  day.  Each  side  was  to  have  three  hours  to 
make  a  presentation  and  could  use  whatever  combination  of  lawyers  and 
engineers  it  thought  appropriate  in  making  the  presentations.323 

•  Presentations  were  to  be  made  to  senior  officials  representing  each 
party.  An  associate  administrator  of  NASA  and  the  director  of  Goddard 
Space  Flight  Center  for  NASA;  a  VP  of  TRW  and  the  president  of 
Spaceaom,  for  the  contractors.  Only  senior  officials  would  ask 
questions.32® 

•  Settlement  negotiations  would  then  begin. 

In  the  actual  minitrial,  the  oral  presentations  were  made  exclusively  by 
lawyers.327  Also,  the  parties  chose  not  to  use  a  neutral  advisor  because  of  the 
complex  technical  issues  in  dispute.328 

Settlement  negotiations  began  the  day  after  the  hearing  "behind  closed 
doors"  at  NASA  headquarters. 329  Only  the  four  principal  negotiators  directly 
participated  in  the  negotiations  but  had  advisors  and  legal  counsel  stand  by  to 
discuss  positions.339  The  parties  had  agreed  to  a  groundrule  of  limiting  the 
settlement  negotiations  to  a  single  day  but  decided  that  an  additional  day  was 
justified  by  the  progress  made.  The  parties  settled  after  their  second  day  of  face 
to  face  meetings  and  reached  agreement  on  the  claim  as  well  as  unrelated  dis¬ 
putes.  331  All  claims  and  related  issues  amounted  to  well  over  $100  million.332 


Army  Corps  of  Engineers  Use  of  the  Minitrlal 

In  the  last  two  years,  the  Corps  of  Engineers  has  used  the  minitrial 

323.  Id.  NASA  submitted  a  64  page  brief  with  a  43  document  appendix,  while  the 
contractor's  brief  consisted  of  81  pages  and  an  appendix  of  79  documents. 

324.  Minitrlal  supra  note  239  at  13. 

325.  W. 

326.  Id. 

327.  Id. 

328.  Crowell  and  Moring,  p.  10. 

329.  Parker  and  Radoff,  p.  41. 

330.  Minitrlal  supra  note  239  at  17. 

331.  ]d. 
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procedure  twice  to  resolve  construction  contract  claims. 333  Spokesmen  for  the 
Corps  have  said  that  the  type  of  case  most  suited  for  a  minitrial  is  one  involving 
a  "highly  complex  factual  dispute  in  which  the  contractor's  arguments  have  some 
merit. "334  The  Corps  looks  for  cases  in  which  there  is  a  possibility  that  a  board 
of  contract  appeals  will  sustain  the  contractor’s  position  where  there  is  room  for 
the  government  to  settle. 335 

Industrial  Contractors.  The  Corps  first  used  the  minitrial  to  reach 

settlement  on  a  >630,000  construction  contract  claim. 336  The  claim  was  made  by 
Industrial  Contractors,  Inc.  that  the  government  had  "improperly  accelerated 
performance  on  its  construction  contract. "337  The  parties  agreed  to  use  a  mini- 
trial.  The  contractor's  president  and  the  Corps'  division  engineer  each  presented 
his  claim  in  three  and  one  half  hours. 338  Following  an  appraisal  of  their  cases 
by  a  neutral  advisor,  former  Claims  Court  Judge  Louis  Spector,  the  parties  settled 
after  12  hours  of  negotiation. 339 

Tenn-To  m.  The  second  case  in  which  the  Corps  successfully  used  the 
minitrial  technique  to  resolve  a  dispute  involved  a  $61  million  construction  claim 
by  Tenn-Tom  Construction. 340  The  Corps  awarded  a  contract  to  construct  part  of 
the  Tennessee-Tombigbee  Waterway,  to  Tenn-Tom,  a  Joint  venture  of  Morrison-- 
Knudsen  Co.,  Brown  and  Root,  Inc.,  and  Martin  Eby  Construction  Co.34*  The 
contract  was  for  excavation  of  95  million  cubic  yards  of  earth. 342  The  dispute 
arose  when  the  contractor  sought  a  $44  million  equitable  adjustment  based  on 
alleged  differing  site  conditions.  The  contractor  had  experienced  performance 
difficulties  because  of  drainage  problems  on  site.343  After  receiving  written 
denial  of  the  claim  by  the  contracting  officer,  the  joint  venture  appealed  to  the 
Corps  of  Engineers  Board  of  Contract  Appeals, 344  increasing  the  claim  to  $61 
million  due  to  interest. 

The  parties  agreed  to  a  minitrial  and  chose  Professor  Ralph  Nash,  a  GW 


333.  44  FCR  502;  43  FCR  257. 

334.  44  FCR  502. 

335.  Id.,  p.  503. 

336.  43  FCR  257  in  JcL 

337.  Id. 

338.  Id. 

339.  Id. 

340.  In  Re  Tenn-Tom  Construction,  memorandum  of  settlement  agreement,  8/23/85. 
44  FCR  502. 

341.  44  FCR  500. 
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343.  Id. 
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professor,  as  a  "neutral  advisor. "345  The  trial  was  held  in  Cincinnati  on  June 
12-14,  1985. 346  The  principal  officers  for  the  parties  were  J.  K.  Lemley,  Senior 
Vice  President  of  Morrison- Knudsen,  for  the  contractors,  and  Division  Engineer 
Brig.  Gen.  Peter  J.  Offringer,  for  the  Corps.347  The  parties  presented  their 
cases  on  consecutive  days,  with  a  third  day  devoted  to  presentation  of  evidence 
concerning  quantum  and  for  remaining  questions.343  By  agreement,  the  parties 
reconvened  on  June  27,  for  presentation  of  further  evidence  and  more  questions. 
They  settled  the  next  day.343  The  government  agreed  to  pay  Tenn-Tom  $17.25 
million  in  exchange  for  a  release  of  all  prime  contractor  and  subcontractor  claims 
under  the  contract.333 


345.  Id.  at  503. 

346.  ]d. 
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The  Effectiveness  Of  The  Mini-Trial  In  Resolving  Complex 
Commercial  Disputes:  A  Survey* 


In  recent  years,  one  of  the  most  popular  forms  of 
alternative  dispute  resolution  employed  in  large,  complex 
cases  has  been  the  mini-trial.  The  mini-trial  is  a  method  of 
structuring  a  case  for  settlement  which  generally  involves  a 
nonbinding  information  exchange  conducted  before  representa¬ 
tives  of  disputing  parties  with  settlement  authority  who  then 
meet  to  negotiate  a  settlement.  It  was  created  in  the  late 
1970's  by  lawyers  who  were  attempting  to  resolve  a  complex 
patent  infringement  case  between  Telecredit  and  TRW,  and  has 
been  used  with  increasing  frequency  since  that  time, 
particularly  by  large  corporate  clients  in  disputes  with 
parties  with  whom  they  have  ongoing  commercial  relation¬ 
ships  .1 


*  The  Subcommittee  on  Alternate  Means  of  Dispute  Resolution 
gratefully  acknowledges  the  substantial  assistance  of  Eric 
Ordway,  an  associate  at  Weil,  Gotshal  &  Manges,  in  the 
preparation  of  this  report. 

1.  Descriptions  of  the  Telecredit/TRW  mini-trial  may  be 
found  in  Green,  Marks  and  Olson,  "Settling  Large  Case  Liti¬ 
gation:  An  Alternative  Approach",  11  Loy.  L.A.L.  Rev.  493 

(1978)  and  Davis,  "A  New  Approach  to  Resolving  Costly  Litiga¬ 
tion",  61  J.  Pat.  Off.  Sec'y  482  (1979).  For  a  comprehensive 
description  of  the  mini-trial  as  a  tool  for  alternate  dispute 
resolution  authored  by  one  of  the  originators  of  the  concept 
see  Green,  Eric  D.  (editor)  CPR  -  Legal  Program  Mini-Trial 
Handbook ,  (Matthew  Bender  &  Co.  1982)  and  Green,  "Growth  of 
the  Mini-Trial , "9  Litigation  12  (Fall  1982).  See  also  Fine, 
Ericka  S.,  CPR  -  Legal  Program  Mini-Trial  Workbook,  (Center 
for  Public  Resources  1985)  (hereinafter  "Mini-Trial  Work¬ 
book  " ) ;  Henry,  James  F.  "Mini-Trials:  An  Alternative  to  Liti- 

(footnote  continued) 
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Over  the  past  year,  the  Subcommittee  on  Alternative 
Means  of  Dispute  Resolution  of  the  Committee  on  Corporate 
Counsel  of  the  Litigation  Section  of  the  ABA  conducted  a  sur¬ 
vey  in  which  it  polled  the  views  of  numerous  attorneys  who 
had  participated  in  mini-trials  (hereinafter  the  "ABA  Sur¬ 
vey").  Each  attorney  polled  in  the  ABA  Survey  was  asked  to 
describe  the  nature  of  the  dispute  which  was  the  subject  of 
the  mini-trial,  as  well  as  the  participants  in,  and  the  for¬ 
mat  and  results  of  the  process.  Attorneys  were  also  asked 
generally  to  comment  on  the  advantages  and  disadvantages  of 
the  mini-trial. 

The  ABA  Survey  consisted  of  interviews  with  nine¬ 
teen  attorneys  and  one  former  judge  regarding  twenty-eight 
actual  or  proposed  mini-trials  (several  of  the  persons  inter¬ 
viewed  were  involved  in  more  than  one  mini-trial;  three  of 
the  mini-trials  never  took  place) .  Five  of  the  attorneys 
interviewed  were  outside  attorneys;  the  others  were  inside 
attorneys  for  large  corporations;  the  former  judge  was  affil¬ 
iated  with  a  law  firm.2  The  ABA  sample  revealed  considerable 

gation,"l  Negotiation  Journal  13  (January  1985);  Parker, 
Douglas  M.  and  Radoff,  Phillip  L. ,  "The  Mini-Hearing:  An 
Alternative  to  Protracted  Litigation  of  Factually  Complex 
Disputes,"  38  Bus.  Law  35  (Nov.  1982);  "Use  of  Mini-Trial 
Seeks  to  Ease  Burden  of  Corporate  Litigation,"  The  Washington 
Post  (Oct.  13,  1985). 

2.  It  should  be  noted  that  because  some  of  the  attorneys 

(footnote  continued) 
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variety  with  respect  to  types  of  actions  and  size  of  damage 
claims.  Sixteen  of  the  mini-trials  surveyed  involved 
straight  contract  actions,  five  involved  product  liability 
claims  and  four  involved  patent  disputes.  Of  the  remaining 
three  Survey  mini-trials,  one  involved  an  employee  grievance, 
another  a  simple  negligence  claim,  and  a  third  a  dispute  over 
insurance  coverage.  At  least  three  of  the  mini-trials  in¬ 
volved  damage  claims  of  over  $30  million  (one  was  for  $30 
million,  the  other  two  for  $40  million);  six  mini-trials  in¬ 
volved  damage  claims  between  $1  million  and  $10  million;  six 
others  involved  damage  claims  ranging  from  $100,000  to 
$500,000.^  Additionally,  as  demonstrated  below,  there  were 
substantial  differences  with  respect  to  format,  setting,  and 
method  of  decision-making  from  one  Survey  mini-trial  to 
another . 

This  report  incorporates  the  results  of  the  above 
ABA  Survey,  as  well  as  other  current  information  about  the 
raini-trial  as  a  device  for  resolving  disputes.  The  report 
also  provides  some  recommendations  as  to  how  to  evaluate  the 
suitability  of  disputes  for  mini-trials  and  how  to  deal  with 

were  subject  to  confidentiality  provisions  in  their  mini¬ 
trial  agreements,  they  were  unable  to  provide  answers  re¬ 
garding  certain  aspects  of  the  mini-trials  in  which  they 
participated . 

3.  Various  attorneys  interviewed  did  not  disclose  the  dollar 
value  of  the  damage  claims  at  issue  in  their  mini-trials. 
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some  of  the  problems  inherent  in  the  mini-trial.  In  the 
course  of  preparing  this  report,  committee  members  reviewed 
numerous  mini-trial  materials,  including  sample  mini-trial 
agreements,  neutral  advisor  engagement  letters,  summaries  of 
mini-trials  and  mini-trial  formats.  A  sampling  of  these 
materials  has  been  included  in  the  Appendix  to  this  report. 

I .  Elements  of  the  Mini-Trial 

A.  General 

Ever  since  the  mini-trial  was  first  used,  its  popu¬ 
larity  has  been  based  on  a  combination  of  various  attributes, 
including  speed,  cost-effectiveness,  flexibility,  and  confi¬ 
dentiality.4  Perhaps  the  most  important  of  these  attributes 
are  speed  and  cost  effectiveness.  Mini-trials  usually  last 
several  days,  or  on  rare  occasions  a  few  weeks,  and  require, 
at  most,  a  few  months  of  preparation.  Thus,  they  often  re¬ 
sult  in  substantial  savings  on  litigation  costs.  Additional¬ 
ly,  most  corporate  clients  believe  that  the  settlements  which 
result  from  mini-trials  are  usually  superior  to  the  results 


4.  Other  acknowledged  attributes  of  the  mini-trial  include 
the  following:  narrowing  the  issues  in  a  dispute  by  elimi¬ 
nating  overly  technical  and/or  collateral  considerations 
which  may  obscure  the  core  problem;  preventing  unnecessary 
diversions  of  executive  time  and  energy;  and  preserving 
ongoing  business  relationships.  See  Fine,  Mini-Tr ial 
Workbook ,  supra  at  2-3. 
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achieved  at  trial  for  comparable  cases.  Mini-trials  can  also 
be  tailored  to  the  demands  of  the  parties  and  can  be  kept 
confidential  by  means  of  special  confidentiality  agreements. 

To  ensure  the  use  of  the  mini-trial  as  the  initial 
means  of  resolving  a  dispute,  parties  to  a  contract  can  in¬ 
sert  a  provision  in  the  contract  which  requires  them  to  sub¬ 
mit  their  disputes  to  a  mini-trial  before  pursuing  litiga¬ 
tion.  Such  agreements  have  been  looked  upon  with  favor  by  at 
least  one  court  and  appear  to  be  enforceable.  See  AMF  Inc. 
v.  Brunswick  Corporation.  No.  Civ-85-2743  (E.D.N.Y.  November 
4,  1985)  ("General  public  policy  favors  support  of  alterna¬ 
tives  to  litigation  when  these  alternatives  serve  the  inter¬ 
ests  of  the  parties  and  of  judicial  administration"). 

B .  The  Agreement 

1.  Formal  or  Informal  —  An  important  element  in 
setting  up  a  mini-trial  is  the  mini-trial  agreement.  In  many 
successful  mini-trials , ^  the  agreement  is  a  detailed  written 
instrument  which  lays  out  the  procedures,  identity  of  the 
participants  and  effect  of  the  mini-trial  (Sample  mini-trial 
agreements  are  contained  in  the  Appendix).  Through  this 
agreement,  parties  to  a  mini-trial  can  do  what  they  are  nor- 


5.  A  "successful"  mini-trial  is  defined  herein  as  one  which 
results  in  settlement  of  a  dispute. 
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mally  unable  to  do  in  litigation,  namely,  fashion  the  entire 
proceeding  according  to  their  needs.  Most  of  the  mini-trials 
which  were  the  subject  of  the  ABA  Survey  were  conducted  pur¬ 
suant  to  such  written  agreements. 

Mini-trials,  however,  can  be  conducted  without  the 
benefit  of  a  formal  agreement.  For  example,  in  two  of  the 
successful  mini-trials  studied  in  the  ABA  Survey,  agreement 
with  respect  to  the  rules  and  format  of  the  mini-trial  was 
embodied  in  an  exchange  of  letters.  In  another  successful 
Survey  mini-trial,  the  general  ground  rules  were  set  forth  by 
the  neutral  advisor  in  a  single  letter.  Notably,  one  parti¬ 
cipant  suggested  that  although  reaching  some  sort  of  agree¬ 
ment  on  rules  prior  to  the  mini-trial  was  probably  necessary, 
it  was  more  important  to  bring  the  parties  together  by  initi¬ 
ating  the  mini-trial  process  than  it  was  to  worry  about 
ground  rules. 

It  should  be  noted,  however,  that  attorneys  who 
choose  not  to  agree  on  specific  rules  and  format  in  advance 
of  the  mini-trial  or  who  agree  to  handle  such  matters  in  a 
less  formal  manner  risk  that  there  will  be  misunderstandings 
between  the  parties  later  which  may  ultimately  impede  the 
effectiveness  of  the  process.  Thus,  in  one  of  the  Survey 
mini-trials  in  which  there  was  no  formal  agreement  on  format, 
the  mini-trial  broke  down  during  the  information  ex- 
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change/presentation  stage.  In  another  such  ABA  Survey  mini¬ 
trial,  which  also  failed  to  reach  settlement,  the  neutral 
facilitator  reported  that  the  absence  of  an  agreement  on 
ground  rules  before  the  mini-trial  was  a  key  factor  in  the 
mini-trial's  failure.6 

It  should  also  be  noted  that  mini-trials  are  no 
longer  exclusively  voluntary  arrangements.  Some  courts  have 
begun  to  order  parties  to  engage  in  a  mini-trial  before  pur¬ 
suing  litigation. ^  Under  court-ordered  mini-trials,  however, 
the  parties  usually  do  not  have  the  luxury  of  drafting  an 
agreement  to  suits  their  needs;  in  these  cases,  the  court 
prescribes  the  rules  and  format  for  the  mini-trial.  As  a 


6.  In  this  mini-trial,  which  involved  a  $4  million  construc¬ 
tion  claim  and  three  different  parties,  the  neutral,  a  former 
judge,  reported  that  he  discussed  the  subject  of  the  mini¬ 
trial  briefly  with  the  parties  in  a  conference  call,  and 
agreed  to  meet  with  the  parties  subsequently.  The  ground 
rules  for  the  format  of  the  mini-trial,  however,  were  never 
discussed.  When  the  parties  met  with  the  neutral  for  the 
first  time,  they  showed  up  with  their  own  witnesses  and 
cheering  sections.  Each  side  proceeded  to  present  their 
"evidence"  in  a  harshly  adversarial  manner,  which  only 
widened  the  breach  among  the  parties.  After  the  mini-trial 
was  over,  the  parties  met  separately  in  different  rooms  and 
asked  the  neutral  to  perform  "shuttle  diplomacy"  to  resolve 
the  dispute.  The  neutral  reported  that  the  process  failed 
and  the  case  did  not  result  in  settlement. 

7.  Courts  in  both  Michigan  and  Massachusetts  have  adopted 
court-supervised  mini-hearings  or  mini-trials  in  which  the 
judge  presides  as  the  "neutral  adviser."  For  a  summary  of 
one  court-supervised  mini-trial  which  was  conducted  in  Massa¬ 
chusetts  and  for  the  rules  of  the  Michigan  federal  court  on 
mini-trials  see  Fine,  Mini-Trial  Workbook,  supra  at  56-9. 
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result  of  this  lack  of  flexibility,  the  court-ordered  mini¬ 
trials  may  not  always  be  totally  satisfactory.  Of  the 
twenty-eight  mini-trials  studied  by  the  ABA  Survey,  only  two 
were  either  ordered  or  suggested  by  the  court.  Although  both 
such  cases  settled,  the  attorney  involved  in  the  court- 
ordered  mini-trial  was  displeased  with  both  the  court's  impo¬ 
sition  of  rules  and  format  and  the  outcome.® 

2.  Binding  or  Non-Binding  —  Although  most  mini¬ 
trials  are  nonbinding,  parties  can  agree  to  be  bound  by  the 
results  of  a  mini-trial.  In  one  successful  mini-trial  which 
was  the  subject  of  the  ABA  Survey,  an  employee  grievance  dis¬ 
pute,  the  parties  entered  into  just  such  a  binding  mini-trial 
agreement . ® 


8.  This  mini-trial  involved  an  asbestos  dispute.  In  that 
case,  a  court  in  Philadelphia  ordered  an  expedited  mini-trial 
with  a  trial  judge  from  the  Court  of  Common  Pleas  as  the 
"resolver."  According  to  the  attorney  interviewed,  this 
mini-trial,  like  most  others  ordered  by  Philadelphia  courts, 
was  run  like  a  medical  trial  in  which  the  only  issue  consid¬ 
ered  is  the  medical  condition  of  the  plaintiff  and  in  which 
much  of  the  evidence  usually  admitted  at  such  a  trial  (i.e., 
evidence  concerning  employee  conditions,  product  identifica¬ 
tion,  notice  of  hazard,  etc.)  is  omitted.  The  attorney's 
main  complaint  about  the  mini-trial  in  asbestos  litigation 
was  enforceability  ("Parties  just  go  through  them  as  quickly 
as  possible  intending  to  appeal  them  afterward"). 

9.  In  this  mini-trial,  an  employee  brought  a  Title  VII  claim 
against  a  large  company.  The  attorney  for  the  company  deci¬ 
ded  to  hold  a  mini-trial  because  he  believed  he  had  a  strong 
case  and  because  he  thought  a  mini-trial  would  be  cheaper. 

1.:e  parties  agreed  that  a  local  law  professor  would  be  the 
"arbitrator"  of  the  dispute  with  full  authority  to  grant  such 

(footnote  continued) 


8 


263 


Additionally,  in  an  effort  to  put  more  "teeth"  into 
the  mini-trial,  some  parties  to  a  mini-trial  have  begun  to 
include  provisions  in  the  agreement  which  impose  monetary 
penalties  on  a  party  which  declines  to  accept  a  settlement 
offer  yet  subsequently  receives  less  than  the  offered  amount 
at  trial.10  There  was  such  an  agreement  in  one  of  the 
court-ordered  mini-trials  which  was  a  subject  of  the  ABA  Sur¬ 
vey.  In  that  mini-trial,  the  parties  agreed  that  after  the 
information  exchange  itself  they  would  each  provide  the  court 
with  a  dollar  figure  based  on  their  best  estimate  of  the  out¬ 
come  of  a  trial.  The  court  was  supposed  to  choose  as  between 
the  two  figures.  The  agreement  provided  that  after  the  court 
made  its  choice  the  other  side  be  given  30  days  to  accept  or 
reject  the  figure,  with  the  understanding  that  if  the  other 
party  declined  to  accept  the  figure  chosen  by  the  court  and 
received  less  at  trial  than  it  would  have  received  had  it 
accepted  the  settlement  offer,  then  a  liquidated  damage  pro¬ 
vision  would  come  into  play.* 11 

relief  as  a  federal  court  would  grant.  They  agreed  that  the 
only  grounds  on  which  the  decision  could  be  challenged  were 
grounds  enumerated  in  the  United  States  Arbitration  Act.  The 
arbitrator  rendered  a  decision  for  the  company. 

10.  See  Fine,  Mini-Trial  Workbook,  supra  at  5. 

11.  This  mini-trial  involved  a  $30  million  dispute  between  a 
retail  jobber  and  a  large  company  over  alleged  misrepresenta¬ 
tions  made  by  one  of  the  company's  employees  over  an  extended 

(footnote  continued) 
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3.  Drafting  —  For  the  sake  of  simplicity  and  con¬ 
venience,  parties  who  use  mini-trials  to  resolve  their  dis¬ 
putes  often  base  their  agreements  on  sample  mini-trial  agree¬ 
ments  prepared  by  the  Center  for  Public  Resources,  and  add  or 
revise  such  samples  in  accordance  with  the  needs  of  the  case. 
Drafting  such  agreements  in  consultation  with  other  organiza¬ 
tions  which  sponsor  alternate  dispute  resolution,  such  as 
Endispute  or  the  Center  for  Public  Resources,  is  also  common. 
Of  the  twenty-eight  mini-trials  which  were  the  subject  of  the 
ABA  Survey,  four  were  based  on  agreements  drafted  by  either 
Endispute  or  the  Center  for  Public  Resources,  while  in  three 
other  mini-trials  the  attorneys  indicated  that  they  had  con¬ 
sulted  one  of  these  two  organizations  about  some  aspect  of 
the  mini-trial  process  (e.g.  the  neutral  adviser,  the  format 
or  the  setting)  .  12 

Although  attorneys  obviously  can  draft  a  mini-trial 
agreement  without  reference  to  a  sample  mini-trial  agreement 
or  consultation  with  an  ADR  organization,  many  participants 


period  of  time.  The  dispute  was  described  as  a  "swearing 
contest"  and  became  the  subject  of  a  mini-trial  largely  be¬ 
cause  the  federal  district  judge  before  whom  the  litigation 
was  pending  suggested  that  a  mini-trial  be  used  to  resolve 
the  dispute.  The  matter  was  settled  after  negotiations  at 
the  figure  proposed  by  the  large  company  during  the  mini¬ 
trial  process. 

12.  Additionally,  Endispute  participated  in  the  drafting  of 
a  mini-trial  agreement  for  a  Survey  mini-trial  which  was 
never  conducted. 
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in  the  ABA  Survey  generally  believed  that  discussion  with 
someone  familiar  with  the  mini-trial  process  may  be  advisable 
for  attorneys  who  have  never  engaged  in  a  mini-trial.  Even 
where  an  attorney  has  already  participated  in  a  mini-trial, 
several  of  the  attorneys  surveyed  believed  that  it  may  be 
wise  to  let  an  ADR  organization  prepare  an  initial  draft  of 
the  agreement  simply  to  eliminate  the  potential  for  bickering 
with  the  opposing  attorney. 

If  an  ADR  organization  does  not  handle  the  drafting 
of  the  mini-trial  agreement,  it  is  probably  important  that 
the  drafting  be  supervised  by  attorneys,  or  at  least  by  per¬ 
sons  who  are  knowledgeable  in  negotiating  contracts.  For 
example,  in  one  of  the  mini-trials  covered  by  the  ABA  Survey 
which  involved  a  patent  dispute,  business  representatives 
from  each  side  were  put  in  charge  of  the  drafting.  That 
mini-trial  never  took  place  because  the  business  persons  were 
unable  to  agree  on  the  terms  of  the  format. 

4.  Individual  Provisions  —  Although  the  precise 
content  of  mini-trial  agreements  varies  from  case  to  case, 
the  Survey  revealed  that  the  bulk  of  these  agreements  include 
provisions  which  set  forth  issues  to  be  discussed  at  the 
mini-trial  and  the  essential  obligations  of  the  parties  to 
present  their  cases  and  attempt  to  negotiate  a  settlement. 
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Other  types  of  provisions  which  the  Survey  disclosed  are 
typically  found  in  mini-trial  provisions  include: 

a)  Provisions  regarding  confidentiality  —  Unlike 
litigation  in  the  courts,  disputes  which  are  resolved  through 
mini-trials  can  be  kept  confidential  by  inclusion  of  special 
confidentiality  provisions  in  the  mini-trial  agreement.  The 
provisions  usually  stipulate  that  the  parties  will  not  dis¬ 
close  the  contents  of  the  agreement  or  the  information  ex¬ 
change  conducted  pursuant  thereto  except  by  consent  of  the 
parties  or  through  court  order.  In  many  of  the  mini-trials 
studied  by  the  ABA  Survey,  confidentiality  provisions  were 
included  in  the  mini-trial  agreements. 

In  addition  to  the  mini-trial  agreement  between  the 
parties,  parties  conducting  a  mini-trial  which  involves  a 
neutral  expert  will  usually  ask  the  expert  to  sign  a  secrecy 
agreement  in  which  he  agrees  to  maintain  the  confidentiality 
of  the  proceedings  (A  sample  secrecy  agreement  is  contained 
in  the  Appendix. 

b)  Provisions  regarding  neutral  expert  —  If  the 
parties  choose  to  have  a  neutral  expert,  they  may  want  to 
identify  the  name  of  the  expert  in  the  agreement  or  else  in- 


13.  It  should  be  noted,  however,  that  these  provisions  may 
not  prevent  disclosure  to  third  parties  of  information 
obtained  in  the  mini-trial.  For  a  discussion  of  this 
disclosure  problem  see  infra  at  36-7. 
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elude  a  provision  in  the  agreement  determining  the  manner  in 
which  the  expert  is  to  be  chosen.14  This  prevents  the  selec¬ 
tion  problem  from  arising  later,  only  a  few  days  or  weeks 
before  the  mini-trial  itself  is  scheduled  to  begin. 1^  Many 
mini-trial  agreements  also  contain  extensive  provisions  re¬ 
garding  the  role  which  the  neutral  should  play  in  the  mini¬ 
trial  as  well  as  the  extent  to  which  the  neutral  may  or  may 
not  communicate  with  each  party  prior  to  the  mini-trial. 

Some  agreements  provide  that  the  neutral  act  as  a  mediator 
between  the  two  business  representatives.  Others  provide 
that  he  give  an  oral  assessment  of  the  dispute  immediately 
after  the  presentation  and  then  leave  the  business  persons 
alone  to  negotiate.  Still  other  agreements  require  that  the 
neutral  provide  a  formal  written  opinion  on  the  merits  of  the 
dispute . 

In  one  of  the  Survey  mini-trials  which  involved  a 
patent  dispute,  the  mini-trial  agreement,  which  was  drafted 
by  Endispute,  provided  both  for  a  method  of  selecting  the 


14.  One  common  method  of  providing  for  the  expert's 
selection  is  to  set  a  deadline  in  the  agreement  for  choosing 
the  neutral  and  then  provide  that  if  the  deadline  comes 
without  the  parties  having  chosen  a  neutral,  an  ADR 
organization,  such  as  the  CPR,  will  make  the  choice  from  a 
list  of  advisors. 

15.  To  ensure  the  neutrality  of  the  advisor  the  agreement 
may  require  that  prior  to  retaining  an  advisor,  the  parties 
disclose  all  previous  contacts  which  the  parties  have  had 
with  that  proposed  advisor. 
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neutral  and  the  extent  of  the  neutral  advisor's  participation 
in  the  raini-trial.  With  respect  to  the  neutral's  participa¬ 
tion,  the  agreement  provided  that  the  advisor  would  tell  the 
parties  how  he  thought  a  court  might  decide. 

c )  Provisions  regarding  discovery  and  exchange  of 
briefs  —  Mini-trial  agreements  often  limit  the  amount  of 
discovery  to  be  had  in  the  mini-trial  by  specifying  that  only 
certain  kinds  of  documents  be  exchanged  or  by  stipulating  to 
the  number  of  witnesses,  if  any,  to  be  examined  before  the 
mini-trial.  Mini-trial  agreements  may  also  fix  a  time  limit 
for  discovery  (usually  between  30  to  90  days).  This  process 
helps  to  narrow  the  issues  in  the  controversy  and  gives  the 
parties  a  "good  look"  at  one  another.  Most  of  the  mini¬ 
trials  which  were  the  subject  of  the  ABA  Survey  provided  for 
some  discovery  (usually  an  exchange  of  documents)  prior  to 
the  mini-trial.  In  one  mini-trial  which  was  a  subject  of  the 
ABA  Survey,  the  parties  agreed  to  two  sets  of  depositions 
each  and  one  set  of  requests  for  admissions,  not  to  exceed 
twenty  requests. 17  Attorneys  who  failed  to  provide  for  some 

16.  It  should  be  noted  that  before  giving  his  opinion  in 
this  mini-trial,  the  neutral  advisor  discussed  both  the 
contentions  of  the  parties  as  well  as  what  the  parties  had 
been  able  to  demonstrate  at  the  mini-trial. 

17.  In  another  Survey  mini-trial  (involving  a  $500,000 
contract  claim) ,  the  parties  agreed  to  limited  discovery  over 
a  90-day  period  including  depositions,  document  production 
and  interrogatories. 
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discovery  before  the  mini-trial  stated  that  the  absence  of 
discovery  was  a  disadvantage  which  led  to  unfortunate  "sur¬ 
prises".  On  the  other  hand,  one  attorney  cautioned  against 
providing  for  too  much  discovery,  arguing  that  discovery  can 
usually  be  limited  to  production  of  a  few  key  documents  and 
the  deposition  of  a  few  witnesses. 

Parties  may  also  want  to  provide  for  the  exchange 
of  briefs  or  position  papers  before  the  mini-trial.  In  at 
least  four  of  the  mini-trials  which  were  the  subject  of  the 
ABA  Survey,  the  parties  agreed  to  exchange  such  papers. 
Moreover,  in  one  mini-trial  in  which  position  papers  were  not 
exchanged,  the  attorney  interviewed  indicated  that  he  regret¬ 
ted  not  having  followed  this  practice  because  such  an  ex¬ 
change  would  have  been  very  helpful. 

d)  Provisions  regarding  length  of  the  information 
exchange  —  Most  formal  mini-trial  agreements  contain  provi¬ 
sions  regarding  the  length  of  the  information  exchange. 
Typically,  such  provisions  provide  that  two  days  be  devoted 
to  argument  (one  day  for  each  side).18,  and  a  third  day  to 
negotiation . 

e )  Provisions  regarding  format  of  the  mini-trial 
—  Many  written  mini-trial  agreements  set  forth  the  proce- 


18.  One  Survey  mini-trial  involved  an  agreement  to  limit  the 
mini-trial  itself  to  seven  hours. 
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dures  to  be  used  at  the  mini-trial  itself,  including  the 
rules  of  evidence  to  be  used,  the  manner  in  which  presenta¬ 
tions  are  to  be  made,  the  number  of  witnesses  to  be  called 
and  the  manner  in  which  questions  are  to  be  handled.  Those 
surveyed  generally  agreed  that  the  provisions  regarding  for¬ 
mat  should  be  flexible,  so  that  both  parties  feel  that  they 
will  have  ample  opportunities  to  present  their  case.  For 
example,  in  three  of  the  mini-trials  which  were  the  subject 
of  the  ABA  Survey,  the  parties  had  agreed  to  a  schedule  and 
rules  (regarding  questions,  for  example),  only  to  abandon 
both  the  schedule  and  the  rules  in  the  interests  of  cooper¬ 
ation  when  it  came  time  to  actually  conduct  the  mini-trial. 

f)  Provisions  regarding  negotiation  —  Based  on 
the  Survey,  it  appears  that  provisions  regarding  the  negotia¬ 
tions  can  be  extremely  important  and  must  be  carefully  draf¬ 
ted.  Some  mini-trial  agreements  provide  that  the  negotiation 
take  place  with  the  neutral  advisor  present;  others  require 
that  he  not  be  involved  unless  the  business  representatives 
so  request.  The  agreement  may  also  provide  that  the  lawyers 
for  both  sides  be  present.  These  provisions  should  not  be 
underestimated.  For  example,  one  of  the  attorneys  polled  in 
the  ABA  Survey  indicated  that  the  absence  of  provisions 
regarding  procedures  to  be  followed  upon  completion  of  the 
mini-trial  in  which  he  was  involved  was  a  definite  drawback 
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which  caused  months  of  delay  and  forced  the  parties  to  meet 
frequently  to  discuss  a  final  resolution  of  the  dispute.19 

g)  Provisions  regarding  fees  and  costs  —  Although 
the  fees  and  costs  of  a  mini-trial  are  not  as  great  as  those 
for  a  trial,  they  are  not  insubstantial.20  Thus,  a  method 
for  sharing  such  costs  should  be  provided  for  in  the  agree¬ 
ment.  The  principal  costs  of  the  mini-trial  are  the  fee  and 
travel  expenses  for  the  neutral  advisor  (including  his  hotel 
expenses)  and  the  expense  of  renting  a  room  for  the  mini¬ 
trial  itself.  These  costs  are  usually  shared  evenly  by  the 
parties.  In  two  of  the  Survey  mini-trials  the  costs  for  the 


19.  In  this  mini-trial,  an  insured  company  sued  its  insurer 
under  a  business  interruption  policy  in  connection  with  an 
industrial  factory  explosion.  The  insured's  claim  was  for 
$40  million.  The  insurer  offered  to  settle  for  $5  million. 
The  mini-trial  was  proposed  by  the  insurance  company  and  took 
place  about  six  months  after  the  litigation  began.  When  the 
mini-trial  was  over,  the  parties  were  still  not  ready  to 
settle  but  were  apparently  also  unwilling  to  litigate  the 
matter.  The  mini-trial  agreement,  however,  provided  no 
guidelines  or  directives  as  to  what  to  do  next.  Thus,  short¬ 
ly  after  the  mini-trial,  one  of  the  parties  suggested  that 
there  be  further  meetings  at  which  more  detailed  evidence 
could  be  presented  concerning  some  of  the  factual  issues. 

Two  or  three  such  meetings  took  place  over  the  next  few 
months.  At  these  meetings,  the  mini-trial  process  was  con¬ 
tinued,  with  technical  presentations  made  by  both  sides,  fol¬ 
lowed  by  a  question-and-answer  period.  These  meetings  re¬ 
solved  most  of  the  major  issues.  Then  a  final  meeting  was 
held  at  which  the  insured  made  another  presentation.  Follow¬ 
ing  this,  a  negotiation  session  took  place  on  the  same  day, 
and  the  matter  was  settled. 

20.  At  least  two  of  the  attorneys  interviewed  in  the  Survey 
noted  that  the  costs  of  a  mini-trial  may,  under  certain 
circumstances,  be  quite  high. 
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advisor  amounted  to  $7,500,  while  in  another  the  cost  was 
$5,000.  In  one  of  these  three  cases,  the  parties  split  the 
fee.  In  an  employee  grievance  suit,  however,  the  employer 
may  want  to  agree  to  pay  all  fees  and  costs  as  an  inducement 
to  resolve  the  case  via  mini-trial.  In  one  such  mini-trial, 
which  was  a  subject  of  the  ABA  Survey,  the  employer  assumed 
all  the  costs  of  the  mini-trial. 

C.  The  Setting 

Another  important  element  of  the  mini-trial  is  the 
setting.  Most  parties  surveyed  used  a  non-judicial  neutral 
setting  for  the  proceeding.  For  example,  one  of  the  mini¬ 
trials  which  was  the  subject  of  the  ABA  Survey  was  held  at 
the  Second  Circuit  Federal  Bar  Counsel  offices  at  the  mid¬ 
point  between  the  two  parties’  locations.  Another  mini-trial 
was  held  at  the  law  offices  of  the  neutral  advisor,  while  yet 
a  third  was  conducted  in  the  dining  room  of  a  private  club. 
Hotels  or  motels  and  conference  centers  are  also  common 
neutral  settings.  Where  neutral  settings  cannot  be  found, 
however,  a  board  room  (usually  of  one  of  the  parties)  is 
often  used.  In  one  of  the  mini-trials  which  was  the  subject 
of  the  ABA  Survey,  the  board  room  of  one  of  the  parties  was 
used.  In  another  subject  mini-trial,  the  parties  used  the 
law  library  of  one  of  the  parties.  In  yet  a  third  mini- 
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trial,  the  office  of  counsel  for  one  of  the  parties  was  the 
setting . 21 

The  setting  may  be  critical  to  the  success  of  the 
mini-trial.  Some  of  the  participants  in  the  Survey  agreed 
that  a  large,  formal  setting  may  lead  the  participants  to 
conduct  themselves  as  they  do  in  a  court,  thereby  inhibiting 
the  flow  and  style  of  the  information  exchange.  By  contrast, 
it  was  noted  that  a  smaller  business  setting  may  lead  the 
participants  to  view  the  mini-trial  as  a  large  negotiating 
forum  and  thereby  contribute  to  a  speedy  resolution. 

D.  The  Decision-Makers 

1.  Whg.Xhey  ghgyqd  .Be? 

a)  Use  of  a  neutral  expert  —  As  originally  con¬ 
ceived,  the  mini-trial  provided  for  the  giving  of  presenta¬ 
tions  either  to  a  neutral  expert  alone  or  else  to  a  neutral 
expert  and  one  authorized  executive  from  each  side.  The 
expert,  of  course,  was  designed  to  be  an  analog  of  a  judge, 
i . e ♦ .  one  who  could  weigh  the  merits  of  the  presentations 
submitted  by  the  parties  and  provide  an  objective  opinion. 

21.  One  law  firm  regularly  holds  mini-trials  on  its  prem¬ 
ises,  having  set  up  a  courtroom  and  jury-box  solely  for  this 
purpose.  This  firm  sometimes  videotapes  the  mini-trial  and 
presents  the  tapes  to  the  business  representatives  later, 
thereby  making  it  unnecessary  for  them  to  actually  attend  the 
proceedings.  See  "Fred  Bartlit  on  Mini-Trials,"  Alternatives 
1,  (June  1985). 
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The  ABA  Survey  demonstrated  that  mini-trials  continue  to  use 
such  experts.  In  the  ABA  Survey,  sixteen  of  the  mini-trials 
employed  neutral  advisors  and  most  of  the  attorneys  inter¬ 
viewed  said  that  the  advisors  were  helpful  in  resolving  their 
disputes.  Several  of  the  attorneys  interviewed  indicated 
that  the  advisor  was  most  helpful  when  he  was  the  most 
actively  involved  in  the  process.  Such  active  involvement 
often  include  asking  questions  of  the  presenters,  giving  an 
opinion  on  the  merits  of  the  case,  either  to  all  assembled  at 
the  mini-trial  or  to  the  negotiators  only, 22  and  engaging  in 
the  negotiations  with  the  business  representatives .  23 


22.  One  attorney  interviewed  for  the  Survey  indicated  that 
he  thought  the  opinion  or  "forecast"  should  be  given  in 
private  to  the  business  respresentatives  only. 

23.  In  one  Survey  mini-trial  involving  an  alleged  manufac¬ 
turing  defect  in  a  series  of  trailers,  the  neutral  "moder¬ 
ator"  took  an  active  role  in  the  presentations,  asking  ques¬ 
tions,  pointing  out  the  strengths  and  weaknesses  of  each  side 
and  focusing  the  discussion.  The  attorney  interviewed  about 
this  mini-trial  reported  that  this  dispute  was  settled  one 
day  after  negotiations  and  saved  the  parties  $250-$300 , 000  in 
legal  fees.  He  reported  that  both  sides  were  pleased  with 
the  result. 

In  another  Survey  mini-trial,  the  parties  agreed  before 
hand  not  to  allow  the  neutral  to  participate  in  the  negotia¬ 
tions  unless  the  business  representatives  felt  comfortable 
with  his  involvement.  Then,  after  the  neutral  had  given  his 
"forecast"  of  how  he  thought  the  case  would  be  resolved  at 
trial,  both  parties  chose  to  involve  him  in  the  negotiations 
and  the  case  was  settled  after  only  four  hours  of  discussion. 

In  addition  to  volunteering  an  opinion  on  the  merits  of 
a  dispute  and  helping  the  parties  in  negotiations,  a  neutral 

(footnote  continued) 
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Although  some  of  those  surveyed  believe  that  the 
neutral  advisor  should  be  a  retired  judge,  preferably  with 
experience  in  the  subject  matter,  or  some  other  person  with  a 
legal  background  (e.g.,  a  law  professor  or  trial  lawyer),  it 
was  generally  agreed  that  in  principle  the  advisor  need  not 
have  any  knowledge  of  the  law  at  all.  Indeed,  he  can  be  any¬ 
one  on  whom  the  parties  agree.  In  mini-trials  involving 
highly  technical  issues  or  highly  specialized  areas,  such  as 
patents,  the  neutral  advisor  often  is  an  expert  in  the  field. 
In  one  patent  case  which  was  the  subject  of  the  ABA  Survey, 
for  example,  the  advisor  was  the  former  Commissioner  of 
Trademarks.  In  another  Survey  mini-trial  involving  patent 
law,  an  experienced  patent  lawyer  was  the  advisor.  Similar¬ 
ly,  engineers  are  often  the  advisors  in  mini-trials  involving 
construction  contracts.  One  attorney  interviewed  in  connec¬ 
tion  with  the  ABA  Survey  noted  that  where  large  corporations 
were  involved  it  was  important  to  choose  a  neutral  advisor  of 
some  stature  and  not  merely  a  "local  person." 

Although  the  ABA  Survey  reflects  that  the  majority 
of  mini-trials  still  use  neutral  advisors,  the  Survey  also 
reflects  that  such  persons  are  not  indispensable  to  the  suc¬ 
cess  of  a  mini-trial.  In  five  of  the  mini-trials  which  were 

can  also  help  to  design  the  mini-trial's  rules  or  resolve 
discovery  disputes.  See  Fine,  Mini-Trial  Workbook,  supra  at 
14-15. 
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the  subject  of  the  ABA  Survey  the  parties  did  not  use  an  ad¬ 
visor.  Moreover,  in  a  few  of  the  mini-trials  where  an  ad¬ 
visor  was  used,  the  attorneys  interviewed  expressed  doubts 
about  the  ultimate  need  for  their  presence,  particularly 
given  the  cost  of  retaining  them.24  Other  attorneys  favored 
the  use  of  advisors  but  suggested  that  their  role  be  limited 
and  carefully  circumscribed  with  respect  to  communication 
with  clients.  For  example,  one  attorney  advised  against 
allowing  the  advisor  to  engage  in  discussion  with  the  parties 
(usually  after  the  presentations)  unless  the  attorneys  are 
also  present. 

b)  Use  of  business  representatives  —  In  virtually 
all  mini-trials,  business  representatives  for  each  side  play 
a  key  role  as  decision  makers.  Indeed,  the  ABA  Survey  indi¬ 
cated  that  using  business  representatives  as  the  exclusive 
decision  makers  is  becoming  more  popular  because  it  avoids 
the  costs  of  hiring  the  neutral  and  disputes  over  his  selec¬ 
tion,  and  it  encourages  negotiation.  According  to  a  few  of 
the  attorneys  interviewed  for  the  ABA  Survey,  however,  it  is 
important  that  business  representatives  on  the  panel  have 
little  prior  familiarity  with  the  case.  This  is  necessary  to 

24.  For  example,  one  attorney  who  participated  io  a  Survey 
mini-trial  involving  complex  issues  indicated  that  the 
parties  chose  not  to  use  a  neutral  partly  because  they  be¬ 
lieved  it  would  have  taken  too  long  for  the  neutral  to  "get 
up  to  speed"  on  the  issues. 
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ensure  that  the  business  persons  approach  the  issues  in  the 
case  freshly  and  as  objectively  as  possible.  One  attorney 
interviewed  indicated  that  the  mini-trial  in  which  he  parti¬ 
cipated  was  almost  completely  undermined  by  the  fact  that 
throughout  the  pre-mini-trial  period  the  attorney  on  the 
other  side  had  been  feeding  his  business  person  with  progress 
reports  on  the  case. 

The  business  person  should  probably  be  a  true  busi¬ 
ness  person  as  opposed  to  a  lawyer.  This  is  important  be¬ 
cause  a  lawyer  may  be  more  inclined  to  be  an  advocate  than  a 
negotiator.  One  attorney  involved  in  a  mini-trial  which  was 
a  subject  of  the  Survey  expressed  resentment  that  the  oppos¬ 
ing  side  had  chosen  a  lawyer  as  their  "business  person."25 
Finally,  and  perhaps  most  importantly,  it  is  essential  that 
the  business  persons  have  authority  to  bind  the  companies 
they  represent.  Absent  such  authority,  the  mini-trial  may  be 
a  waste  of  time. 


25.  This  mini-trial  involved  a  dispute  between  a  private 
company  and  a  state  government  arising  out  of  an  oil  spill. 
The  state  government  appointed  a  senior  lawyer  from  the 
Attorney  General's  office  rather  than  a  busines  person  as  its 
negotiator.  The  attorney  interviewed  about  this  mini-trial 
represented  the  company.  Ironically,  according  to  the  attor¬ 
ney  for  the  company,  the  appointment  of  the  lawyer  from  the 
Attorney  General's  office  as  a  negotiator,  though  seemingly 
unfair  at  first,  turned  out  well  for  the  company  since  its 
appointee  was  a  better  negotiator  than  the  attorney  for  the 
state  government. 
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Although  the  role  of  business  persons  as  decision¬ 
makers  at  mini-trials  has  been  uniformly  held  to  be  positive, 
the  attorneys  interviewed  did  have  a  few  reservations  about 
the  participation  of  business  representatives  in  the  process. 
For  example,  two  attorneys  stated  that  presentation  exclu¬ 
sively  to  business  representatives  fosters  unnecessary  cost¬ 
splitting.  These  attorneys  argued  that  when  issues  are  pre¬ 
sented  to  businessmen,  the  tendency  is  simply  to  settle  for 
half  the  amount  of  damages  requested  by  the  plaintiff,  rather 
than  to  deliberate  carefully  with  respect  to  the  merits  of 
the  case.  On  the  other  hand,  none  of  these  attorneys  went  so 
far  as  to  say  that  this  tendency  merits  recourse  solely  to 
the  neutral  as  a  decision-maker. 

c)  Size  of  the  panel  —  As  it  was  originally  con¬ 
ceived,  the  mini-trial  decision-makers  were  supposed  to  be  a 
panel  of  three.  However,  mini-trials  can  be  presented  before 
much  larger  panels.  One  of  the  mini-trials  which  was  a  sub¬ 
ject  of  the  ABA  Survey  was  conducted  before  a  panel  of  seven, 
including  one  business  representative  and  two  attorneys  from 
each  side  and  one  neutral  expert.  Another  mini-trial  panel 
consisted  of  five  persons,  two  business  representatives  from 
each  side  plus  one  neutral.  Still  another  panel  had  four 
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individuals,  two  business  representatives  from  one  side,  one 
from  the  other,  plus  the  neutral.26 

Similarly,  mini-trials  can  also  be  conducted  before 
a  panel  smaller  than  three.  Several  years  ago,  one  employee 
grievance  mini-trial  was  put  on  before  one  person. 2^  Addi¬ 
tionally,  as  noted  above,  the  Survey  disclosed  that  there  is 
a  trend  toward  making  the  requisite  presentations  before  a 
panel  of  two,  which  includes  one  business  person  from  each 
side.  Generally,  most  of  the  attorneys  who  were  interviewed 
for  the  ABA  Survey  and  participated  in  mini-trials  with  large 
panels  expressed  a  preference  for  a  smaller  panel. 

E.  The  Presentations 

1 .  In-House  Counsel.  Retained  Counsel,  or  Busi¬ 
nessmen  —  Mini-trials  can  be  organized  and  presented  by  in¬ 
side  counsel,  retained  counsel  or  non-legal  representatives 
of  each  party.  Thus  far,  in  most  reported  mini-trials  the 
attorneys  have  been  responsible  for  both  the  organization  and 


26.  Another  survey  mini-trial  also  was  conducted  before  a 
panel  of  four.  However,  this  panel  included  two  neutrals 
(including  one  retired  judge)  and  two  business  representa¬ 
tives  . 

27.  Although  this  form  would  seem  to  be  unattractive  to  the 
plaintiff-employee,  it  was  successful  in  the  above  mini-trial 
primarily  because  the  employee  was  allowed  to  pick  the  execu¬ 
tive  to  serve  as  the  decision  maker  and  chose  someone  whom  he 
trusted . 
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presentation  of  the  proceedings.  Of  the  mini-trials  subject 
to  the  ABA  Survey,  for  example,  all  but  two  were  conducted 
exclusively  by  attorneys  on  both  sides.28  However,  if  the 
issues  are  simple,  from  a  legal  standpoint,  and  a  claim  has 
yet  to  be  filed,  it  may  be  possible  to  have  the  attorneys 
work  on  the  drafting  of  the  mini-trial  agreement  and  let  the 
businessmen  do  the  presentations.  One  attorney  interviewed 
in  the  ABA  Survey  indicated  that  he  thought  non-lawyers  could 
handle  mini-trials.  Additionally,  even  where  the  attorneys 
are  in  charge  of  the  mini-trial,  the  mini-trial  can  be  struc¬ 
tured  so  that  the  decision-makers  ask  the  questions  and  the 
"presenters"  give  the  answers  ( see  infra  at  31). 

In  an  effort  to  save  costs,  more  and  more  mini¬ 
trials  are  now  being  handled  by  inside  attorneys.  The  ABA 
Survey  reflects  that  fourteen  of  the  subject  mini-trials  were 
run  by  inside  counsel  for  the  corporation.  Some  attorneys 
feel  that  using  retained  counsel  is  preferable  since  the  in¬ 
side  lawyer  may  be  too  close  to  the  dispute. 

Most  attorneys  agree  that  whether  the  "presenters" 
are  inside  or  outside  attorneys,  it  is  particularly  important 

28.  In  one  of  these  two  Survey  mini-trials,  an  attorney  and 
an  expert  did  the  presentations  for  one  side,  while  two 
"technical"  persons  did  the  presentations  for  the  other  side. 
In  the  other  mini-trial,  which  involved  a  patent  dispute,  one 
of  the  presenters  for  one  side  was  a  technical  person  who 
presented  arguments  as  to  one  issue  only. 
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to  make  one's  presentations  simple  and  with  flare.  This  is 
because  the  presentations  usually  have  to  be  short  and  are 
aimed  not  at  judges  but  at  executives  who  are  accustomed  to 
hearing  advertising-type  presentations  from  subordinates. 

One  attorney  interviewed  for  the  ABA  Survey  likened  the  pre¬ 
sentations  to  "closing  arguments."  Not  surprisingly,  at 
least  three  attorneys  polled  in  the  raini-trial  survey  indi¬ 
cated  that  attorneys  with  extensive  trial  experience  are 
particularly  well  suited  to  the  mini-trial.  On  the  other 
hand,  as  one  attorney  observed,  any  trial  lawyer  involved  in 
a  mini-trial  must  remember  to  be  flexible  and  have  a  mind  set 
toward  settlement  as  opposed  to  all-out  litigation.  Lack  of 
such  flexibility  will  invariably  inhibit  discovery  and  frus¬ 
trate  the  mini-trial  process.  Trial  lawyers  must  also  remem¬ 
ber  that  the  tactics  required  in  a  mini-trial  differ  from 
those  which  are  needed  in  a  normal  trial.  As  one  attorney 
noted,  for  example,  in  a  mini-trial,  it  is  inappropriate  to 
"go  for  the  jugular."  Indeed,  counsel  must  appear  reasonable 
and  be  more  "delicate"  than  usual.29 

2.  Length  —  The  Survey  and  a  review  of  related 
mini-trial  materials  indicates  that  mini-trials  typically 

29.  In  one  of  the  mini-trials  that  failed  to  result  in  a 
settlement,  the  judge  interviewed  for  the  Survey  indicated 
that  the  markedly  adversarial  nature  in  which  the  attorneys 
conducted  their  examination  of  the  witnesses  exacerbated  the 
dispute  between  the  parties. 
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last  from  one  to  three  days  though  there  are  few  which  have 
gone  on  for  a  week  or  more.  There  appears  to  be  no  correct 
length.  Disputes  which  are  particularly  complex  may  require 
additional  time.  To  allow  time  for  the  information  to  be 
digested  a  few  mini-trials  have  even  used  intervals  of  two  to 
three  weeks  between  sessions  ( i . e . .  two  days  of  mini-trial 
presentations,  two  weeks  of  preparation,  then  a  resumption  of 
the  mini-trial  for  two  days  for  examinations,  summations, 
etc. ) . 

In  general,  however,  the  ABA  Survey  reflected  a 
preference  for  speed.  All  but  a  handful  of  the  mini-trials 
which  were  the  subject  of  the  survey  lasted  one  day.  Attor¬ 
neys  involved  in  mini-trials  which  lasted  longer  than  a  day, 
said  that  they  would  have  preferred  a  shorter  mini-trial.  On 
the  other  hand,  one  attorney  involved  in  a  patent  case  said 
that  the  brevity  of  the  presentation  period  was  a  disadvan¬ 
tage  because  it  allowed  the  patent  infringer  to  argue  all  his 
defenses,  without  giving  the  patentee  sufficient  time  to 
rebut  the  defenses.  30 


30.  In  this  case,  the  plaintiff  was  a  patentee  suing  to  pre¬ 
vent  infringement  of  its  patent.  Although  the  attorney  for 
the  patentee  sought  to  set  up  a  three-day  mini-trial,  the 
other  side  insisted  that  each  side  have  only  one  day  to  make 
its  presentations.  According  to  the  patentee's  attorney  this 
resulted  in  the  defendant's  "throwing  all  of  its  rocks"  on 
the  second  day,  thereby  leaving  the  patentee  with  too  little 
time  for  rebuttal.  The  patentee's  attorney,  however,  indi- 

(footnote  continued) 
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3.  Format  —  The  key  common  elements  of  the  format 
of  the  mini-trial  are  (1)  presentations  by  both  sides  to  a 
panel  of  decision-makers  followed  by  (2)  discussion  or  nego¬ 
tiation  among  the  panelists.  The  ABA  Survey  revealed,  how¬ 
ever,  that  beyond  these  two  basic  structural  elements,  the 
format  of  a  mini-trial  can  be  subject  to  substantial  vari¬ 
ation  from  one  mini-trial  to  another.  The  Survey  reflected, 
for  example,  that  successful  mini-trials  can  be  conducted 
both  with  and  without  witnesses,  documents  or  questioning  by 
either  the  presenters  or  the  decision-makers.  Similarly, 
successful  mini-trial  presentations  may  be  made  in  a  partic¬ 
ular  sequence  or  in  free-for-all  fashion. 

(i)  use  of  witnesses  —  The  use  of  witnesses 
during  the  "presentations"  appears  to  be  inconsistent  with 
the  spirit  of  the  mini-trial,  with  its  emphasis  on  negotia¬ 
tion  and  the  avoidance  of  judicial  trappings.  The  former 
judge  who  served  as  the  facilitator  for  four  mini-trials 
which  were  the  subject  of  the  mini-trial  Survey  stated  that 
having  witnesses  at  a  mini-trial  "defeats  the  purpose"  of  the 
mini-trial.  Nevertheless,  at  least  eight  of  the  successful 
mini-trials  in  the  Survey  involved  the  use  of  witnesses. 31 

cated  that  the  matter  was  ultimately  resolved  to  the  satis¬ 
faction  of  his  client. 

31.  One  attorney  interviewed  in  the  Survey  stated  that  wit- 

(footnote  continued) 
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In  one  Survey  mini-trial  involving  an  employee  grievance 
suit,  there  were  a  total  of  nine  witnesses.  In  another  Sur¬ 
vey  mini-trial,  each  side  presented  five  witnesses,  including 
three  employee  witnesses,  one  expert  witness  plus  outside 
counsel.  In  almost  all  of  these  mini— trials,  however,  the 
rules  of  evidence  used  were  either  quite  liberal  or  nonexis¬ 
tent.  Indeed,  there  was  no  cross-examination  at  all  in  two 
of  these  eight  mini-trials.  Moreover,  in  another  of  these 
eight  mini-trials  the  witnesses  functioned  more  as  presenters 
of  facts  and  arguments  than  as  true  witnesses.32 

(ii)  use  of  documents  —  The  use  of  documents 
in  the  presentation  phase  of  the  mini-trial  is  also  common. 

In  five  of  the  mini-trials  studied  in  the  Survey,  the  parties 
used  documents  to  illustrate  various  contentions  or  facts. 

In  two  such  cases,  the  attorney  used  binders  or  notebooks  to 
organize  the  documents.  One  attorney  said  that  he  used  ten 
key  documents  in  the  mini-trial,  weaving  these  documents  into 


nesses  were  used  at  his  mini-trial  merely  to  "clarify  the 
issues."  Another  attorney  interviewed  in  the  Survey  stated 
that  he  called  on  three  witnesses  in  his  mini-trial  merely  to 
supplement  his  narrative  presentation. 

32.  Some  attorneys  have  suggested  the  possibility  of  using 
court  reporters  at  mini-trials  so  that  the  parties  might  have 
transcripts  of  the  proceedings.  Although  such  a  practice 
might  have  its  advantages  in  certain  circumstances,  most 
attorneys  do  not  favor  the  idea  because  they  believe  that  on 
the  whole  it  would  undermine  the  informal  atmosphere  of  the 
mini-trial  and  create  a  record  that  might  be  discoverable. 
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his  narrative  presentation  to  the  decision-makers.  Three  of 
the  survey  mini-trials  involved  the  use  of  videotapes,  charts 
or  slides. 

(iii)  question  and  answer  —  Use  of  a  special 
question  and  answer  period  following  the  presentations  is 
also  common  to  mini-trials.  Eight  of  the  Survey  mini-trials 
made  use  of  such  a  period.33  In  two  of  these  mini-trials  the 
question  and  answer  period  was  a  free-for-all,  in  which  any¬ 
one  could  ask  questions  of  anyone  else.  One  attorney  indi¬ 
cated  that  this  free-form  approach  was  very  helpful  in  clari¬ 
fying  matters  for  the  decision-makers  because  the  issues  in 
the  case  were  so  technical.  In  two  others,  the  decision¬ 
makers  were  the  principal  questioners  and  the  attorney-pre¬ 
senters  were  the  ones  giving  the  answers. 3^  Although  the 
decision-makers  in  one  of  these  two  mini-trials  were  allowed 
to  ask  questions,  they  were  prohibited  from  impeding  the 
mini-trial  process  by  asking  "argumentative"  questions. 

(iv)  arguments  —  Virtually  all  of  the  Survey 
mini-trials  involved  45-minute  to  three-hour  statements  of 
position  or  arguments  (or  summaries  of  same)  by  each  side. 


33.  In  one  Survey  mini-trial  there  were  two  such  periods, 
one  after  the  initial  presentations,  another  after  the  re¬ 
buttal  presentations. 

34.  In  one  of  these  mini-trials  the  lawyers  were  precluded 
from  asking  any  questions. 
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Six  of  these  mini-trials  provided  for  rebuttal  time  by  the 
other  party,  with  the  time  for  such  rebuttal  ranging  from 
one-half  hour  to  one  and  one  half  hours  for  each  side. 

F .  The  Negotiations 

Like  the  format  for  the  presentation  phase  of  the 
mini-trial  process,  the  structure  of  the  negotiations  is 
usually  subject  to  substantial  variation  from  one  mini-trial 
to  another.  In  the  vast  majority  of  the  Survey  mini-trials, 
the  negotiations  were  conducted  immediately  following  the 
presentations  and  included  only  the  business  representatives. 
In  a  few  of  the  Survey  mini-trials,  however,  the  attorneys 
also  participated  in  the  negotiations.35  Similarly,  in  a  few 
of  the  Survey  mini-trials  the  neutral  engaged  actively  in  the 
negotiations.  In  one  of  the  unsuccessful  mini-trials,  the 
parties  caucused  in  three  separate  rooms  and  negotiated  with 
each  other  through  the  neutral. 

As  for  length,  many  of  the  Survey  mini-trials 
involved  negotiating  sessions  which  lasted  from  three  or  four 
hours  to  a  full  day.  However,  a  few  of  the  mini-trials 
involved  several  negotiating  sessions  over  a  period  of  time. 


35.  In  one  Survey  mini-trial,  the  neutral  ended  up  negotiat¬ 
ing  with  the  attorneys  rather  than  the  business  representa¬ 
tives,  despite  the  presence  of  the  latter  throughout  the 
negotiations . 
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As  with  other  elements  of  the  mini-trial,  there  is  no  fixed 
way  of  organizing  the  negotiations.  However,  to  the  extent 
that  the  attorneys  interviewed  had  comments  in  this  regard, 
many  agreed  that  it  is  probably  wise  to  minimize  the  role  of 
the  lawyers  in  the  process. 

II .  Problems  Associated  with  the  Mini-Trial 

Like  any  device  for  resolving  disputes,  the  mini¬ 
trial  has  some  inherent  problems  which  may  make  it  unappeal¬ 
ing  to  certain  parties.  Two  problems  in  mini-trials  which 
are  alluded  to  frequently  by  attorneys  who  have  participated 
in  mini-trials  involve  initiating  the  proposal  and  preserving 
the  confidentiality  of  the  process  against  third  parties. 
These  areas  are  discussed  at  length  below. 

A.  Initiating  the  Proposal 

The  first  stumbling  block  in  setting  up  a  mini¬ 
trial  is  persuading  both  the  other  side  and  one's  client  to 
participate  in  it.  This  can  often  be  difficult,  particularly 
if  neither  side  has  had  any  experience  with  mini-trials  or  if 
one  or  the  other  believes  that  it  has  either  a  clear  advan¬ 
tage  or  disadvantage  in  the  case.  Most  of  the  attorneys 
polled  in  the  ABA  Survey  whose  adversaries  had  never  partici¬ 
pated  in  a  mini-trial  indicated  that  they  met  with  resistance 
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from  the  other  side  when  they  suggested  a  raini-trial.  For 
the  same  reason,  a  few  of  these  attorneys  indicated  that  they 
had  met  with  resistance  from  their  own  client  when  they  sug¬ 
gested  a  mini-trial.  It  is  therefore  important  to  make  the 
proposal  as  attractive  as  possible  to  all  the  parties. 

1.  Timing  —  Timing  the  proposal  so  that  it  does 
not  appear  to  reflect  weakness  or  strength  to  the  other  side 
is  critical.  Mini-trials  are  sometimes  proposed  after  both 
sides  have  gone  through  extensive  —  and  expensive  —  discov¬ 
ery  and  the  results  have  been  inconclusive.  By  this  time, 
each  side  has  become  familiar  enough  with  each  other  to 
recognize  that  the  proposal  is  a  genuine  attempt  to  resolve 
the  dispute  and  not  merely  an  attempt  to  gain  an  advantage 
over  one's  adversary.  Of  the  twenty-eight  mini-trials  which 
were  the  subject  of  the  ABA  Survey  ten  were  undertaken  well 
after  discovery  had  commenced. 

Most  of  the  attorneys  interviewed  in  the  ABA  Survey 
favored  initiating  the  proposal  as  early  as  possible,  even 
before  the  filing  of  the  lawsuit.  One  of  the  ABA  Survey 
mini-trials  was  initiated  prior  to  the  filing  of  a  lawsuit 
and  settled  successfully.  In  the  eyes  of  most  attorneys 
interviewed,  the  only  problem  with  mini-trials  which  are  pro¬ 
posed  early  is  the  lack  of  discovery.  A  few  of  the  attorneys 
questioned  about  their  participation  in  mini-trials  conducted 
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either  before  or  shortly  after  commencement  of  a  lawsuit  in¬ 
dicated  that  the  absence  of  sufficient  discovery  beforehand 
was  a  major  drawback  in  conducting  the  mini-trials.  For 
example,  one  attorney  stated  that  as  a  result  of  not  having 
had  sufficient  discovery,  his  adversary  had  a  much  greater 
command  of  the  facts  and  as  a  result,  dominated  the  mini¬ 
trial.  36  This  problem  can  be  ameliorated  for  by  providing 
for  discovery  in  the  mini-trial  agreement  as  part  of  the 
preparation  for  the  mini-trial.  At  least  five  of  the  mini¬ 
trials  which  were  subject  to  the  ABA  Survey  provided  for 
pre-mini-trial  discovery. 

2.  Selecting  the  Initiator  —  Determining  who 
should  make  the  proposal  is  often  a  critical  decision.  Where 
both  sides  are  represented  by  retained  counsel  and  the  liti¬ 
gation  has  been  acrimonious,  it  may  be  preferable  for  inside 
counsel  to  make  the  proposal  to  his  counterpart  on  the  other 
side.  Where  the  parties  have  an  ongoing  commercial  relation¬ 
ship  the  proposal  can  also  be  made  by  a  business  representa¬ 
tive  in  a  discussion  with  his  counterpart  from  the  other 
side.  Finally,  a  party  may  want  to  consider  having  a  third 


36.  Another  attorney  expressed  regret  that  because  of  the 
inadequacy  of  discovery  prior  to  his  mini-trial,  there  was 
insufficient  opportunity  to  determine  whether  there  were  any 
"smoking  guns"  in  the  documents  of  the  other  side. 
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party  with  no  connection  to  the  dispute  whatsoever  make  the 
proposal . 


B.  Keeping  Mini-Trial  Statements  Confidential 

Another  major  problem  is  the  discoverability  of 
mini-trial  statements.  Although  there  is  substantial  case 
law  protecting  settlement  discussions  from  discovery,  which 
should  be  applicable  to  the  mini-trial  context,  under  Rule 
408  there  is  little  to  prevent  third  parties  from  compelling 
disclosure  of  mini-trial  statements  or  even  the  opinions  of 
neutral  experts.  In  one  case,  for  example,  Grumman  Aerospace 
Corp.  v.  Titanium  Metals  Corp. ,  91  F.R.D.  84  (E.D.N.Y.  1981) 
the  court  granted  a  motion  to  enforce  a  subpoena  for  a 
special  fact-finding  report  prepared  by  a  neutral  advisor  in 
connection  with  a  settlement  in  an  unrelated  dispute.  Pro¬ 
duction  of  the  report  was  ordered  even  though  the  report  was 
subject  to  a  confidentiality  agreement  which  limited  use  of 
the  report  in  litigation.  In  its  decision,  the  court  held 
that  private  parties  could  not  be  allowed  "to  contract  pri¬ 
vately  for  the  confidentiality  of  documents,  and  foreclose 
others  from  obtaining  in  the  course  of  litigation,  materials 
that  are  relevant  to  their  efforts  to  vindicate  a  legal  posi¬ 
tion."  The  court  noted  that  ”[t]o  hold  otherwise  would 
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clearly  not  serve  the  truth-seeking  function  of  discovery  in 
federal  litigation." 

In  light  of  this  decision,  parties  to  a  mini-trial 
should  take  great  care  in  protecting  the  confidentiality  of 
the  neutral's  role  in  a  mini-trial.  Apart  from  requiring  the 
neutral  to  sign  a  secrecy  agreement,  the  parties  may  consider 
having  the  neutral  give  an  oral  opinion,  or  no  opinion  at 
all.37 

Ill .  Types  of  Disputes  Suitable  for  Mini-Trial 

Although,  theoretically,  any  dispute  might  be  suit¬ 
able  for  resolution  by  way  of  a  mini-trial,  historically  cer¬ 
tain  kinds  of  cases  have  been  considered  particularly  suit¬ 
able  for  mini-trial  treatment.  Conversely,  other  kinds  of 
cases  have  been  thought  to  be  inherently  unsuitable  to  the 
mini-trial  form.  This  section  of  the  report  discusses  these 
case-suitability  issues  particularly  as  reflected  in  the  ABA 
Survey. 


37.  For  an  extensive  discussion  of  this  problem  see  Restivo 
and  Mangus,  "Alternative  Dispute  Resolution:  Confidential 
Problem-Solving  or  Every  Man's  Evidence,"  in  Fine,  Mini-trial 
Workbook ,  supra  at  61-76. 
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A.  General 

Participants  in  and  students  of  the  mini-trial  as  a 
device  for  resolving  disputes  typically  believe  that  a  case 
is  suitable  for  a  mini-trial  only  if  the  parties  really  wish 
to  settle  their  differences.  The  ABA  Survey  confirmed  this 
view  inasmuch  as  most  of  the  attorneys  interviewed  agreed 
that  a  commitment  to  settle  on  the  part  of  the  parties  was 
critical  to  the  success  of  the  mini-trial.  Parties  in  a 
"swearing  contest"  will  neither  be  interested  in  nor  aided  by 
a  mini-trial. 


B.  Mixed  Law  and  Fact 

Commentators  on  the  mini-trial  have  always  claimed 
that  the  type  of  lawsuit  best  suited  to  a  mini-trial  is  one 
with  mixed  questions  of  law  and  fact.  Theoretically,  this  is 
because  such  cases  are  not  "clear  winners."  By  contrast, 
cases  involving  purely  legal  questions  are  thought  not  to  be 
suitable  since  presumptively  they  can  more  readily  be  re¬ 
solved  by  way  of  summary  judgment. Similarly,  it  has  been 
believed  that  cases  which  involve  numerous  fact  issues,  be¬ 
cause  they  often  require  extensive  discovery,  also  do  not 

38.  In  the  Survey  mini-trial  involving  asbestos  (a  court- 
ordered  mini-trial),  the  attorney  interviewed  claimed  that 
his  case  could  and  should  have  been  resolved  by  way  of 
summary  judgment. 
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lend  themselves  to  an  abbreviated  form  of  dispute  resolution 
such  as  the  mini-trial. 

The  ABA  Survey,  however,  reflects  that  the  mixed 
fact-and-law  case  is  not  the  only  one  suited  to  the  mini¬ 
trial.  One  attorney  interviewed  for  the  ABA  Survey,  for  ex¬ 
ample,  indicated  that  a  dispute  involving  purely  legal  issues 
and  no  fact  issues  could  also  be  resolved  by  way  of  a  mini¬ 
trial.  Moreover,  several  of  the  successful  mini-trials  sub¬ 
ject  to  the  ABA  Survey  involved  disputes  in  which  complex  and 
technical  fact  issues  predominated. 

C.  Cases  Involving  Long  Term  Business 
Relationships 

Cases  between  corporate  entities  who  have  an  ongo¬ 
ing  commercial  relationship  have  also  been  viewed  as  good 
candidates  for  mini-trials.  This  is  because  the  bad  feelings 
which  often  arise  in  the  context  of  long  drawn-out  litiga¬ 
tions  can  usually  be  avoided  in  the  mini-trial  because  of  its 
brevity  and  more  informal  structure. 

The  ABA  Survey  confirmed  that  this  type  of  case  is 
among  the  most  suitable  for  resolution  by  way  of  a  mini¬ 
trial.  In  at  least  three  of  the  mini-trials  which  were  the 
subject  of  the  ABA  Survey,  the  parties  enjoyed  an  ongoing 
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commercial  relationship  with  each  other  and  all  of  these 
mini-trials  resulted  in  a  settlement. 

D.  Cases  Involving  Large  Monetary  Amounts 

Although  a  mini-trial  can  be  used  no  matter  what 
the  amount  in  controversy  is,  from  the  point  of  view  of  the 
parties,  the  mini-trial  has  always  been  thought  to  be  more 
attractive  in  cases  involving  larger  dollar  amounts.  This  is 
because  the  savings  to  the  parties  are  by  comparison  more 
significant  in  big  cases.  As  discussed  earlier,  nine  of  the 
subject  mini-trials  involved  claims  ranging  from  $1.9  to  40 
million  dollars  while  three  others  involved  $500,000  claims. 
Whether  or  not  the  mini-trial  is  suitable  for  disputes  in¬ 
volving  substantially  smaller  amounts,  however,  has  yet  to  be 
shown,  since  almost  all  mini-trials  have  involved  sums  in 
excess  of  $100,000  and  familiarity  with  the  mini-trial  format 
still  remains  largely  the  monopoly  of  a  relatively  small 
number  of  attorneys  and  corporate  clients. 

E .  Transnational  Disputes 

Because  disputants  are  often  reluctant  to  litigate 
in  a  foreign  adversary's  court  system,  mini-trials  have  be¬ 
come  attractive  to  parties  involved  in  transnational  dis¬ 
putes.  As  compared  with  another  form  of  alternate  dispute 
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resolution,  i . e . ,  arbitration,  the  mini-trial  has  substantial 
advantages  in  that  1)  it  gives  the  parties  much  greater  free¬ 
dom  in  setting  up  the  format  and  rules  for  the  proceeding  and 
2)  is  usually  non-binding  and,  therefore,  involves  much  less 
risk.  Although  only  one  of  the  mini-trials  which  was  subject 
to  the  ABA  Survey  involved  a  transnational  dispute,  this 
mini-trial  did  prove  to  be  a  success.  A  recent  compilation 
of  summaries  of  successful  mini-trials  confirmed  that  at 
least  one  other  successful  mini-trial  in  the  United  States 
has  involved  a  transnational  dispute. 39 

F.  Cases  Where  Only  Damages  Are  At  Issue 

Cases  in  which  the  parties  agree  on  liability  but 
differ  on  the  question  of  damages  appear  to  be  ideal  for  the 
mini-trial.  These  cases  often  involve  parties  who  truly  want 
to  settle  their  differences  but  simply  do  not  know  how.  They 
may  also  involve  cases  in  which  the  parties  are  afraid  that 
they  will  lose  face,  either  by  paying  more  or  accepting  less 
than  they  think  they  should.  The  mini-trial  is  a  perfect 
solution  for  these  cases  because  it  allows  for  an  up-front 
discussion  of  the  damage  issue  with  feedback  from  an  advisor 
whose  recommendations  need  not  be  binding.  One  of  the  mini- 


39.  See  Fine,  Mini-Trial  Workbook,  supra  at  52  (U.S.  German 
mini-trial  summarized). 
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trials  which  was  a  subject  of  the  ABA  Survey  resolved  just 
such  a  dispute. 

G.  Particular  Legal  Areas  Suitable  to 
Resolutions  via  Mini-Trial 

1.  Patent  infringement  —  Commentators  have  always 
held  that  a  lawsuit  involving  patents  is  quite  suitable  to 
the  mini-trial  because  such  a  lawsuit  is  potentially  long, 
expensive,  and  highly  technical.40  The  results  of  the  ABA 
Survey,  however,  do  not  appear  to  support  this  widely  held 
view.  One  attorney  polled  in  the  ABA  Survey  was  involved  in 
two  mini-trials  relating  to  patents,  neither  of  which  ended 
well  (one  broke  down  during  the  presentation . stage ,  while  the 
other  collapsed  during  negotiations  on  format).  Another 
attorney  stated  that  he  thought  that  patent  cases  were  com¬ 
pletely  unsuitable  for  resolution  by  way  of  mini-trial  be¬ 
cause  such  disputes  involve  "black  or  white"  type  answers 
("Either  the  patent  is  valid  or  it  isn't"). 

2.  Products  Liability  —  For  the  same  reasons  that 
have  been  held  to  apply  to  patent  suits,  products  liability 
suits  have  also  been  thought  to  lend  themselves  to  resolution 
through  mini-trials,  particularly  if  they  are  between  the 

40.  For  an  extensive  discussion  of  why  such  disputes  are 
thought  to  be  particularly  suitable  ££&  Borovoy,  Roger  and 
Janicke,  "The  Mini-Trial  Approach  to  Resolving  Patent 
Disputes",  62  J.  Pat.  Off.  Soc ' y  337  (June  1980). 
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manufacturer  and  a  distributor  or  retailer.  The  ABA  Survey 
confirms  this  inasmuch  as  five  of  the  twenty-eight  subject 
mini-trials  involved  products  liability  issues  and  all  of 
them  settled  to  the  satisfaction  of  the  parties.  However,  as 
noted  above,  product  liability  suits  in  which  the  plaintiffs 
are  victims  of  personal  injury  are  generally  believed  by 
those  surveyed  not  to  be  suitable  for  mini-trials. 

3.  Contract  —  Contract  cases  involving  government 
contracts,  or  construction  and  supply  contracts  are  also 
quite  suitable  for  mini-trial  treatment  because  they  often 
involve  a  blending  of  law  and  fact.  Fifteen  of  the  mini¬ 
trials  subject  to  the  ABA  Survey  were  contract  cases  and  all 
of  them  were  settled  favorably  through  the  mini-trial  pro¬ 
cess.  Five  of  the  cases  involved  construction  contracts. 

IV.  Types  of  Disputes  Not  Suitable  For  Resolution 
via  Mini-Trial 

1.  Inaiy.id.aill  VSE  SUS-  the  .£,Qig.Q_rat  i<?n 

Most  mini-trials  have  been  employed  in  situations 
where  both  parties  are  corporate  entities.  It  has  generally 
been  thought  that  cases  in  which  an  individual  is  pitted 
against  a  corporation,  e . a . .  personal  injury  cases,  are  not 
suitable  for  mini-trials  simply  because  such  cases  are  usual- 
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ly  too  emotionally  charged.41  The  attorneys  polled  in  the 
ABA  Survey  agreed  that  lawsuits  involving  individuals  do  not 
lend  themselves  to  resolution  via  mini-trial.  At  least  four 
of  the  attorneys  interviewed,  for  example,  stated  that  cases 
involving  individual  plaintiffs  are  not  suitable  for  mini¬ 
trials.  One  of  the  reasons  for  this  is  that  individual 
plaintiffs  cannot  recover  punitive  damages  in  mini-trials  and 
are  therefore  unlikely  to  be  attracted  to  this  alternative  to 
litigation . 

2.  Other  Types  of  Cases  Not  Suitable  For 
Mini-Trials . 

In  addition  to  cases  pitting  individuals  against 
corporations,  there  are  other  cases  which  some  attorneys 
interviewed  in  the  ABA  Survey  indicated  may  not  be  suitable 
for  mini-trial  treatment.  One  attorney,  for  example,  noted 
that  actions  in  equity  are  not  amenable  to  mini-trials  be¬ 
cause  they  are  more  difficult  to  compromise  than  actions  at 
law.  This  same  attorney  also  noted  that  cases  where  a  state 
or  local  government  is  a  party  may  not  be  appropriate  for  a 
mini-trial  because  such  parties  often  cannot  be  as  flexible 


41.  One  attorney  interviewed  in  the  Survey  indicated  that 
such  mini-trials  also  are  not  suitable  because  they  are  often 
controlled  by  plaintiffs'  attorneys  hired  on  a  contingency 
basis,  and  by  claims  adjusters,  neither  of  whom  has  an  inter¬ 
est  in  settlement. 
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in  resolving  a  dispute  as  private  parties  can  be.  According 
to  at  least  two  other  attorneys  interviewed,  cases  involving 
witness  credibility  are  generally  less  suitable  for  a  mini¬ 
trial  . 

Additionally,  the  Survey  revealed  that  for  logis¬ 
tical  reasons  mini-trials  involving  numerous  parties  may  be 
more  problematic  in  setting  up  than  those  which  concern  two 
parties  only.  In  one  of  the  Survey  mini-trials  which  in¬ 
volved  more  than  two  parties,  for  example,  no  settlement  was 
reached  partly  because  of  communications  problems  in  laying 
out  ground  rules.  Another  Survey  mini-trial  involving  more 
than  two  parties  never  took  place  because  it  was  simply  too 
difficult  ultimately  to  persuade  all  of  the  parties  (there 
were  four  of  them)  to  engage  in  the  mini-trial. 

V.  Conclusions  and  Recommendations 

A.  Conclusions:  Summarizing  the  Results  of  the 

Survey 

On  the  whole,  the  results  of  the  ABA  Survey  showed 
that  mini-trials  continue  to  be  highly  effective  alternate 
tools  of  dispute  resolution  for  various  kinds  of  cases.  In¬ 
deed,  all  but  four  of  the  mini-trials  which  were  the  subject 
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of  the  survey  ended  in  a  final  settlement,42  and  sixteen  of 
the  nineteen  attorneys  interviewed  indicated  that  they  were 
pleased  with  the  outcome  and  were  enthusiastic  about  engaging 
in  a  mini-trial  again. 4^  Several  attorneys  indicated  that 
even  if  the  mini-trials  in  which  they  were  involved  had  not 
led  to  settlement,  they  would  still  have  considered  them  to 
be  beneficial  because  they  forced  the  parties  to  come  to 
grips  with  the  issues  sooner  than  they  ordinarily  would  have. 
One  of  the  attorneys  interviewed  indicated  that  the  mini¬ 
trial  also  gives  each  side  a  good  look  at  the  trial  skills  of 
the  other,  thereby  providing  the  parties  with  valuable  infor¬ 
mation  about  trial  strategy  which  can  be  used  later,  in  the 
event  that  the  mini-trial  fails  to  bring  about  a  settlement. 

The  results  of  the  ABA  Survey  also  confirmed  that 
speed,  cost-efficiency,  and  flexibility,  in  that  order,  con¬ 
tinue  to  account  for  the  current  popularity  of  the  mini¬ 
trial.  All  the  attorneys  interviewed  in  the  survey  indicated 
that  the  mini-trial  process  was  an  expeditious  means  of  re¬ 
solving  disputes.  Indeed,  none  of  the  mini-trials  which  were 

42.  Three  of  these  four  mini-trials  never  reached  the 
presentation  stage.  The  fourth  mini-trial  went  through  both 
the  presentation  and  negotiation  stages  but  never  settled. 

43.  One  of  the  three  attorneys  who  did  not  express  his  un¬ 
qualified  endorsement  of  the  process  indicated  that  he 
thought  the  mini-trial  was  only  a  "limited  success."  The 
other  two  attorneys  were  both  displeased  with  the  outcome  and 
"pessimistic"  about  their  use  of  the  mini-trial  device  again. 
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the  subject  of  the  ABA  Survey  lasted  more  than  three  days, 
and  over  half  of  them  lasted  only  one  day  or  less.  Moreover, 
the  preparation  period  for  most  of  these  mini-trials  (a 
period  usually  devoted  to  depositions  or  an  exchange  of  docu¬ 
ments)  never  exceeded  90  days. 

The  attorneys  interviewed  in  the  ABA  Survey  also 
stated  that  mini-trials  had  led  to  substantial  cost  savings. 
One  of  these  attorneys  noted  that  the  mini-trial  saves  costs 
not  only  because  it  shortens  the  dispute  resolution  period 
but  also  because  it  can  be  organized  and  run  by  inside  attor¬ 
neys  and  can  make  use  of  inside  experts.  Although  the  magni¬ 
tude  of  these  cost  savings  is  always  difficult  to  measure, 
some  attorneys  interviewed  indicated  that  their  savings 
amounted  to  as  much  as  $300,000-400,000.  Other  attorneys 
interviewed  stated  that  the  costs  of  their  mini-trials  were 
10%  to  15%  of  what  a  trial  for  the  same  case  would  have  been. 
Additionally,  the  comments  of  most  of  the  attorneys  inter¬ 
viewed  reflected  that  the  flexibility  of  the  mini-trial,  par¬ 
ticularly  the  ability  to  adjust  the  format  of  the  mini-trial, 
was  one  of  its  most  attractive  features. 

As  demonstrated  above,  four  of  the  Survey  mini¬ 
trials  (both  actual  and  proposed)  did  not  achieve  their  ob¬ 
jectives.  Although  no  common  factor  can  account  for  the  un¬ 
satisfactory  results  in  those  mini-trials,  one  or  more  of  the 
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following  appears  to  have  contributed  to  such  results: 
inability  to  coordinate  multiple  parties;  lack  of  communica¬ 
tion  regarding  ground  rules;  a  tendency  to  treat  the  mini¬ 
trial  as  a  regular  trial;  and  a  reluctance  to  settle  the 
dispute.  Most  of  these  problems  (i.e.  lack  of  communication 
regarding  ground  rules,  adversarial  treatment  of  the  mini¬ 
trial,  inability  to  coordinate  multiple  parties)  probably 
could  have  been  averted  had  the  parties  known  more  about  the 
mini-trial  process. 

B .  Recommendations . 

1 .  General 

Based  on  the  results  of  the  Survey,  both  inside  and 
outside  attorneys  should  be  encouraged  to  consider  the  mini¬ 
trial  as  a  means  of  resolving  a  variety  of  different  types  of 
disputes.  Although  parties  should  be  encouraged  to  use  the 
mini-trial  to  resolve  disputes  involving  very  large  sums  of 
money,  they  should  not  be  discouraged  from  using  the  mini¬ 
trial  in  cases  which  involve  lesser  sums,  so  long  as  the  par¬ 
ties  are  seriously  committed  to  settlement.  Similarly, 
although  parties  should  be  encouraged  to  consider  construc¬ 
tion  contract  and  product  liability  claims  as  particularly 
well-suited  to  the  mini-trial,  they  should  not  hesitate  to 
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view  the  mini-trial  as  a  means  of  resolving  other  types  of 
disputes . 

In  deciding  how  to  set  up  the  mini-trial,  (i.e.  the 
agreement,  the  presentations,  the  negotiations,  etc. ) ,  attor¬ 
neys  should  be  encouraged  to  be  as  flexible  as  possible,  but 
should  be  advised  against  entering  a  mini-trial  without  first 
agreeing  on  a  few  basic  rules.  To  the  extent  possible,  the 
parties  should  attempt  to  avoid  replicating  the  judicial  pro¬ 
cess  at  the  mini-trial  (e.g.,  examinations  of  witnesses 
should  be  dispensed  with,  or,  at  the  very  least,  conducted 
very  informally).  If  the  parties  enter  into  a  detailed 
written  mini-trial  agreement  regarding  the  'deadlines  and 
format  of  the  mini-trial,  they  should  have  an  understanding 
which  allows  for  occasional  departures  from  the  agreement. 

Attorneys  should  be  encouraged  to  use  business  rep¬ 
resentatives  as  their  primary  decision-makers  and  neutrals  as 
facilitators,  particularly  where  the  issues  are  highly  tech¬ 
nical  and  the  business  representatives  will  likely  want  ad¬ 
vice  from  an  expert.  The  parties  should  also  be  advised, 
however,  that  they  can  dispense  with  the  neutral  —  and  save 
substantial  costs  in  the  process  —  in  most  other  cases,  in¬ 
cluding  cases  where  the  legal  or  factual  issues  are  straight¬ 
forward  and  the  business  representatives  have  a  working  rela¬ 
tionship. 
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In  order  to  encourage  resort  to  the  mini-trial  the 
parties  should  be  encouraged  to  include  provisions  in  the 
contracts  they  draft  which  provide  for  mandatory  recourse  to 
a  mini-trial  prior  to  the  institution  of  a  lawsuit.  Inside 
attorneys  should  consider  adopting  a  policy  which  commits 
their  companies  to  exploring  mini-trial  possibilities  with 
any  other  company  which  follows  the  same  policy.  Over  200 
companies  have  adopted  a  policy  which  commits  them  to  explor¬ 
ing  some  form  of  alternative  dispute  resolution,  including 
possibly  a  mini-trial,  and  have  signed  policy  statements  to 
that  effect. 

2 .  Evaluating  a  case  for  Mini-Trial  Suitability 

a)  Who  should  do  it?  —  In  order  to  increase  the 
use  of  mini-trials,  a  special  mechanism  should  be  devised  for 
examining  the  suitability  of  a  case  for  ADR  both  at  law  firms 
and  in  large  corporations.  If  the  dispute  has  not  reached 
litigation,  the  review  should  be  done  in-house  by  an  attorney 
or  committee  of  attorneys  in  conjunction  with  the  key  busi¬ 
nessmen  overseeing  the  commercial  relationship  with  the  other 
party.  If  possible,  the  inside  attorney  should,  where  possi¬ 
ble,  be  someone  with  prior  experience  in  mini-trials.44 

44.  One  of  the  inside  attorneys  interviewed  for  the  ABA 
Survey  indicated  that  as  a  result  of  the  success  of  a  mini¬ 
trial  in  which  he  was  involved,  his  company  instituted  a 
policy  whereby  all  cases  involving  damages  in  excess  of 

(footnote  continued) 
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If  a  claim  has  already  been  filed  in  court,  and  the 
matter  is  in  the  hands  of  retained  counsel,  the  retained 
attorney(s)  should  perform  the  same  kind  of  review  before 
pursuing  the  litigation. 45  If  after  such  a  review  it  is 
decided  that  the  case  may  be  suitable  for  a  mini-trial  but 
not  until  a  later  time,  some  mechanism  for  subsequent  review 
should  be  developed.  Another  method  of  evaluation,  whether 
the  case  is  in  the  hands  of  inside  or  outside  counsel,  is  to 
consult  an  organization  which  sponsors  alternate  dispute 
resolution,  such  as  Endispute  or  the  Center  for  Public  Re¬ 
sources  . 


b)  What  should  the  review  entail?  Any  review  for 
mini-trial  suitability  should  consider  the  following: 

(i)  The  extent  to  which  the  case  lends  it¬ 
self  to  summary  judgment; 


$50,000  are  now  reviewed  for  suitability  for  resolution  by 
mini-trial . 

45.  One  large  law  firm  in  Chicago  has  established  a  Negoti¬ 
ation-Dispute  Resolution  Department  which  explores  mini-trial 
and  other  options  with  the  firm's  litigators.  Another  law 
firm  has  set  up  a  firm-wide  policy  of  discussing  the  possible 
use  of  mini-trials  with  its  clients.  This  firm  has  also 
assigned  someone  to  be  an  ADR  specialist  to  monitor  new 
developments  in  the  field  and  make  recommendations  regarding 
neutral  advisors.  See  Fine,  Mini-Trial  Workbook,  supra  at 
11-12. 
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(ii)  The  importance  of  maintaining  a  commer¬ 
cial  relationship  with  the  other  party  (if  such  a  relation¬ 
ship  exists ) ; 

(iii)  The  extent  of  the  costs  to  be  saved  by 
use  of  the  raini-trial; 

(iv)  The  potential  harm  which  might  arise  if 
information  disclosed  at  the  mini-trial  is  later  obtained  by 
third  parties; 

(v)  The  probability  (if  it  can  be  deter¬ 
mined)  of  reaching  agreement  with  the  other  party  as  to  the 
form,  the  neutral  expert  or  other  aspects  of  the  mini-trial 
process . 
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2.  BACKGROUND  ON  DISPUTE  RESOLUTION  MECHANISMS 


C.  Arbitration 
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POINTS  ON  A  CONTINUUM: 

DISPUT*  KXSOLUTION  PROCEDURES  AND  THB  ADMINISTRATIVE  PROCBSS 


Philip  J.  Harter 
June  5,  ISM* 


This  report  wee  prepared  for  the  Administrative  Conference  of  the  United 
States.  The  views  expressed  are  the  author's  alone  and  do  not  necessarily  reflect 
those  of  the  Conference,  its  Committees,  or  staff.  Portions  of  the  report  were 
revised  prior  to  publication  to  reflect  subsequent  developments  In  the  case  law. 
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ADMINIST&ATIYE  AR-BITB-ATIO n 

Arbitration  is  a  powerful,  widely  used  dispute  resolution  technique.  For 
example,  the  American  Arbitration  Association  has  over  60,000  arbitrators  on  its 
rosters'*"*  and  more  than  45,000  matters  are  referred  to  it  annually  for  resolu¬ 
tion.  *2  Its  use  has  been  endorsed  and  supported  by  the  U.S.  Arbitration  Act-*® 
which  directs  courts  to  enforce  arbitration  agreements  and  their  resulting  awards. 
The  Uniform  Arbitration  Act,  which  forms  the  basis  for  legislation  In  more  than 
half  the  states,  establishes  a  similar  provision  for  state  law.  Court  annexed 
arbitration  is  growing  in  popularity  and  currently  at  least  16  states  employ  some 
sort  of  arbitration  program  as  an  adjunct  to  the  courts. *? 

Because  arbitration  results  In  a  decision  that  Is  Imposed  on  the  parties,  its 
use  is  particularly  appropriate  for  resolving  "distributional"  disputes  in  which  a 
better  bargain  for  one  party  means  less  for  the  other.*3  Reaching  an  agreement 
through  direct  negotiation  is  particularly  difficult  in  those  situations.  Arbitration 
frequently  serves  as  a  stimulus  to  settle,  however,  since  parties  are  forced  to 
prepare  their  cases  for  presentation  to  the  arbitrator,  and  they  will  also  have  to 
discount  the  potential  of  an  adverse  decision.  Hence,  like  preparing  for  trial,  the 


42. 


43. 


44. 


45. 


Goldberg,  Green,  and  Sander,  supra  note  9,  at  19. 

Galanter,  Reading  the  Landscape  of  Disputes:  What  We  Know  and  Donjj 
Know  (and'Think  We  Know)  About  our  Allegedly  Contentious  an_d_LUigiouf. 
.Society,  31  UCLA  L.  Rev.  4  (1983). 

Telephone  Interview  with  Irene  Conway,  American  Arbitration  Association. 
Telephone  Interview  with  Earl  Baderschnelder,  American  Arbitration  Association. 


46.  9  U.S.C.  §  let  seq. 

47.  Dispute  Resolution  Forum  (Aug.  1985)  at  2. 

43.  Schelling,  The  Strategy  of  Conflict  (I960)  at  21. 
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potential  of  an  arbitral  award  will  Itself  change  the  parties'  BATNA.  Similarly, 
the  parties  can  agree  to  submit  their  dispute  to  arbitration  but  not  be  bound  by 
the  arbitrator's  decision.  In  that  case,  the  award  will  serve  as  the  basis  for 
further  negotiation. 


Voluntary  versus  Mandatory. 

There  are  essentially  three  types  of  arbitration  and,  since  the  relationship 
between  the  parties  and  the  process  itself  may  vary  one  from  another,  it  is 
important  to  keep  the  distinctions  in  mind. 

The  first  two  types  are  voluntary,  in  which  the  parties  agree  to  submit  the 
dispute  to  arbitration.  In  the  first,  the  agreement  is  made  before  any  dispute 
arises.  The  agreement  will  typically  be  made  in  a  contract  which  provides  that 
any  dispute  arising  under  it  will  be  submitted  to  arbitration.  The  provisions  of 
the  arbitration  may  then  be  set  out.  The  second  form  is  where  the  parties  agree 
to  submit  a  dispute  that  has  arisen  to  arbitration  instead  of  using  some  other 
process,  such  as  litigation,  for  resolving  it.49  Although  the  two  are  different  for 
some  purposes,  for  the  most  part  they  are  similar  in  their  effect  on  the  nature  of 
the  arbitration  process.  One  major  difference,  however,  is  that  a  party  that 
entered  into  a  pre-dispute  agreement  to  arbitration  may  change  its  mind  once  the 
dispute  arises  and  seek  to  use  some  other  process  once  confronted  with  the  actual 
prospect  of  an  arbitration. 50  Under  such  a  situation,  the  parties  may  not  be  fully 
cooperative  with  each  other  in  designing  a  system,  and  the  coercion  of  the  courts 
in  enforcing  an  agreement  to  arbitrate  may  be  needed. 

The  third  type  is  where  the  process  is  imposed  on  the  parties:  it  is  the 
only  forum  available  for  resolving  the  matter,  at  least  In  the  first  instance. 
Mandatory  court  annexed  arbitration  is  such  an  example.  In  these  cases,  the 
parties  are  generally  not  as  free,  if  indeed  at  all,  to  define  the  process  that  will 
be  used. 


Nature  of  Arbitration. 

Arbitration  has  no  set,  definite  process,  and  indeed  that  is  one  of  its  main 
attractions.  It  is  an  inherently  flexible  procedure.  Common  threads  run  through 
most  arbitration  programs  in  the  private  sector,  however: 

Private  Neutral.  A  private  individual  serves  as  the  arbitrator.  That  is,  the 
arbitrator  generally  does  not  serve  in  any  official,  governmental  role,  although 


49.  There  is  a  perception  among  some  who  are  familiar  with  corporate  dispute 
resolution  that  the  vast  majority  of  arbitrations  are  pursuant  to  pre-dispute 
agreements.  Parties  appear  to  be  much  more  reluctant  to  submit  an  existing 
dispute  to  arbitration,  but  rather  tend  to  favor  litigation  instead.  Testimony 
of  Michael  F.  Hollering,  General  Counsel  of  American  Arbitration,  at  ACUS 
Hearings  on  Agency  Use  of  Alternative  Dispute  Resolution  by  Administrative 

Agencies,  May  2,  1986.  Conversation  with  Jonathan  Marks,  President,  EnDis- 
pute,  Inc. 

50.  See,  e.g.,  Mitsubishi  Motors  Corp.  v.  Soler  Chrysler- Plymouth,  105  S.Ct.  3346 
(1985);  Hergel  and  Salpeter,  Alternative  Dispute  Resolution  May  Have  Limits, 
Legal  Times  (Dec.  23/30  1985)  at  9. 
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there  is  nothing  to  prevent  the  arbitrator  from  being  a  government  official  absent 
any  conflict  of  interest. 

Parties  Choose  Arbitrator.  The  parties  are  usually  able  to  select  the 
arbitrator.  This  enables  them  to  choose  someone  in  whom  they  have  confidence. 
In  some  Instances  It  is  important  that  they  can  select  someone  who  has  technical 
expertise  in  the  subject  matter  of  the  dispute.  That  enables  the  parties  to  get 
right  to  the  merits  of  the  dispute,  as  opposed  to  having  to  educate  a  generalist 
judge  with  sufficient  background  so  the  matter  can  be  put  in  perspective.  It  also 
enables  the  arbitrator  to  exercise  a  professional  judgment  based  on  experience  and 
technical  insight  instead  of  solely  on  a  "record"  generated  by  the  parties. 

The  parties  themselves  may  identify  an  appropriate  person  or  may  select 
from  a  list  tendered  to  them  by  an  organization  such  as  the  American  Arbitration 
Association.  That  choice  may  result  from  the  parties'  ranking  those  on  the  list 
and  the  person  with  the  highest  rank  being  selected,  or  each  party  may  be 
permitted  to  strike  a  name,  so  that  anyone  not  stricken  could  serve.  If  the 
parties  are  not  permitted  to  choose,  as  is  customary  in  the  court  annexed 
arbitration  programs,  a  panel  of  three  arbitrators  often  serves  and  a  decision  is 
made  by  majority  vote.  The  arbitration  in  such  programs  is  customarily  nonbind¬ 
ing. 


Parties  Can  Select  the  Norm.  The  parties  can  decide  what  standard  the 
arbitrator  will  apply.  It  may  be  the  law  of  a  particular  Jurisdiction,  the  rules  of 
some  organization,  or  the  ethos  of  the  milieu  in  which  the  dispute  arose.  The 
norm  may  also  be,  and  frequently  Is,  the  arbitrator's  "own  brand  of  justice. "Si  If 
the  arbitration  program  is  imposed  on  the  parties,  the  arbitrator  will  customarily 
apply  the  prevailing  law  or  other  established  norm  of  the  organization  imposing 
the  requirement. 

Flexible  Procedure.  Since  arbitration  is  a  private  dispute  resolution  process, 
the  parties  themselves  can  design  its  procedures.  They  can  range  from  a  virtually 
total  emulation  of  a  court  process  to  the  most  informal  and  ad  hoc.  In  some 
instances,  full  discovery  is  permitted  and  enforced  on  pain  of  default.  In  other 
cases  major  documents  or  other  evidence  on  which  a  party  will  rely,  are  ex¬ 
changed  prior  to  hearing  and  in  others  nothing  happens  before  the  hearing. 
Organizations  such  as  the  AAA  and  the  National  Academy  of  Conciliators  publish 
rules  that  are  designed  to  govern  the  arbitration  proceedings  in  particular  sub¬ 
stantive  areas;5^  they  can  serve  as  the  "default"  rules  that  will  apply  unless 
modified  by  agreement  of  the  parties.  Because  It  Is  not  a  public  process,  the 
proceedings  and  the  result  can  be  kept  private  and  confidential. 

The  common  denominator  in  the  process  is  that,  unless  they  settle, the 


51.  Jones,  His  Own  Brand  of  Industrial  Justice;  The  Stalking  Horse  of  Judicial 
Review  of  Labor  Arbitration,  30  UCLA  L.  Rev.  881  (1983). 

52.  See,  PBGC,  FIFRA  in  App.  II. 

53.  It  appears  from  preliminary  research  that  many  fewer  cases  that  are 
submitted  to  arbitration  settle  as  compared  to  those  that  go  to  trial. 
Whereas  many  do  settle  on  the  eve  of  the  hearing,  perhaps  only  half  as 
many  do  so  as  are  settled  prior  to  a  trial.  This  is  perhaps  surprising,  and 
certainly  something  that  needs  to  be  borne  in  mind  when  considering 
institutionalizing  arbitration  on  a  broad  scale. 
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parties  submit  evidence  and  argument  to  the  arbitrator  who  makes  the  decision. 
As  a  result  of  the  flexible  procedure  and  the  fact  that  the  parties  can  select  the 
arbitrator,  the  process  can  be  conducted  quite  expeditiously  should  they  wish,  in 
terms  of  the  time  from  when  the  dispute  arises  to  the  hearing,  the  length  of  the 
hearing  itself,  and  the  time  from  the  close  of  the  hearing  to  the  decision.  The 
parties  can  determine  the  trade  off  between  the  formality  they  desire  and  the 
need  for  expedition. 

While  certainly  one  of  the  hallmarks  and  putative  benefits  of  arbitration  is 
its  reduced  transactions  coat  in  terms  of  time  and  resources,  that  is  not  always 
the  case.  In  some  Instances  the  arbitration  will  look  for  all  the  world  precisely 
like  a  trial  with  a  full  complement  of  discovery,  sworn  witnesses,  briefs,  and  so 
on.®4  Even  then,  the  process  may  still  be  more  expeditious  than  a  court  since 
presumably  the  hearing  can  be  scheduled  more  rapidly  than  a  judicial  calendar 
would  usually  permit.  But,  before  embracing  arbitration  as  a  means  for  resolving 
a  dispute  the  nature  of  the  arbitration  process  that  is  contemplated  must  also  be 
considered  to  ensure  that  the  desired  benefits  will  actually  materialize. 

Award,  Typically,  the  decision  in  an  arbitration  is  only  an  award;  a  final 
result,  without  elaboration  on  the  facts  found  or  the  resolution  of  the  individual 
issues  presented.®®  Sometimes,  of  course,  the  decision  is  supported  by  a  brief 
recitation  of  the  facts  and  conclusions. 

Finality.  One  of  the  primary  benefits  attributed  to  traditional  arbitration  is 
its  finality.  Once  an  award  is  made  it  may  be  subjected  to  only  limited  additional 
review,  in  court  or  otherwise.56  As  one  leading  commentator  has  said: 


54.  Letter  of  April  25,  1986  from  Chief  Administrative  Law  Judge  Naham  Litt  to 
Charles  Pou;  testimony  of  Stanley  Johnson  at  ACUS  hearings,  supra  note  49. 

55.  Goldberg,  A  Lawyer's  Guide  to  Commercial  Arbitration  (1979)  at  62,  66. 

56.  The  provision  of  the  U.S.  Arbitration  Act  pertaining  to  judicial  review  is 
extremely  limited; 

In  either  of  the  following  cases  the  United  States  court  in  and  for  the 
district  wherein  the  award  was  made  may  make  an  order  vacating  the  award 
upon  the  application  of  any  party  to  the  arbitration  — 

(a)  Where  the  award  was  procured  by  corruption,  fraud,  or 
undue  means. 

(b)  Where  there  was  evident  partiality  or  corruption  in  the 
arbitrators,  or  either  of  them. 

(c)  Where  the  arbitrators  were  guilty  of  misconduct  in  refusing  to 
postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refusing 
to  hear  evidence  pertinent  and  material  to  the  controversy;  or  of 
any  other  misbehavior  by  which  the  rights  of  any  party  have  been 
prejudiced. 

(d)  Where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly 
executed  them  that  a  mutual,  final,  and  definite  award  upon  the 
subject  matter  submitted  was  not  made. 


(continued...) 
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The  essence  of  the  law  of  arbitration  is  that  the  scope  of  judicial 
review  of  arbitration  awards  is  very  limited.  When  the  arbitrators  are 
properly  selected,  conduct  an  orderly  hearing  at  which  all  parties  have 
a  fair  chance  to  present  their  proofs  and  render  an  Intelligible  award 
within  the  scope  of  their  authority,  the  courts  will  confirm  and  enforce 
the  award. 57 

Or,  as  another  explained: 

The  courts  will  not  review  the  merits  of  the  award  and  confirmation 
will  not  be  denied,  nor  will  vacatur  be  granted,  upon  a  showing  of 
error  of  law  or  fact  on  the  part  of  the  arbitrators.  The  court's  inquiry 
is  confined  to  determining  whether  the  award  falls  within  the  authority 
of  the  arbitrators,  whether  in  form  it  reflects  the  honest  decision  of 
the  arbitrators  and  whether  the  hearing  generally  comported  with 
accepted  standards  of  due  process.* * * * 5® 

The  relationship  between  courts  and  arbitration  is  itself  a  bit  complex  and 
evolving,5®  but  its  essence  is  that  it  is  very  limited. 

Quality  Control.  The  quality  control  in  arbitration  --  the  reason  people  use 
it  and  have  confidence  in  it  —  is  the  ability  to  choose  the  arbitrator  and  the 
minimal  rules  under  which  the  pfocess  operates.  They  obtain  in  return,  an 
expeditious  decision50  that  is  within  the  bounds  of  acceptability. 

But,  it  is  likely  that  the  arbitration  proceeding  will  be  more  abbreviated 
than  a  trial  and  that  some  of  the  judicial  procedures  designed  to  ensure  ac- 


56.  (...continued) 

(e)  Where  an  award  is  vacated  and  the  time  within  which  the 
agreement  required  the  award  to  be  made  has  not  expired  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

9  U.S.C.  §10. 

57.  Goldberg,  A  Lawyers  Guide  to  Arbitration  (2d  Ed.  ALI  1983)  p.  61. 

58.  Kreindler,  Arbitration  Practice  Under  Federal  Law,  18  Forum  348,  357  (1983). 

And  see,  9  U.S.C.  §  10,  11. 

59.  Mitsubishi  Motors  Corp.  v.  Soler  Chrysler-Plymouth  Inc.  105  S.  Ct.  3346 

(1985);  AT&  T  Technologies,  Inc,  v.  Communication  Workers  of  America,  106 

S.  ct.  1415  (1986):  Dean  Witter  Reynolds  Inc,  v.  Byrd,  105  S.  Ct.  1238  (1985). 

60.  The  often  cited  major  advantages  of  arbitration  is  its  expedition  and  its 

finality  —  it  is  a  means  of  quickly  resolving  the  dispute  within  the  bounds 
of  acceptability.  Statement  of  Kay  Me  Murray,  Director,  Federal  Mediation 
and  Conciliation  Service,  and  Michael  F.  Hollering,  General  Counsel  of 
American  Arbitration  Association  at  ACUS  Hearings,  supra  note  49.  Thus,  if 
the  procedures  of  an  arbitration  are  unduly  complex  or  if  subjected  to 
searching  review,  its  primary  value  is  lost  and,  absent  other  needs  the 
matter  would  likely  be  better  resolved  In  a  full  trial. 
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curacy6!  will  not  be  used.  It  is,  therefore,  perhaps  inappropriate  to  expect  that 
arbitration  and  trials  would  reach  the  same  result  In  every  case.  In  some 
Instances  arbitration  may  be  viewed  as  the  more  accurate  because  of  its  flexible 
nature  and  its  ability  to  draw  on  technical  expertise.  In  other  instances,  the 
quality  control  procedures  of  the  courts  would  be  expected  to  reach  a  more 
"accurate"  resolution.  The  question  then  becomes  how  much  of  a  spread  between 
the  two  is  acceptable  and  at  what  cost.6^ 

Benefits/Uses.  To  summarize  and  extend,  arbitration  is  a  particularly 
attractive  means  of  dispute  resolution  when  one  or  more  of  the  following  factors 
are  present:66 

•  Time  or  transactions  costs  are  more  important  than  the  "accuracy"  of 
any  one  decision.64 

•  No  decision  is  of  critical  importance  to  any  party.66 

•  Technical  expertise  is  important  for  the  decision  maker. 

•  The  parties  want  to  choose  the  basis  of  the  decision,  especially  if  it  is 
to  be  different  from  the  law  that  would  be  applied  in  a  judicial 
proceeding. 

•  The  parties  desire  privacy. 

Drawbacks.  Arbitration  is  generally  not  particularly  suited  where: 


61.  E.g.  enforced  discovery;  findings  of  fact  and  conclusions  of  law;  subpoena  of 
witnesses;  appeals. 

62.  Many  people  clearly  have  a  knee  jerk  reaction  to  arbitration  as  simply  a 
sophisticated  way  to  "split  the  difference"  between  the  parties.  That  is, 
these  people  seem  to  feel  impulsively  that  the  arbitrator  will  not  make  an 
honest  effort  to  apply  the  designated  norms  to  the  facts.  Similar  allegations 
can,  and  frequently  are,  much  of  virtually  any  decisional  process.  It  seems  a 
particularly  unfortunate  bias  with  respect  to  arbitration,  however.  In  the 
abstract,  if  the  parties  are  careful  in  selecting  the  arbitrator,  the  problem 
should  not  arise.  More  empirically,  however,  parties  familiar  with  arbitration 
generally  find  it  a  satisfying  way  of  resolving  disputes  with  integrity. 

63.  Paths  to  Justice,  supra  note  24,  at  34;  Goldberg,  Green,  and  Sanders,  supra 
note  9,  at  8-9. 

64.  For  example,  in  a  commercial  or  construction  dispute,  it  may  be  more 
important  to  reach  some  decision  than  ensuring  that  it  is  "accurate"  in  the 
sense  of  emulating  the  decision  a  court  would  reach.  That  is  necessary  so 
the  parties  can  get  on  with  business  based  on  the  decision. 

65.  Arbitration  is  frequently  used  where  many  claims  need  to  be  resolved 
expeditiously,  no  one  of  which  is  of  fundamental  importance  to  the  parties. 
The  parties  may  in  fact  integrate  a  large  number  of  individual  claims.  For 
example,  a  labor  union  and  a  company  will  be  parties  to  an  arbitration 
agreement  to  resolve  a  variety  of  separate  disputes.  Whatever  the  variation 
of  the  award,  "on  the  average"  they  would  not  only  be  acceptable  but 
preferable  to  a  more  intensive  form  of  resolution. 
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•  Uniform  results  are  desired  --  reaching  similar  results  in  similar  cases. 

•  The  development  of  a  "common  law"  or  significant  policy  that  will 
govern  future  decisions  is  importan* 

•  Maintaining  established  norms  or  policies  is  important;6®  in  these  cases 
it  is  decided  that  the  public  policy  expressed  in  established  law 
outweighs  the  ability  of  the  parties  to  alter  it  by  selecting  the  norms 
or  even  the  forum  where  the  law  will  be  applied.67 

•  Public  scrutiny  of  the  process  and  the  result  is  desired. 

m  Strict  "quality  control"  is  important  and  cannot  be  supplied  by  providing 

for  the  technical  expertise  of  the  arbiter. 

•  The  matter  affects  some  who  are  not  parties  so  that  they  will  lack  the 
ability  to  protect  their  interests  in  the  outcome. 

Administrative  Arbitration 

The  putative  benefits  of  arbitration  are  attractive  indeed.  Interestingly,  some 
of  the  major  reasons  for  the  establishment  of  administrative  programs  and 
administrative,  as  opposed  to  judicial,  adjudication  was  to  tap  many  of  these  same 
virtues.  For  example,  one  early  case,  which  exhibited  a  residual  concern  and 
discomfort  with  agencies,  characterized  their  benefits: 

[T]he  obvious  purpose  of  the  legislation  [is]  to  furnish  a 
prompt,  continuous,  expert  and  inexpensive  method  for 
dealing  with  a  class  of  questions  of  fact  which  are  peculiarly 
suited  to  examination  and  determination  by  an  administrative 
agency  specially  assigned  to  that  task.  The  object  is  to 
secure  ...  an  immediate  investigation  and  a  sound  practical 
Judgment,  and  the  efficacy  of  the  plan  depends  upon  the 
finality  of  the  determinations  of  fact  with  respect  to  the 
circumstances,  nature,  extent,  and  consequences  of  the 
[issues  presented].66 

The  benefits  of  administrative  decisions  have  been  described  more  recently 


66.  Wilco  v.  Swann,  346  U.S.  427  (1953);  Alexander  v.  Gardener- Denver  Co.,  415 
U.  s.  36  (1974)  (Title  VII  claims  should  be  heard  de  novo  in  Federal  Court 
even  after  they  have  been  heard  in  a  grievance  arbitration).  Katsoris,  The 
Arbitration  of  a  Public  Securities  Dispute,  53  Fordham  L.  Rev.  279  (1984); 
F.rl wards.  Alternative  Dispute  Resolution:  Panacea  or  Anathema?,  99  Harv.  L. 
Rev.  668  (1986);  Fiss,  Against  Settlement,  93  Yale  L.  J.  1073  (1984);  Schoen- 
brod,  Limits  and  Dangers  of  Environmental  Mediation:  A  Review  Essay,  58 
N.  Y.  U.L.  Rev.  1453  (1983). 

67.  Paths  to  Justice,  supra  note  24,  at  34. 


68. 


Crowell  v.  Benson,  285  U.S.  22  (1932). 
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as  avoiding  judicial  delays,  application  of  expertise,  and  their  efficiency.69  Thus, 
the  reasons  giving  rise  to  the  current  interest  in  arbitration  and  other  forms  of 
dispute  resolution  are  a  resounding  echo  of  the  very  basis  for  the  establishment 
of  administrative  agencies.  But  now  agencies  themselves  face  crushing  case¬ 
loads^0  and  are  themselves  accused  of  exhibiting  problems  similar  to  those  of  the 
courts  for  which  they  were  to  be  the  cure.71  It  is  surely  not  surprising, 
therefore,  that  agencies,72  Congress,79  and  private  organizations74  are  anxious  to 
find  new  ways  to  address  the  difficulties.  Since  the  non-judicial  forms  of  dispute 
resolution  frequently  fulfill  the  promise,  their  use  in  or  adaptation  to  the 
administrative  process  is  to  be  encouraged. 

Dispute  resolution  techniques  can  provide  an  entirely  new  range  of  tools  for 
>  making  administrative  decisions  or  even  alleviating  the  need  for  governmental 
decisions.75  Thus,  for  example,  they  could  take  the  burden  off  an  overworked 
adjudicatory  process  and  provide  better  "justice"  at  the  same  time.  They  can  also 
provide  a  means  of  participation  far  better  than  that  supplied  by  the  APA  itself, 
even  under  Judicial  gloss  adding  requirements. 

Some  problems  that  are  addressed  through  command  and  control  regulation 
can  also  be  better  addressed  by  establishing  a  dispute  resolution  mechanism  to 
resolve  individual  disagreements  in  a  far  more  personal,  factual  based  means  than 


69.  Administrative  agencies  are  both  efficient  and  speedy;  and  ...  [ajgencies 
provide  modern  government  with  the  informality  of  action  and  decision 
making  usually  found  in  large  private  business  enterprises.  Mezines,  Stein, 
and  Gruff,  Administrative  Law  (1983)  at  1-13. 

70.  For  example,  20,000  cases  were  referred  to  the  27  Federal  agencies  that 
employed  at  least  one  full-time  administrative  law  Judge  in  1978.  An 
additional  196,428  cases  were  referred  to  the  Social  Security  Administration 
during  the  same  year.  Administrative  Conference  of  the  United  States 
Statistical  Report  for  1976-1978  of  Federal  Administrative  Law  Judge 

Hearings,  (1980)  at  33. 

71.  For  example,  the  average  time  from  complaint  to  disposition  of  a  black  lung 
case  was  nearly  1-1/2  years  in  the  period  1976-78;  it  was  more  than  2  years 
for  Service  Contracts  Act  cases;  more  than  4  years  for  a  Maritime  Ad¬ 
ministration  case;  2  years  for  Investment  Company  Act  cases.  ACUS,  Federal 
Administrative  Law  Judge  Hearings  (1980).  To  be  sure,  arbitration  would  not 
be  appropriate  for  some  of  these  cases,  but  the  point  is  that  delay,  com¬ 
plexity,  and  mounds  of  paper  have  surrounded  administrative  trials. 

72.  CFTC,  MSPB 

73.  Superfund,  PBGC,  FIFRA,  MSPB. 

74.  The  arbitration  provisions  of  FIFRA  were  enacted  at  the  behest  of  private 
organizations  apparently  seeking  an  expeditious  resolution  of  a  disagreement 
over  payment  for  the  use  of  data  used  to  register  a  pesticide.  See  text 
accompanying  note  409. 

75.  Just  as  one  need  not  find  fault  with  a  hammer  to  advocate  Including  a 
screwdriver  and  pliers  in  a  tool  kit,  one  need  not  dwell  on  the  failures  of 
trials  to  advocate  the  adoption  of  ADR  techniques.  Rather,  the  techniques 
are  alternative  means  of  making  decisions  that  are  better  suited  in  some  circumstances. 


318 


could  result  from  a  generally  applicable  requirement  that  may  as  a  practical 
matter  leave  the  Individual  In  the  same  situation  as  before  a  rule  was  promul¬ 
gated.  78  The  agency  may  be  in  a  favorable  position  to  supervise  the  minimal 
requirements  of  the  dispute  resolution  mechanism  instead  of  Issuing  and  then 
policing  a  regulation.  That  process  may  work  to  the  benefit  of  all  concerned. 


Varieties  of  Administrative  Arbitration 


The  discussion  that  follows  Is  based  predominately  on  the  case  studies  of 
administrative  arbitration  that  are  contained  in  Appendix  II.  The  arbitration 
programs  that  were  studied  are  those  of  the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA);77  the  Multiemployer  Pension  Plan  Amendments  Act  of 
198078  that  Is  administered  by  the  Pension  Benefit  Guaranty  Corporation  (PBGC): 
the  reparations  procedures  of  the  Commodity  Futures  Trading  Commission78 
( CFTC);  the  Comprehensive  Environmental  Response,  Compensation  and  Liability 
Act80  (Superfund);  and  the  two  programs  of  the  Merit  Systems  Protection 
Board. 8*  While  certain  patterns  through  several  of  the  programs,  no  two  are  just 
alike.  Together,  they  span  virtually  the  full  range  of  possible  characteristics  of 
arbitration  programs.  Their  attributes  are  summarized  in  the  accompanying  table, 
and  the  details  are  available  in  Appendix  II. 


76.  For  an  elaboration  on  this  theme  of  the  relationship  between  dispute 

resolution  mechanisms  ( DRM)  and  regulation,  see  Harter,  Dispute  Resolution 
and  Administrative  Law:  The  History,  Needs  and  Future  of  a  Complex 

Relationship,  29  Vlll.  L.  Rev.  1393,  1395-1400  (1984). 

77.  7  U. 3.C.  8  136  et  seq. 

78.  29  U.S.C.  8  1381  et  seq. 

79.  7  U.S.C.  §  18(b). 

80.  42  U.S.C.  8  9601  et  seq. 

81.  5  U.S.C.  88  1101-8911. 
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TABULAR  SIMM  BY  OF  VARIETIES  OF  ADMINISTRATIVE  ARBITRATION 


CHARACTERISTIC  FIFRA  PBGC  CFTC  SUP  ERF  MSPB/  KSPB/ 

AAP  YEAP 


T - - - 7 - T 


Created  by  rule 
or  statute 

Stat 

Stat 

Rule  s  Stat  sftule/ 

:  sstat 

Rule/ 
stat  : 

Uses  voluntary  or 
mandatory 

Man 

Man 

Vol  s  Vol  for  :Vol. 

:  pri.;  : 

s  man  for  : 
s  gov ' t  s 

Vol .  : 

Arbitrator:  agency 
or  private 

Priv 

Priv 

Agency  :  Priv  fr.  sAgency 
s  agency  : 

:11st  : 

Agency  : 

: 

Arbitrators  app' ted 
or  parties  choose 

Choose 

Choose 

App't  :  Choose  :App' t 

:  : 

App ' t  : 

Norms  applied: 
agency  rule;  stat ; 
none  specified 

None 

Ex i s  t i ng 
law 

Same  as  :  Rule  :Same 

formal  :  :as 

:  sformal 

Same  : 

as  : 

formal  : 

Proceeding : 
formal ;  informal 

For 

For 

Inf  :  For  : Inf 

Inf  : 

Records  full  w/  tr. 
limited;  or  full  if 
requested  (vol). 

Vol 

Vol 

Docs  :  Full  :Vol 

:  : 

:  : 

Vol  : 

Decision:  findings 
of  fact;  conclus¬ 
ions  of  law;  award 
only;  full  opinion 

FF/CL 

Fact/ 

legal 

basis 

•  • 

Award;  :  Full  sSumnary 

brief  :  :of 

dis.,  :  : FF/CL 

no  find.:  : 

Suimary  : 
of  : 

FF/CL  : 

Agency  Reviews  full 
limited;  none 

None 

None 

Limited  :  None  : Limi ted 

•  : 

Full  : 

Court  Review:  lim¬ 
ited  or  arbitrary  4 
capricious  standard 

Limi  ted, 
but 

Tucker 

Act  act. 

Unclear  s 
arb  4 
cap  or 

1  Imi  ted 

None:  :  Arb  4  :Arb  4 

"waived":  cap  :cap 

•  • 

:  : 

Arb  4  : 

cap  : 
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IV 

THE  LEGAL  ISSUES  OF  ADMINISTRATIVE  ARBITRATION 

Some  limitations  on  the  administrative  use  of  arbitration  need  to  be  borne  in 
mind  when  considering  its  use.  Some  of  the  problems  are  conceptual, 8^  some  are 
statutory,88  and  some  are  constitutional.84  Some  are  practical:88  arbitration  may 
be  an  Inappropriate  tool  to  address  the  issues  presented.  Its  benefits  and 
drawbacks  need  to  be  considered  when  developing  a  program,  and  it  should  not  be 
too  quickly  embraced  without  analyzing  its  utility  in  dealing  with  the  specific 
matters  to  be  resolved.  With  only  a  few  exceptions,  most  of  the  obstacles  can  be 
overcome.  Properly  used,  arbitration  offers  the  administrative  process  the  same 
promise  it  has  provided  for  resolving  private  sector  questions. 

Statutory  Limitations  when  the  Government  is  a  Party. 

The  Comptroller  General  has  on  several  occasions,  interpreted  an  obscure 
statutory  provision  with  seemingly  no  relevance  whatever86  to  prohibit  agency  use 
of  arbitration  in  the  absence  of  specific  authorization.  This  section,  enacted  in 
1909, 67  bars  the  use  of  public  money  for  "the  pay  or  expenses  of  a  commission, 
council,  board,  or  similar  group,  or  a  member  of  that  group"  unless  that  commis- 
i  sion  or  board  is  "authorized  by  law."  The  Comptroller  General  has  consistently 

I  found  this  prohibition  applicable  to  arbitration  panels  established  to  determine  the 
rights  of  the  United  States.  The  Comptroller  General  has  also  viewed  Congress's 
express  authorization  of  agency,  use  of  arbitration  to  indicate  that  agencies  lack 
authority  to  submit  disputes  to  arbitration  in  the  absence  of  such  authorization. 

The  Attorney  General  reviewed  the  legislative  history  of  this  prohibition  on 
the  use  of  funds  to  pay  unauthorized  commissions  soon  after  its  enactment.  The 
Attorney  General  described  the  breadth  of  this  prohibition  when  considering  the 
Secretary  of  War's  appointment  of  a  committee  of  architects  to  assist  in  over¬ 
seeing  the  development  of  the  landscape  surrounding  Niagara  Falls.  The  statute 
ascribing  this  duty  to  the  Secretary  did  not  expressly  authorize  such  a  commit¬ 
tee.  Nevertheless,  the  Attorney  General  approved  appointment  of  this  committee, 

I  arguing  that  "public  officers  have  not  only  the  power  expressly  conferred  upon 
them  by  law,  but  also  possess,  by  necessary  implication,  such  powers  as  are  requi¬ 
site  to  enable  them  to  discharge  the  duties  devolved  upon  them."88  The 

Attorney  General  determined  that  the  prohibition  on  paying  for  unauthorized 
commissions  was  not  intended  to  affect  this  Implied  authority.  The  legislative 
history  shows  that  the  bill  as  originally  introduced  would  have  prohibited  all 
payments  to  all  commissions  or  boards  not  "in  specific  terms  authorized  by 


82.  See  text  at  note  140. 

83.  See  text  at  note  86  et  seq. 

84.  See  text  at  note  106  et  seq. 

85.  See  text  at  note  66. 

86.  31  U.S.C.  81346. 

87.  Mar.  4,  1909,  Ch.  299  i  9,  35  Stat.  §1027. 

88.  27  Op.  Atty.  Gen  432,  436  (June  26,  1909). 
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Congress."  This  language  was  later  modified.  The  statute  as  enacted  prohibits 
payment  to  boards  not  authorized  by  law.  The  Attorney  General  interpreted  this 
legislative  history  to  mean  that  commissions  need  not  be  authorized  by  specific 
statute  but  only  have  to  be  authorized  generally.  The  opinion  states  "it  would  be 
sufficient  if  [commissions]  authorized  in  a  general  way  by  law."®®  Thus,  the 
Attorney  General  found  that  the  Secretary  of  War  was  authorized  by  implication 
to  appoint  a  committee  of  landscape  architects  to  assist  him  in  performing  his 
duties  of  administration  over  Niagara  Falls. 

The  Comptroller  General  adopted  the  Attorney  General's  analysis  when  he 
approved  the  payments  made  to  the  committee  of  landscape  architects  involved  in 
the  administration  of  Niagara  Falls.90  The  Comptroller  General  reaffirmed  this 
conclusion  when  it  authorized  the  payments  to  a  board  of  experts  appointed  by 
the  Secretary  of  Interior  to  assist  in  administration  of  Indian  schools.  The 
Comptroller  General  stated,  "If  a  board  of  experts  is  necessary  to  accomplish  the 
purposes  indicated,  the  employment  of  the  members  thereof  would  be  authorized 
under  the  provisions  of  this  appropriation.  Such  a  board  would  be  authorized  by 
law  within  the  meaning  of  the  act  of  March  4,  1909. "91 

Despite  these  initial  opinions,  the  Comptroller  General  soon  began  to  read 
this  prohibition  more  restrictively.  In  1914,  he  refused  to  authorize  the  use  of 
public  funds  to  pay  for  the  services  of  a  commission  which  devoted  itself  to  a 
matter  it  was  not  authorized  by  law  to  consider.  The  Mexican  Border  Commission 
had  been  authorized  to  negotiate  boundary  disputes.  The  comptroller  determined 
that  this  Commission  could  not  be  paid  for  its  work  in  negotiating  the  United 
States'  and  Mexico's  rights  to  the  use  of  water  from  the  Rio  Grande.92  The 
Comptroller  General  also  read  the  prohibition  to  bar  payments  to  boards  which 
were  not  clearly  authorized  by  law.  In  1925,  the  Comptroller  General  barred  pay¬ 
ment  for  a  board  of  consulting  engineers  employed  to  assist  in  construction  of  the 
Coolidge  Dam.  The  statute  authorized  payment  for  individual  consultants  but  did 
not  explicitly  authorize  the  appointment  of  a  board  of  consultants.92  In  another 
case,  the  Comptroller  General  determined  that  the  Navy  could  not  pay  its  share  of 
the  cost  for  arbitration  of  a  contract  dispute  with  a  manufacturer  because  such  a 
board  was  not  authorized  by  law.94 

In  1928,  the  Comptroller  General  applied  the  prohibition  to  an  agency's 
submission  to  an  arbitration  panel.  In  reviewing  a  proposed  lease  between  the 
government  and  a  private  company,  the  Comptroller  General  determined  that  the 
government  could  not  accept  a  clause  agreeing  to  arbitrate  all  disputes  concerning 
the  condition  of  the  leased  property  at  the  end  of  the  lease  term.  The  Com¬ 
ptroller  General  rejected  the  arbitration  clause  for  two  reasons.  First,  he  argued 
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that  the  act  of  March  4,  190995  prohibited  the  payment  of  boards  not  authorized 
by  law,  stating  simply  that  the  arbitration  board  called  for  under  the  lease  was 
unauthorized.  Second,  the  Comptroller  General  argued  that  the  government's 
provision  for  contract  dispute  resolution  precluded  resort  to  an  alternate  forum. 

The  Comptroller  General  argued  that  the  existence  of  established  procedures  for 
resolving  disputes  with  the  government  precluded  the  use  of  arbitration.  The 
Comptroller  General  states,  "provision  having  been  made  by  law  for  the  adjust¬ 
ment  of  claims  that  may  arise  under  government  contracts,  there  is  no  power  or 
authority  in  any  administrative  or  contracting  officer  of  the  Government,  by 
means  of  a  provision  in  a  contract,  to  establish  or  provide  for  a  different 
procedure  for  the  adjustment  of  such  claims. "96  These  two  views  were 
subsequently  relied  upon  to  invalidate  arbitration  clauses  in  two  additional 
contracts. 97 

The  Comptroller  General  subsequently  returned  to  the  broad  view  of  the 
term  authorized  by  law  reflected  in  earlier  opinions.  In  194298  he  quoted 
extensively  from  the  Attorney  General's  1909  opinion. 99  Criticizing  subsequent 

(opinions,  the  opinion  held  "Subsequent  decisions  applying  a  more  strict  rule  on 
the  basis  that  the  creation  of  commissions,  boards,  and  similar  bodies  must  be 

!  specifically  authorized  by  statute  may  not  have  taken  cognizance  of  the  earlier 
history  of  the  matter."100  Concluding  that  the  question  of  authorization  did  not 
bar  government  agreement  to  the  inclusion  of  an  arbitration  clause  in  a  lease  of 
government  property,  the  Comptroller  General  turned  to  the  more  general  question 
of  whether  the  existence  of  a  prescribed  method  for  resolving  disputes  against  the 
government  precluded  agencies  from  adopting  alternative  means  for  resolving 
disputes. 

The  Comptroller  General  determined  that  there  is  no  bar  to  the  use  of  a  board 
or  panel  to  determine  the  factual  question  of  reasonable  value.  Under  the  terms 
of  the  lease  at  issue,  the  government  could  only  gain  from  the  arbitration  award 
as  the  lease  provided  that  the  value  of  the  property  could  not  be  fixed  at  any 
rate  less  favorable  than  the  original  terms  of  the  lease.  The  Comptroller  General 
approved  the  inclusion  of  the  arbitration  clause  under  these  conditions  since  the 
government  could  not  lose  under  the  process  and  the  arbitrators  were  not 
deciding  any  questions  concerning  the  legal  liability  of  the  government.'  These 
arbitrators  were  merely  making  a  factual  determination  of  the  value  of  certain 
rental  space. 

The  Comptroller  General  has  refused  to  extend  its  acceptance  of  the  use  of 
arbitration  beyond  the  function  of  fact  finding  or  appraising  value.  In  1953,  he 
decided  the  Navy  lacked  authority  to  submit  to  arbitration  as  prescribed  in  a 
contract  it  had  signed  with  a  Swedish  company.  After  reviewing  several  nine¬ 
teenth  century  court  of  claims  decisions,  the  Comptroller  General  decided,  "The 
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conclusion  seems  warranted  that  in  the  absence  of  statutory  authorization,  either 
express  or  impiied,  officers  of  the  Government  have  no  authority  to  submit  or  to 
agree  to  submit  to  arbitration,  claims  which  they  themselves  would  have  no  au¬ 
thority  to  settle  and  pay. "101  He  aiso  concluded  that  Congress's  express 

authorization  of  arbitration  in  some  statutes,  indicates  that  agencies  generally 
lack  the  authority  to  submit  to  arbitration.  The  Comptroller  General  states,  "The 
action  of  the  Congress,...  in  authorizing  the  heads  of  executive  departments  to 
arbitrate  certain  specific  and  well  defined  matters  might  well,  indicate  ...  that  the 
executive  branch  has  no  general  or  inherent  power  to  submit  claims  against  the 
United  States  to  Arbitration."102  The  Comptroller  General's  opinion  of  agency 
use  of  arbitration  remains  unchanged.  The  opinion  Is  not  based  upon  any  statute, 
but  is  an  inference  drawn  by  the  Comptroller  General  from  Congress's  explicit 
authorization  of  arbitration  in  several  statutes. 

The  Comptroller  General's  most  recent  opinion  concerning  agency  use  of 
arbitration  dates  from  1978. 102  The  Federal  Trade  Commission  requested  an 
opinion  concerning  the  agency's  decision  to  resolve  a  factual  dispute  with  a 
contractor  through  binding  arbitration.  The  Comptroller  General  held  that  such 
substitution  for  prescribed  dispute  resolution  procedures  would  be  improper, 
although  an  arbitrator  who  is  in  fact  an  appraiser  is  a  desirable  adjunct  to  the 
normal  dispute  resolution  procedures.  The  Comptroller  General  also  reiterated  his 
position  that  he  was  approving  only  arbitration's  use  to  determine  the  fact  of 
reasonable  value  in  situations  in  which  the  arbitrator  did  not  impose  any 
obligation  on  the  government  or  leave  questions  of  legal  liability  for  the  ar¬ 
bitrator's  determination.  The  Comptroller  General  approved  of  the  FTC's  use  of 
arbitration  "to  render  a  determination  as  to  the  reasonable  value  of  work  per¬ 
formed  by  the  defaulted  contractor  ...  so  long  as  the  prescribed  disputes  proce¬ 
dure  and  provisions  for  judicial  review  incorporated  therein  are  not  displaced.  10<1 

Thus,  as  a  result  of  this  line  of  holdings,  the  government  cannot  be  bound 
by  an  agency's  arbitration  program  unless  it  is  specifically  authorized  by  statute 
or  is  limited  to  factfinding.  Absent  these,  an  agency's  arbitration  must  be 
nonbinding  and  hence  the  functional  equivalent  of  a  minitrial. 

Given  the  erratic  interpretation  of  the  statute  read  to  ban  the  appointment 
of  arbitrators  unless  specifically  authorized  and  the  relatively  this  justification  o. 
a  ban  based  on  Congress's  inclusion  of  specific  provisions  for  arbitration,  it  seems 
appropriate  for  Congress  to  clarify  this  matter.  In  particular,  an  executive 
branch  official  should  be  allowed  to  use  arbitration  for  making  decisions  within 
his  or  her  authority  if  they  believe  that  would  be  a  beneficial  means  of  doing  so. 
Such  authority  would  not,  of  course,  pre-empt  the  existing  authority  of  the 
Comptroller  General  and  the  General  Accounting  Office  for  "determining]  whether 
payments  of  public  funds  are  warranted  by  applicable  law  and  available  appropria- 
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tions."100  Thus,  an  arbitral  award  would  still  be  subject  to  a  determination  by 
GAO  that  its  terms  can  be  lawfully  met. 


Article  III 

The  courts  were  clearly  jealous  of  their  prerogatives  during  the  development 
of  administrative  law,  and  announced  the  need  for  judicial,  not  administrative, 
resolution  of  important  matters,  especially  facts.100  The  need  was  raised  to  the 
Constitutional  level.  With  the  growth  of  the  administrative  state,  the  acceptance 
of  decisions  made  by  agencies  and  a  limited  form  of  judicial  review  --  to  ensure 
that  the  determinations  are  based  on  substantial  evidence  --  also  grew.  The  early 
doctrines  gradually  died.107  Indeed,  agency  decisions  became  sufficiently  accepted 
that  few  thought  much  about  the  old  tension  or  that  only  Article  III  courts  could 
hear  and  resolve  some  types  of  issues.  Interestingly,  the  limitation  on  the  use  of 
entities  other  than  courts  to  resolve  matters  has  been  rekindled  recently.  While 
it  does  not  affect  most  administrative  arbitration,  the  issue  has  arisen  and  it  does 

!  define  the  outer  boundaries  of  what  can  be  done  in  it.  The  new  requirements 
must  clearly  be  taken  into  account  when  considering  whether  to  develop  a  new 
administrative  program. 

Northern  Pipeline  Co.  v.  Marathon  Pipe  Line  Co108  held  that  the  Bankruptcy 
Act  of  1978  wrongfully  delegated  federal  judicial  power  to  individuals  who  are  not 
Federal  judges.  Judges  appointed  under  the  Bankruptcy  Act  are  not  guaranteed 
the  safeguards  of  life  tenure  and  irreducibility  of  salary  deemed  essential  to 
Judges  appointed  under  Article  III.  The  arbitration  program  of  the  Federal 

f  Insecticide,  Fungicide  and  Rodenticide  Act  (FIFRA)  was  challenged  on  the  similar 
grounds  that  the  use  of  an  arbitrator  denied  the  parties  their  right  to  have  the 
|  issue  resolved  by  an  Article  III  court.100  The  Court  upheld  the  constitutionality 
of  private  arbitrators  determining  the  amount  of  compensation  a  second  or 
"me-too"  pesticide  registrant  must  pay  to  a  prior  registrant  when  EPA  uses  data 
submitted  by  the  first  registrant  in  support  of  the  second  pesticide  registration  on 
the  grounds  that  it  is  a  "public  dispute." 

The  Court  acknowledged  Congress's  discretion  over  the  adjudication  of 
public  rights  over  one  hundred  years  ago: 

There  are  matters,  involving  public  rights,  which  may  be 
preserved  in  such  form  that  the  judicial  power  is  capable  of 
acting  on  them,  and  which  are  susceptible  of  judicial 
determination,  but  which  Congress  may  or  may  not  bring 
within  the  cognizance  of  the  courts  of  the  United  States,  as 
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it  may  deem  proper. HO 

FIFRA  illustrates  that  the  public  rights  doctrine  extends  to  disputes  between 
private  parties.  FIFRA  empowers  arbitrators,  who  are  not  Article  III  judges,  to 
adjudicate  disputes  between  pesticide  registrants  over  amounts  of  compensation 
due  as  a  result  of  EPA's  use  of  previously  submitted  data.  The  Court  notes  that 
this  right  to  compensation  is  statutorily  based  and  that  pesticide  registrants  lose 
any  claim  to  compensation  based  upon  state  property  law  when  they  submit  the 
data  to  EPA  with  knowledge  of  FIFRA's  data  use  provision. Hi 

Although  this  right  to  compensation  concerns  private  parties,  the  Court 
determined  that  this  right  carries  many  attributes  of  a  public  right  since  Congress 
created  the  right  as  part  of  a  comprehensive  regulatory  scheme  governing 
pesticide  registration  intended  to  safeguard  the  public  health.  The  Court  justified 
Congress's  delegation  to  arbitrators  by  noting  it  could  have  granted  EPA  the 
power  to  decide  the  value  or  compensation  due  but  instead  chose  to  vest  ar¬ 
bitrators  with  this  authority.  The  use  of  this  alternative  does  not  raise  this  dele¬ 
gation  of  Congress's  Article  I  legislative  authority  to  the  level  of  encroaching 
upon  judicial  power  so  as  to  violate  Article  III. 

FIFRA  does  provide  a  role  for  the  judiciary  in  its  regulatory  framework, 
however.  It  authorizes  judicial  review  of  an  arbitrator's  decision  in  cases  of 
fraud,  misconduct  and  misrepresentation.  In  Thomas,  the  Court  found  that  this 
scope  of  judicial  review  satisfies  the  need  to  ensure  an  "appropriate  exercise  of 
the  judicial  function"  because  it  provides  judicial  protection  against  "arbitrators 
who  abuse  or  exceed  their  powers  or  willfully  misconstrue  their  mandate  under 
governing  law."H2 

The  Court  summarized  the  scope  of  Article  III  limitation  upon  the  delegation 
of  decisionmaking  power: 

Congress,  acting  for  a  valid  legislative  purpose  pursuant  to 
its  constitutional  powers  under  Article  I,  may  create  a 
seemingly  "private"  right  that  is  so  closely  integrated  into  a 
public  regulatory  scheme  as  to  be  a  matter  appropriate  for 
agency  resolution  with  limited  involvement  by  the  Article  III 
judiciary.  To  hold  otherwise  would  be  to  erect  a  rigid  and 
formalistic  restraint  on  the  ability  of  Congress  to  adopt 
innovative  measures  such  as  negotiation  and  arbitration  with 
respect  to  rights  created  by  a  regulatory  scheme.113 

Thus,  the  public  rights  doctrine  is  a  broad,  flexible  doctrine  which  author¬ 
izes  the  delegation  of  quasi-judicial,  decisionmaking  authority  to  non-  Article  III 
judges  when  Congress  adopts  innovative  approaches  to  the  resolution  of  disputes 
as  part  of  a  regulatory  scheme. 

The  latest  explication  of  the  nature  of  issues  that  agencies,  and  hence 
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administrative  arbitration,  can  hear  came  as  recently  as  the  end  of  last  term. 
The  D.  C.  Circuit  held  the  Commodity  Futures  Trading  Commission  could  not 
resolve  a  counterclaim  involving  state  law  in  a  proceeding  arising  out  of  the  same 
transaction  that  was  clearly  within  its  Jurisdiction  because  doing  so  would 
transcend  Article  III  limitations. H-4  The  Supreme  Court  reversed,  pointing  out 
that  Article  III  has  two  purposes:  one  is  to  protect  an  independent  judiciary 
from  encroachment  by  other  fora,  and  the  second  is  to  afford  parties  the  right  to 
have  their  controversies  heard  by  Article  III  judges. 

As  to  the  first,  the  Court  found  the  important  factors  to  be  considered  are 

the  extent  to  which  the  "essential  attributes  of  judicial 
power"  are  reserved  to  Article  III  courts,  and,  conversely, 
the  extent  to  which  the  non-Article  III  forum  exercises  the 
range  of  jurisdiction  and  powers  normally  vested  only  in 
Article  III  courts,  the  origins  and  importance  of  the  right  to 
be  adjudicated,  and  the  concerns  that  drove  Congress  to 
depart  from  the  requirements  of  Article  III. 

The  Court  sustained  the  agency's  resolution  of  the  state  law  claim  on  the 
ground  that  the  courts  would  still  be  called  upon  to  enforce  the  order;  the  legal 
rulings  would  be  subject  to  de  novo  review;  the  range  of  issues  presented  is 
narrow;  and,  the  scheme  did  not  oust  the  courts  of  jurisdiction  since  the  parties 
could  still  proceed  there  Instead  of  before  the  agency.  The  Court  found,  there¬ 
fore,  that  the  program  was  not  a  threat  to  separation  of  powers. 

With  respect  to  whether  the  parties  could  "waive"  their  rights  to  an  Article 
III  court,  the  Court  held  in  reviewing  the  CFTC  program  that 

as  a  personal  right,  Article  Ill's  guarantee  of  an  impartial 
and  independent  federal  adjudication  is  subject  to  waiver, 
just  as  are  other  personal  constitutional  rights  that  dictate 
the  procedures  by  which  civil  and  criminal  matters  must  be 
tried. 

Thus,  Article  III  does  not  appear  to  raise  any  limitations  on  the  use  of 
arbitration  to  resolve  public  disputes.  Nor  is  it  a  limit  for  resolving  private 
disputes  so  long  as  consent  is  freely  given  by  the  parties  and  the  courts  maintain 
at  least  some  role  in  reviewing  and  enforcing  the  order. 

Article  III  could  conceivably  pose  some  restriction  on  the  extent  to  which 
Congress  could  require  mandatory  arbitration  as  a  way  of  resolving  private 
disputes  since  the  very  limited  judicial  review  could  be  regarded  as  an  impermis¬ 
sible  intrusion  into  the  prerogatives  of  the  judiciary.  That  courts  are  called  upon 
to  enforce  the  otherwise  private  award  may  not  be  sufficient  basis  of  judicial 
Involvement  to  protect  this  aspect  of  the  separation  of  powers  requirement.  The 
Court's  reasoning  in  Thomas,  however,  that  the  limited  review  of  arbitral  awards 
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is  sufficient  to  provide  the  requisite  level  of  judicial  protection  necessary  to  meet 
the  standards  of  Article  III  would  seem  to  apply  with  equal  vigor  to  private 
actions.  Thus,  even  the  mandatory  arbitration  of  private  disputes  appears  to  meet 
the  standard  develop  in  Schor. 

Congress  has  authorized  the  use  of  arbitration  as  a  means  for  adjudicating 
disputes  involving  public  rights  in  a  number  of  statutes.  For  example,  the 
Randolph- Shepard  Vending  Stand  Act11^  grants  a  preference  to  blind  vending 
stand  operators  seeking  sites  on  Federal  property.  Disputes  concerning  this 
program  may  be  submitted  to  an  arbitration  panel  convened  by  the  Secretary  of 
Education  upon  request  of  the  individual,  the  state  agency  administering  the 
program  or  by  the  Secretary.  The  arbitration  panel's  award  is  reviewable  in  the 
Federal  District  Court  as  if  it  were  final  agency  action  under  the  Administrative 
Procedure  Act. 

Other  Instances  of  Congressional  authorization  of  arbitration  Include  CERCLA 
or  Superfund,118  the  Flood  Insurance  program, l19  Department  of  Defense  design 
bid  competitions, ^20  patent  interference  cases121  and  the  largest  federal  sector 
use  of  arbitration,  the  Civil  Service  Reform  Act's  requirement  of  arbitration  of 
employee  grievances.  122 

Administrative  arbitration  programs  have  been  assailed  on  several  additional 
constitutional  grounds.  That  lower  courts  have  sustained  some  of  the  challenges 
indicates  their  potential  seriousness.  Properly  designed  and  used,  however, 
administrative  arbitration  fits  comfortably  within  the  constitutional  framework — 
at  least  as  much  as  agencies  themselves. 


Article  II:  Requirement  for  Executive  Decisions 


Some  issues  may  be  so  intertwined  with  government  policy  that  they  cannot 
be  decided  by  a  private  arbitrator.  Buckley  v.  Valeo129  held  that  the  "perfor¬ 
mance  of  a  significant  governmental  duty  exercised  pursuant  to  a  public  law"124 
can  only  be  discharged  by  an  Officer  of  the  United  States  appointed  in  accor¬ 
dance  with  the  Appointments  Clause  of  the  Constitution.125  The  argument  has 
been  raised  as  to  whether  a  private  arbitrator  could  be  authorized  to  make  a 
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binding  decision  in  a  matter  in  which  an  agency  must  make  a  final,  binding  deci¬ 
sion,  such  as  in  rulemaking  or  revoking  a  permit.12®  Even  in  the  case  of 
revoking  a  permit,  however,  it  would  not  seem  inappropriate  if  the  parties  --  the 
agency,  the  permittee,  and  the  interested  interveners  --  agreed  to  resolve  a 
contested  issue  by  submitting  it  to  arbitration.127  Doing  so  would  seem  analogous 
to  stipulating  a  factual  premise  of  the  action.  The  ability  of  the  arbitral  decision 
to  withstand  challenge  from  a  non-participating  third  party  would  likewise  appear 
to  be  similar  to  the  ability  of  a  disgruntled  third  party  to  challenge  a  stipulation. 
In  both  instances,  the  decision  is  made  by  the  government  official,  albeit  in  the 
one  he  has  agreed  to  be  bound  by  the  arbitrator's  decision.  The  officer  or 
government  employee  presumably  will  have  made  that  decision  on  the  ground  that 
it  is  in  the  government's  overall  interest  to  arbitrate  the  claim  as  opposed  to 
consume  resources  to  chase  the  issue  through  a  more  elaborate  process. 

The  real  question  would  seem  to  concern  the  extent  to  which  the  non¬ 
executive  branch  official  is  called  upon  to  make  policy  determinations.  As  the 
quote  from  Buckley  indicates,  it  is  the  significant  decisions  that  must  be  made  by 
government  employees,  not  all  decisions.  Thus,  the  restriction  would  appear  to 
bar  the  arbitrator's  deciding  major  policy  questions,  not  the  factual  basis  of  such 
a  decision  or  a  mixed  question  of  law  and  fact  in  which  the  norms  are  already 
relatively  well  developed.  Not  only  are  these  areas  constitutionally  doubtful,  they 
are  the  very  areas  where  the  utility  of  arbitration  is  limited  in  the  first  instance. 
The  Article  II  limits,  therefore,  do  not  appear  to  be  a  practical  concern. 


Delegation  to  Private  Parties 

A  closely  related  issue  is  whether  there  may  be  limitations  on  the  ability  of 
the  government  to  delegate  powers  to  a  private  individual  or  institution.  As  the 
discussion  above  makes  clear,  the  use  of  private  arbitrators  to  make  decisions 
closely  affiliated  with  the  government  has  been  upheld  on  several  occasions.12® 
Although  the  law  on  this  issue  is  far  from  clear,129  there  are  undoubtedly  some 
limits.  Thus,  the  more  central  the  decision  is  to  an  issue  that  only  the 


126.  Memorandum  of  April  24,  1986  for  Stephen  J.  Markman,  Assistant  Attorney 
General,  Office  of  Legal  Policy,  from  Samuel  A.  Alito,  Jr.,  Dep.  Ass't 
Attorney  Gen.,  Office  of  Legal  Counsel,  Administrative  Conference  Recom¬ 
mendations  on  Federal  Agencies'  Use  of  Alternative  Dispute  Resolution 
Techniques. 

127.  Indeed,  EPA  is  considering  doing  just  that  with  respect  to  the  permitting  of 
hazardous  waste  facilities.  Robinson,  U.S.  Environmental  Protection  Agency 
Institutes  Alternative  Dispute  Resolution  in  its  Enforcement  Program,  18  Dis. 
Res.  News  6  (ABA  Cmte.  on  Dis.  Res.  1986).  Memorandum  of  December  2, 
1986  to  Ass't  Administrators,  Regional  Administrators,  Enforcement  Policy 
Work  Group,  Draft  Guidance  on  the  Use  of  Alternative  Dispute  Resolution 
Techniques  in  Enforcement  Cases.  The  draft  recognizes  the  statutory 
limitations,  however,  and  limits  the  use  of  binding  arbitration  to  factual 
situations.  Id.  at  4. 

128.  Thomas  v.  Union  Carbide  Agr.  Products  Co.,  105  U.S.  3325  (1985);  Sch weiker 
v,  McClure,  456  U.S.  188  (1982). 


129.  OLC  Memorandum,  supra  note  126,  citing  Davis,  Administrative  Law  Treatise 
3.12  (2d  Ed.  1978). 
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government  can  make,  the  more  likely  It  is  that  an  agency  must  be  in  a  position 
to  review  the  matter  before  it  can  be  final. 


As  in  the  discussion  of  the  need  for  executive  branch  decisions,  the  extent 
to  which  this  is  a  problem  would  seem  to  be  directly  correlated  with  the  extent 
to  which  the  arbitrator  is  called  upon  to  make  policy  decisions,  and  that  is 
precisely  the  area  in  which  the  utility  of  arbitration  is  questionable.  For 
virtually  all  areas  in  which  arbitration  may  be  attractive,  therefore,  it  does  not 
raise  constitutional  difficulties. 


Due  Process 

The  manner  in  which  reimbursements  under  Medicare  are  determined  has 
been  criticized  as  denying  participants  due  process.  Part  A  of  the  program 
provides  insurance  coverage  for  the  cost  of  institutional  health  services,  while 
Part  B  is  a  voluntary  supplementary  insurance  program  covering  a  percentage  of 
costs  for  other  medical  procedures.  Both  parts  are  administered  by  private 
insurance  carriers.  Under  the  programs,  claims  for  payment  or  reimbursement  are 
submitted  to  the  carrier.  If  the  request  is  denied,  the  beneficiary  may  request  a 
reconsideration.  HHS'  Health  Care  Financing  Administration  decides  the  matter 
for  Part  A  and  a  different  employee  of  the  carrier  makes  the  decision  as  to  Part 
B.  Under  Part  A,  only  controversies  involving  more  than  $100  may  be  appealed  to 
the  Secretary  and  judicial  review  is  available  only  if  the  amount  in  dispute  is 
11*000  or  more.  Under  Part  B,  the  decision  is  final  and  non- revie wable .  Thus, 
under  Part  B,  a  private  "arbitrator"  is  assigned  to  decide  the  matter,  and  the 
decision  is  not  subject  to  judicial  review. 

The  use  of  a  private  individual  to  make  decisions  that  are,  to  some  degree 
or  another,  administrative  decisions  is  certainly  anomalous.  The  question  would 
logically  arise  whether  the  types  of  decisions  that  are  referred  to  the  private 
arbitrators  are  such  that  they  should  be  decided  by  government  officials.  The  use 
of  the  private  carriers  to  make  the  decisions  in  Medicare  Part  B  was  challenged 
as  a  denial  of  due  process.  The  District  Court  agreed  "insofar  as  the  final, 
unappealable  decision  regarding  claims  disputes  Is  made  by  carrier  appointees 
...."*30  in  applying  the  test  of  Mathews  v.  Eldridge,131  the  court  concluded  that 
administrative  law  judges  must  hear  the  appeals.  The  Supreme  Court 
reversed. 132  it  held  that  the  deciding  employees  did  not  have  a  conflict  of 
interest  since  their  salaries  and  any  resulting  claims  are  paid  by  the  Government, 
not  their  employers.  Moreover,  the  nature  of  the  decision  is  determined  by 
statute  and  regulation.  Thus,  the  court  found  there  is  no  reason  to  believe  those 
making  the  decisions  are  not  qualified  to  perform  their  tasks  and  hence  that  their 


130.  Schweiker  v.  McClure,  503  F.  Supp  409,  418  (N.D.  Cal.  1980). 

131.  424  U.  S.  319  (1976).  In  determining  the  nature  of  a  hearing  that  is  minimal¬ 
ly  required  by  due  process,  the  court  is  to  balance  the  private  interest 
affected  by  the  official  action;  the  risk  of  erroneous  deprivation  of  such  an 
interest  through  the  procedures  used;  and  the  probable  value  of  additional 
procedural  safeguards;  against  the  government's  interest,  Including  the 
function  and  expense  of  additional  or  substitute  procedural  safeguards. 


132.  Schweiker  v.  McClure,  456  U.S.  188  (1982). 
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margin  of  error  is  any  greater  than  that  for  administrative  law  judges.  133  Thus, 
the  court  has  approved  private  schemes  at  least  to  the  extent  they  operate  under 
procedures  specified  by  the  agency. 

The  need  for  minimum  procedural  safeguards  was  stressed  in  a  subsequent 
case134  involving  the  question  as  to  whether  an  oral  hearing  must  be  held  for 
claims  for  less  than  $100  or  whether  a  paper  hearing  would  be  sufficient.  The 
court  laid  down  guidelines  that  must  be  followed  if  the  oral  argument  was  to  be 
avoided,  especially  the  adequacy  of  notice,  access  to  the  evidence  on  which  the 
decision  was  made,  and  the  ability  to  speak  with  someone  who  knows  and 
understands  the  basis  for  the  decision. 

A  second  answer  to  the  seeming  conflict  between  using  private  arbitrators 
for  public  decisions  is  that  the  decisions  are  not  entirely  public:  While  the 
decisions  may  implement  an  administrative  program  and  bear  an  intimate  connec¬ 
tion  to  it,  the  decisions  are  not  those  of  the  agency  and  are  basically  for  the 
resolution  of  a  controversy  between  private  individuals  and  organizations.  135 


Unconstitutional  Taking 

FIFRA  was  also  challenged  that  the  arbitration  program  constituted  an 
unconstitutional  taking  of  private  property  in  violation  of  the  Fifth  Amendment. 
The  Court  rejected  the  challenge  in  Ruckelshaus  v.  Monsanto.138  Monsanto 
alleged  that  EPA's  use  of  its  data  for  the  benefit  of  another  applicant's  pesticide 
registration  effected  a  taking  of  Monsanto's  property  without  just  compensa¬ 
tion.  137  The  district  court  sustained  the  challenge.138  The  Supreme  Court 
reversed,  finding  that  while  Monsanto  and  other  data  submitters  may  have  a 
property  interest  in  data  submitted  to  EPA,  these  companies  cannot  allege  that  a 
taking  occurs  when  EPA  uses  this  data  in  a  manner  which  was  authorized  at  the 
time  the  data  was  submitted.133  The  Court  noted,  however,  that  under  the 
statutory  scheme  in  effect  between  1972  and  1978  data  submitters  could  have  a 
legitimate  claim  that  documents  submitted  under  the  designation  "trade  secrets" 
between  1972  and  1978  were  improperly  taken  when  used  for  the  benefit  of  other 
pesticide  registration  applicants. 140  Such  an  allegation  would  depend  upon  the 
actual  amount  of  compensation  received  in  arbitration.  The  Court  found  that 


133.  456  U.S.  at  200. 

134.  Gray  Panthers  v.  Schweiker,  716  F.2d  23  (D.C.  Cir.  1983). 

135.  This  is  not  the  case  in  some  of  the  Superfund  cases  in  which  a  claimant 
disputes  the  Administrator's  denial  of  liability  or  the  amount  claimed  from 
the  fund. 

136.  104  S.Ct.  2862  (1984). 

137.  104  S.  Ct.  at  2871. 

138.  Monsanto  Co.  v.  Acting  Administrator,  United  States  Environmental  Protec¬ 

tion  Agency,  564  F.  Supp.  552  (ED  Mo.  1983). 

139.  104  S.  Ct.  at  2872-2877. 

140.  104  S.  Ct.  at  2877-2879. 
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Monsanto  had  not  yet  had  any  issue  of  compensation  submitted  to  arbitration  and 
thus  no  issue  of  taking  had  yet  arisen. 141 

The  Court  held,  however,  that  any  data  submitter  seeking  to  contest  an 
arbitrator's  compensation  award  retains  the  right  to  challenge  the  amount  of 
compensation  in  the  United  States  Court  of  Claims.142  The  Court  ruled  that  the 
Tucker  Act  offers  a  potential  remedy  to  any  data  submitter  whose  data  is  used  or 
taken  by  EPA  for  the  benefit  of  another  applicant.  Thus,  any  data  submitter  who 
is  dissatisfied  with  an  arbitration  decision  may  sue  the  United  States  in  the  Court 
of  Claims  under  the  taking  clause  on  the  ground  that  it  did  not  receive  Just 
compensation  for  the  use  of  its  data. 


Standardless  Delegation 

FIFRA  has  also  been  assailed  as  an  unconstitutional  delegation  of  legislative 
power  because  the  statute  is  alleged  to  offer  so  little  guidance  as  to  the  stan¬ 
dards  an  arbitrator  should  apply  in  administering  the  data  compensation  program. 

The  Supreme  Court  did  not  address  this  issue  in  Monsanto143  because 
Monsanto's  claim  concerning  the  constitutionality  of  the  arbitration  scheme  was 
not  ripe  for  review  since  it  had  not  been  subject  to  any  arbitration.  In  contrast, 
the  district  court144  had  found  the  arbitration  provision  arbitrary  and  vague. 
Similarly,  the  district  judge  in  Union  Carbide  Agricultural  Products  v.  Ruckel- 


141.  104  S.  Ct.  at  2878. 

142.  104  S.  Ct  at  2880-2882.  The  Tucker  Act,  28  U.S.C.  §  1491  provides  that 
any  individual  who  believes  that  the  United  States  has  taken  his  property 
may  bring  this  claim  for  compensation  before  the  United  States  Claims 
Court.  The  Tucker  Act  3tates: 

The  United  States  Claims  Court  shall  have  jurisdiction  to 
render  judgment  upon  any  claim  against  the  United  States 
founded  either  upon  the  Constitution,  or  any  Act  of  Con¬ 
gress,  or  any  regulation  of  an  executive  department,  or  upon 
any  express  or  implied  contract  with  the  United  States  or  for 
liquidated  or  unliquidated  damages  in  cases  not  sounding  in 
tort. 

The  Court  held  that  in  the  absence  of  specific  legislation  addressing  their 
interaction,  the  Tucker  Act  remedy  and  FIFRA’s  data  compensation  scheme 
must  coexist.  Thus,  the  Court  interpreted  FIFRA  as  "implementing  an 
exhaustion  requirement  as  a  precondition  to  a  Tucker  Act  claim.  That  is, 
FIFRA  does  not  withdraw  the  possibility  of  a  Tucker  Act  remedy,  but  merely 
requires  that  a  claimant  first  seek  satisfaction  through  the  statutory 
procedure.”  104  S.  Ct.  at  2881. 

143.  104  S.  Ct.  2862  (1984). 

144.  Monsanto  v.  Acting  Administrator,  United  States  Environmental  Protection 

Agency,  564  F.  Supp.  552  (ED  Mo •  198 3) • 
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shaus14®  remarked  that  FIFRA  represents  a  standardless  delegation  of  power  to 
arbitrators. 

The  court  in  Sathon,  Inc,  v.  American  Arbitration  Association140  refused  to 
issue  a  declaratory  judgment  as  to  the  standard  an  arbitrator  must  apply  in 
determining  the  amount  of  compensation  due.  Sathon  sought  a  declaratory 
judgment  to  determine  whether  it  must  pay  to  an  original  data  submitter  a  share 
of  the  cost  of  producing  the  data  used  or  whether  it  must  pay  a  share  of  the 
value  of  its  use.  The  court  sustained  the  vague  criteria  of  "compensation," 
saying: 


It  is  up  to  Congress  to  say  what  standards  are  to  be  applied 
or  to  delegate  this  authority.  There  is  nothing  in  the 
statute  (or  the  regulations  promulgated  thereunder)  relating 
to  the  standard  to  be  applied  in  such  proceedings  or  provid¬ 
ing  for  judicial  intervention  in  such  matters.147 

Another  court  concurred  that  arbitrators  under  this  scheme  are  not  required 
to  apply  an  particular  allocation  formula,  and  that  the  absence  of  a  specific 
standard  was  not  unconstitutionally  impermissive  as  a  denial  of  due  process  or 
excessively  broad  delegation  of  authority.14® 


Conclusion:  Properly  Executed  Arbitration  Programs  are  Constitutional 

The  courts  which  have  interpreted  the  Multiemployer  Pension  Plan  Amend¬ 
ments  Act  of  1980's14®  (MPPAA)  arbitration  provisions  thus  far  have  been  called 
upon  to  determine  the  Act's  constitutionality  and  have  not  actually  reviewed  an 
arbitration  decision  under  the  Act.  MPPAA  has  been  upheld  against  assertions 
that  its  provisions  violate  standards  of  due  process;1®0  deny  employers  access  to 
an  impartial  tribunal;1®1  commit  a  taking  of  property  without  just  compensa- 


145.  571  F.  Supp.  117  (SD  NY  1983),  rev'd  sub  nom.,  Thomas  v.  Union  Carbide 
Agricultural  Products,  105  S.  Ct.  3325  (1985). 

146.  No.  83  Civ.  6019  (U.S.  District  Court  N.D.  Ill.,  March  30,  1984)  20  ERC  2241. 

147.  20  ERC  2245. 

148.  PPG  Industries,  Inc,  v.  Stauffer  Chemical  Co.,  637  F.  Supp.  8  (D.D.C.  1986). 

149.  P.L.  No.  96-364,  94  Stat.  1217,  codified  at  29  U.S.C.  Sec. 1381  et  seq. 

150.  See,  Pension  Benefit  Guaranty  Corp  v.  R. A.  Gray,  104  S.Ct.  2709(1984) 
(Court  held  constitutional  MPPAA's  retroactive  imposition  of  withdrawal 
liability.) 

151.  See  discussion  in  text,  Board  of  Trustees  of  the  Western  Conference  of 
Teamsters  Pension  Trust  Fund  v.  Thompson  Building  Materials,  Inc,  749  F.  2d 
1396  (9th  Clr.  1984);  Washington  Star  Company  v.  International  Typographical 
Union  Negotiated  Pension  Plan,  729  Fl  2d  1502  (D.C.  Cir.  1984);  Peick  v 
Pension  Benefit  Guaranty  Corp,  724  F.  2d  1247  (7th  Cir.  1983). 
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tion;152  violate  the  Seventh  Amendment's  provision  for  trial  by  jury;153  and 
constitute  a  violation  of  Article  III  of  the  Constitution  by  vesting  federal  judicial 
power  in  arbitrators  who  are  not  federal  Article  III  judges.154 

Administrative  arbitration  programs  have  been  attacked  on  a  broad  range  of 
constitutional  grounds.  Thus  far  all  the  challenges  have  been  rebuffed.  It  would 
therefore  appear  that  3uch  a  program  will  pass  constitutional  muster  and  can  de¬ 
cide  any  issue  an  agency  can  so  long  as  they  adhere  to  at  least  minimal  proce¬ 
dures,  avoid  major  policy  matters,  and  are  subjected  to  at  least  some  judicial 
review  —  even  the  narrow  standard  of  the  Arbitration  Act. 


152.  Board  of  Trustees  of  the  Western  Conference  of  Teamsters  Pension  Trust 

Fund  v.  Thompson  Building  Materials,  Inc.,  749  F\  2d  1396,  1406  ( 9th  Clr. 

1984)  (taking  clause  does  not  prohibit  Congress  from  readjusting  contractual 
relationships  of  private  parties);  accord,  Peick  v.  Pension  Benefit  Guaranty 
Corp.,  724  F.  2d  1247,  1274-1276  (7th  Cir.  1983). 

153.  Washington  Star  Company  v.  International  Typographical  Union  Negotiated 
Pension  Plan,  729  F.  2d  1502,  1511  (D.C.  Clr.  1984);  Peick  v.  Pension  Benefit 

Guaranty  Corp.,  724  F.  2d  1247,  1277  (7th  Cir.  1983JI 


154.  Board  of  Trustees  of  the  Western  Conference  of  Teamsters  Pension  Trust 
Fund  v.  Thompson  Building  Materials,  749  F\  2d  1396,  1404-1406  ( 9th  Cir. 

1984). 
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HYBRID  PROCESS 

As  should  be  clear  by  now,  several  of  the  administrative  arbitration  programs 
are  actually  hybrids  between  administrative  and  private  sector  processes.  155  Tiiey 
typically  are  used  to  resolve  issues  that  arise  because  of  an  administrative 
program  and  are  administered  at  least  In  part  by  an  agency,  but  they  are  not  part 
of  the  agency  itself.  That  is,  the  decision  reached  is  not  an  agency  order.  The 
agency,  however,  is  charged  with  defining  the  process  to  be  followed.  Sometimes, 
as  in  Superfund,  the  agency  is  a  party,  but  in  others,  such  as  PBGC  and  FIFRA, 
it  is  not.  It  seems  likely  that  prior  to  the  interest  in  alternative  means  of 
dispute  resolution  the  issues  submitted  to  arbitration  would  have  been  resolved  by 
the  agency  itself  in  some  sort  of  trial  type  hearing.  For  example,  prior  to 
FIFRA's  amendment,  EPA  made  the  determination  as  to  how  much  compensation  is 
due;  now  the  arbitrator  does.155  Since  the  programs  are  so  intimately  connected 
to  the  agency  and  implement  part  of  an  agency  program,  they  have  some  of  the 
attributes157  of  agency  action.  Moreover,  in  some  of  the  programs,  the  arbitra¬ 
tion  is  the  only  forum  available  for  resolving  the  matter.  It  is  therefore  unlike 
voluntary  arbitration  and  more  like  an  administrative  or  judicial  hearing  in  which 
the  process  is  imposed  on  the  parties.  Thus,  administrative  arbitration  might 
sometimes  be  thought  of  in  conceptual  terms  as  similar  to  an  administrative 
hearing. 


155.  FIFRA,  PBGC,  Superfund. 

156.  See  discussion  infra  at  note  404. 

157.  E.g.  judicial  review  for  some,  but  not  all  of  them. 
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But,  these  programs  also  have  some  of  the  attributes  of  private  sector 
arbitration,  such  as  a  reduced  record,  a  private  arbitrator,  the  parties'  having  a 
role  in  choosing  the  person  who  will  decide,  and  decisions  required  by  rule  to  be 
reached  far  more  quickly  than  is  customary  for  administrative  litigation. 

The  administrative  arbitration  programs  are,  therefore,  to  a  very  real  extent 
a  hybrid,  having  both  public  and  private  characteristics.  Sometimes  the  two 
collide.  The  difficulty  is  made  more  confusing  by  no  two  being  alike. 


The  Arbitrators. 

Arbitrators  are  basically  selected  in  one  of  three  ways  in  administrative 
arbitration  programs,  although  a  fourth  way  is  clearly  possible.  The  first  is  the 
private  analog  in  which  the  parties  participate  in  selecting  the  arbitrator.  They 
may  agree  directly  on  an  individual  to  serve  as  the  arbitrator.  Barring  that,  and 
the  procedure  contemplated  in  several  of  the  programs,  the  parties  are  tendered 
a  list  of  potential  arbitrators.  Each  party  may  then  either  strike  a  designated 
number  of  individuals  from  the  list  or  rank  those  on  the  list  according  to 
preference.  The  arbitrator  is  then  chosen  from  those  remaining  on  the  list  or 
from  those  with  the  highest  overall  ranking.  158 

The  PBGC  is  a  fairly  typical  example  as  to  how  arbitrators  are  selected. 
Under  the  PBGC  final  rules,  the  parties  shall  select  an  arbitrator  within  45  days 
of  initiation  of  arbitration  or  at  a  mutually  agreed  time.  Several  comments  to  the 
proposed  rule  on  this  issue  suggested  allowing  the  parties  to  select  the  arbitrator 
before  initiation  of  arbitration.  PBGC  rejected  the  suggestion  because  it  believes 
that  post-initiation  selection  will  reduce  the  risk  of  jeopardizing  the  arbitrator's 
neutrality.159 

In  its  proposed  rules,  the  PBGC  invited  comments  on  the  usefulness  of  a 
PBGC-maintained  roster  of  qualified  arbitrators.  The  PBGC  agreed  with  the 
majority  of  comments  that  such  a  roster  would  duplicate  those  already  maintained 
by  private  organizations.  PBGC  will  not,  therefore,  implement  the  proposal.1®9 
The  American  Arbitration  Association  (AAA)  maintains  a  roster  of  qualified  arbi¬ 
trators  from  which  it  makes  selections  after  parties  in  dispute  have  had  an 
opportunity  to  rank  the  acceptability  of  the  candidates.1®1  The  PBGC  noted  in 
the  preamble  of  the  final  rules,  however,  that  plan  sponsors  may  still  maintain 
their  own  rosters  without  violating  preselection  restrictions.162 

The  PBGC  rules  do  not  state  specific  qualifications  for  the  arbitrator 
because,  after  considering  comments  on  the  issue,  the  PBGC  determined  that  the 
arbitrator  would  assuredly  be  qualified  because  the  parties  are  required  to  select 


158.  Superfund;  see  discussion  at  note  567.  FIFRA;  see  discussion  at  note  416. 

159.  50  Fed.  Reg.  34686. 

160.  50  Fed.  Reg.  34679. 

161.  AAA  rules  -  Section  12. 

162.  50  Fed.  Reg.  34680. 
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him  by  mutual  agreement. 188 

Upon  accepting  an  appointment,  each  arbitrator  must  disclose  to  the  parties 
any  "circumstances  likely  to  affect  his  impartiality. "I®4  If  any  party  determines 
that  the  arbitrator  should  be  disqualified  on  the  ground  that  he  is  not  impartial, 

Ihe  must  request,  within  10  days,  that  arbitrator  withdraw.  If  the  arbitrator 
agrees  that  he  is  no  longer  impartial,  he  must  withdraw  from  the  proceeding  and 
notify  the  parties  of  his  reasons. 1®®  One  comment  to  the  PBGC  proposed  rule 
on  this  issue  argued  that  disqualification  would  be  too  easy  under  the  rule,  while 
another  argued  that  the  rule  should  provide  the  parties  with  a  mechanism  to 
compel  the  arbitrator  to  withdraw.  The  PBGC  concluded  that  its  final  rule  has 
struck  a  reasonable  balance.1®® 

If  a  selected  arbitrator  declines  appointment  or,  after  accepting,  withdraws, 
dies,  resigns,  or  is  for  some  reason  unable  to  perform  his  duties,  the  parties  shall 
select  another  arbitrator  within  20  days  of  receiving  notice  of  the  vacancy.1®7 
PBGC  initially  proposed  allowing  45  days  for  selecting  a  new  arbitrator  but 
reduced  the  limit  because  the  parties  will  have  had  already  identified  suitable 
candidates  during  the  original  selection.1®8  The  parties  may  seek  designation 
and  appointment  of  an  arbitrator  in  a  U.S.  District  Court  if  they  are  unable  to  do 
so  within  the  time  limit  of  the  rules.1®8 

The  second  way  is  for  the  arbitrator  to  be  a  private  individual  who  is 
imposed  on  the  parties  without  their  participating  in  the  selection.  This  process 
is  used  in  any  of  the  case  studies,  and  it  is  followed  in  the  administration  of  the 
Medicare  program  administered  by  the  Department  of  Health  and  Human  Services. 

The  third  means  of  obtaining  an  arbitrator  is  for  the  agency  to  appoint  an 
agency  official  to  serve  that  function.  The  CFTC  and  the  MSPB  follow  this 
model.  This  is  unlike  the  typical  binding  commercial  arbitration,  but  quite  similar 
to  the  non- mandatory  court  annexed  programs.  The  dispute  in  both  instances  is 
submitted  to  the  arbitrator  only  with  the  parties'  concurrence.  Thus,  the  parties 
can  decide  whether  the  nature  of  the  dispute  and  their  respective  needs  are  such 
that  this  procedure  is  in  their  interest  to  pursue.  Hence,  although  some  of  the 
protections  normally  afforded  in  arbitration  is  lacking,  the  parties  are  in  a 
position  to  make  the  choice  of  whether  or  not  to  invoke  the  process.  Indeed,  the 
Medicare  decision  would  indicate  that  the  process  should  be  fully  acceptable  even 
if  imposed  on  the  parties,  so  long  as  minimally  acceptable  procedures  are  followed 
in  reaching  the  decision. 


163.  50  Fed.  Reg.  34679. 

164.  i  2641.3(b). 

165.  9  2641.3(c). 

166.  50  Fed.  Reg.  34681. 

167.  9  2641.3(d). 

168.  50  Fed.  Reg.  34681. 

169.  9  2641.3(e). 
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The  fourth  means  of  appointing  an  arbitrator  would  be  for  the  parties  to 
choose  from  among  a  list  of  agency  personnel.  The  Chicago  office  of  the  Merit 
System  Protection  Board  are  selected  in  this  way, 1^0  and  arbitrators  for  Super- 
fund  are  selected  from  an  agency  approved  list  of  private  individuals. 


Norma  and  Precedents. 

Some  administrative  arbitration  programs  are  directed  to  apply  existing  law 
and  precedent.  171  In  such  cases,  they  are  alternative  procedures  to  the  same  end 
as  a  more  formal  process.173 

Several  of  the  programs  are  explicitly  non-precedential,  in  that  an  arbitral 
decision  in  a  matter  cannot  serve  as  resolving  any  issue  for  any  purpose  other 
than  that  before  the  arbitrator.173  The  CFTC  believes  the  lack  of  precedential 
or  res  judicata  effect  is  a  positive  incentive  to  use  the  arbitration  process  since  a 
decision  will  not  have  a  potentially  damaging  collateral  effect.174  Several 
comments  on  the  PBGC's  proposed  rule  indicated,  however,  that  they  thought 
compiling  the  awards  would  provide  valuable  guidance  for  future  decisions. 


170.  Adams  and  Figueroa,  Expediting  Settlement  of  Employee  Grievances  in  the 
Federal  Sector,  (Report  to  ACUS  Evaluating  MSPB's  Appeals  Arbitration 
Procedure)  (1985)  at  31. 

171.  PBGC,  CFTC,  MSPB.  Whereas  the  arbitrator  in  the  PBGC  is  to  apply 
existing  law,  the  agency  has  noted  that  the  regulation  establishing  the 
program  does  not  tell  the  arbitrator  just  where  or  how  to  find  it.  50  Fed. 
Reg.  34,681. 

172.  For  example,  in  reviewing  the  difference  between  arbitration  under  a 
collective  bargaining  agreement  and  review  by  the  Merit  Systems  Protection 
Board,  the  court  said: 

While  undoubtedly  hoping  to  encourage  employee  selection  of 
the  grievance-arbitration  process,  Congress  did  not  wish  that 
choice  to  be  made  on  the  basis  of  a  predictable  difference  in 
substantive  outcome.  To  the  contrary,  it  envisioned  a  system 
that  would,  as  between  arbitration  and  MSPB  procedures, 

'promote  consistency  ...  and  ...  avoid  forum  shopping.'"  Thus, 

"the  arbitrator's  authority  can  be  no  less  than  the  MSPB's 
but  also  ...  it  can  be  no  greater."  Devine  v.  Pastore,  732 
F. 2d  213,  216  (D.C.  Clr.  1984). 

And  see,  Cornelius  v.  Nutt,  105  S.Ct.  2882  (1985). 

173.  CFTC.  For  example,  in  Superfund,  40  C.F.R.  305.51(c)  provides: 

No  award  or  decision  shall  be  admissable  as  evidence  of  any 
issue  of  fact  or  law  in  any  proceeding  brought  under  any 
other  provision  of  CERCLA  or  under  any  other  provision  of 
law.  Nor  shall  any  prearbitral  settlement  be  admissable  as 
evidence  in  any  such  proceeding. 


174.  Nelson,  CFTC's  New  Rules:  Some  Innovative  Approaches  to  Adjudlcatjon;  9 
Ad.  L.  News  1  (1984). 
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Unlike  the  others,  the  FIFRA  program  does  not  provide  any  guidance  to  the 
arbitrator  as  to  the  norm  to  apply.  Because  of  its  lack  of  standards,  it  has  been 
attacked  as  an  impermissive  grant  of  legislative  power  to  the  arbitrator,  and  at 
least  two  courts  have  agreed.175  Others,  however,  have  not.*76  The  matter  is 
likely  to  be  raised  again  until  a  definitive  resolution  is  made.177  Whether 
permissible  or  not,  such  standardless  arbitration  appears  inadvisable.  Arbitration 
is  generally  not  appropriate  for  developing  a  "common  law"  or  other  definitive 
norm  that  is  to  provide  guidance  for  future  conduct.178  Without  existing 
standards  and  without  such  a  common  law,  decisions  would  run  the  risk  of  being 
arbitrarily  ad  hoc  when  criteria  should  be  developed.  The  major  issue  —  whether 
compensation  should  be  based  on  cost  of  developing  the  data  or  its  value  once 
developed  --  is  not  likely  to  be  resolved  by  the  expertise  of  the  administrator, 
nor  supplied  by  reference  to  an  external  standard.  At  minimum,  such  a  program 
should  authorize  the  affiliated  agency  to  issue  rules  to  establish  the  major 
guidelines  that  will  be  applied. 


Record  and  Explanation. 

The  Administrative  Procedure  Act  and  many  of  the  cases  imposing  the 
requirement  for  "some  sort  of  hearing"178  rely  largely  on  paper  for  minimal 
quality  control:  They  require  a  decision  to  be  based  on  a  record  and  be  explained 
as  to  what  facts  the  decision  maker  believes  flow  from  that  record,  as  well  as  the 
conclusions  of  law.  This  process  permits  a  reviewing  court  or  other  body  to  look 
over  the  shoulder  of  the  decision  maker  to  ensure  an  acceptable  level  of  ac¬ 
curacy.  A  major  advantage  of  arbitration  is  its  speed  and  finality,  with  the 
quality  control  provided  by  other  means.  In  it,  paper  is  a  means  to  the  decision 
but  largely  ancillary  for  purposes  of  oversight.  The  nature  and  purpose  of  the 
"record"  is  therefore  different  in  arbitration  as  opposed  to  a  judicial  or  ad¬ 
ministrative  hearing. 


175.  Monsanto  v.  Acting  Administrator,  564  F.  Supp.  552  (E.D.  Mo.  1983),  rev’d  on 
other  grounds  sub  nom.  Ruckelshaus  v.  Monsanto  Co.,  104  U.S.  2862  (1984); 
Union  Carbide  Agricultural  Products  v.  Ruckleshaus,  571  F.  Supp  117 
( S.  D.  N.  Y.  1983),  rev'd  sub  nom,  Thomas  v.  Union  Carbide  Agricultural  Pro¬ 
ducts,  105  S.  Ct.  3325  (1985). 

176.  Sathon,  Inc,  v.  American  Arbitration  Association,  20  ERC  2241  (N.D.I11.  1984). 

177.  The  issue  was  pressed  in  the  Supreme  Court  in  Thomas  v.  Union  Carbide 
Agricultural  Products  Co.,  1055  S.  Ct.  3325  (1985)  but  the  Court  decided  it 

was  neither  adequately  briefed  nor  argued  to  this  Court  and  was 
not  fully  litigated  before  the  District  Court.  Without  expressing 
any  opinion  on  the  merits,  we  leave  the  issue  open  for  determina¬ 
tion  on  remand. 

105  S.  Ct.  at  3340. 

178.  Although  addressing  problems  with  settlements  and  not  arbitration,  the  need 
for  establishing  and  adhering  to  norms  is  raised  by  Edwards,  Fiss,  (1984), 
and  Schoenbrod,  all  supra,  note  66. 

179.  Friendly,  Some  Kind  of  Hearing,  123  U.  Pa.  L.  Rev.  1267,  1316  (1975). 
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Thus,  for  example,  In  most  of  the  administrative  arbitration  programs  that 
were  surveyed,  a  full  record  could  be  generated  at  the  request  of  a  party  but  are 
not  as  a  matter  of  course.  To  be  sure,  the  arbitral  decisions  turn  on  written 
materials  that  are  disgorged  through  some  sort  of  discovery  and  introduced  at  a 
hearing  but,  absent  a  request,  transcripts  of  the  hearing  are  typically  not  kept 
nor  are  the  decisions  explained  with  the  rigor  of  an  administrative  decision. 180 
The  decision  is  usually  a  review  of  the  factual  and  legal  basis  of  the  decision,  but 
the  rules  typically  indicate  it  is  to  be  more  abbreviated. 

If  administrative  decisions  are  to  be  fully  reviewed  in  another  forum, 181 
they  may  need  a  fuller  explanation  and  a  more  fully  developed  record  than  is 
customary  in  private  sector  arbitration.  That,  of  course,  comes  at  the  expense  of 
time  and  cost;  and,  indeed,  subsequent  review  also  comes  at  the  cost  of  finality. 


Privacy. 

One  of  the  reasons  parties  sometimes  choose  private  sector  arbitration  is 
that  the  record  and  the  decision  itself  can  be  kept  private  and  confidential.  To 
the  extent  the  arbitration  is  viewed  as  part  of  an  administrative  program,  the 
expectation  would  be  that  they  should  be  accessible  to  the  public,  or  conducted 
"in  the  sunshine."  In  those  programs  in  which  the  program  is  a  part  of  the 
agency  itself  and  results  in  an  agency  decision, l82  the  Freedom  of  Information 
Act  would  apply  and  hence  the  record  would  be  subject  to  full  public  access. 
The  others,  however,  do  not  result  in  an  agency  decision.  Thus,  if  the  agency  is 
not  a  party, I®2  FOIA  would  not  apply. I84  In  that  case,  the  proceeding  likely 


180.  This  point  was  emphasized  by  the  D.C.  Circuit  in  a  case  reviewing  the 
nature  of  judicial  review  of  an  arbitrator's  decision  concerning  disciplinary 
proceedings  against  a  government  employee: 

If  arbitration  becomes  simply  another  level  of  decision 
making,  subject  to  judicial  review  on  the  merits,  arbitrators 
may  begin  to  decide  cases  and  write  opinions  in  such  a  way 
as  to  insulate  their  awards  against  judicial  reversal  — 
producing  opinions  that  parrot  the  appropriate  statutory 
standards  in  conclusory  terms,  but  suffer  from  a  lack  of 
reasoned  analysis.  Such  a  3hift  from  the  arbitral  model,  in 
which  decision  makers  are  free  to  focus  solely  on  the  case 
before  them  rather  than  on  the  case  as  it  might  appear  to  an 
appellate  court,  to  the  administrative  model,  in  which 
decision  makers  are  often  concerned  primarily  with  building  a 
record  for  review,  would  substantially  undercut  the  ability  of 
arbitrators  successfully  to  resolve  disputes  arising  out  the 
employment  relationship.  Devine  v.  White,  697  F.2d  421,  436 
(D.C.  Cir.  1983). 

181.  See  infra  concerning  agency  and  judicial  review. 

182.  MSPB,  CFTC 

183.  PBGC,  FIFRA 


(continued...) 
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could  remain  confidential  absent  overriding  rules  or  statute.  If,  of  course,  the 
agency  is  a  party,  as  in  Superfund,  then  F01A  would  apply  to  its  records  and 
hence  likely  that  of  the  entire  proceeding. 


Review  by  the  Agency. 

To  the  extent  the  arbitration  results  in  an  agency  order,  the  traditional 
relationship  between  the  decision  made  by  the  hearing  officer  and  the  agency 

would  provide  for  either  appeal  to  the  agency  or  discretionary  review  by  the 

agency  on  its  motion.  One  of  the  attributes  of  voluntary  arbitration,  however,  is 
its  finality.  Thus,  again,  the  two  concepts  collide  in  concept. 

The  Merit  Systems  Protection  Board,  for  example,  initially  provided  for 
agency  review  only  to  address  harmful  procedural  irregularity  or  a  clear  error  of 
law.  While  more  review  than  under  commercial  arbitration,  it  was  more  limited 

than  usual.  In  response  to  views  of  the  parties  that  typically  appear  before  it, 

the  Board  changed  its  Appeals  Arbitration  Procedure  into  the  Voluntary  Expedited 
Appeals  Procedure  in  part  to  provide  full  appeal  to  the  agency. 

The  CFTC's  arbitration  program  provides  that  the  agency  may  review  a 
decision  on  its  own  motion  to  determine  that  it  is  not  the  result  of  any  fraud, 
partiality,  or  other  misconduct.  In  this  case,  the  agency  is  providing  the  same 
narrow  review  typically  accorded  voluntary  arbitration. 

To  the  extent  the  arbitral  award  becomes  an  agency  order,  it  would  seem 
appropriate  for  the  agency  to  have  some  power  to  review  to  ensure  it  meets 
minimal  levels  of  acceptability.  To  ensure  the  benefits  of  expedition  and  finality, 
however,  that  review  should  be  quite  narrow,  probably  akin  to  the  standard  of 
judicial  review  under  the  arbitration  act.  Thus,  an  agency  should  review  only  for 
gross  deviation  from  policy  or  procedure,  which  is  the  administrative  analog  of 
the  award's  being  outside  the  scope  of  the  arbitrator's  authority. 

The  hybrid  programs,  185  however,  have  no  review  by  the  agency.  That  is 
likely  stems  from  a  view  that  the  very  reason  for  the  arbitration  Is  that  the 
matter  is  largely  a  private  sector  dispute  that  does  not  require  agency  action.  1*® 


184.  Even  if  a  private  arbitrator  is  retained  by  an  agency,  it  would  not  appear 
that  the  arbitrator’s  records  that  are  developed  in  a  hearing  are  agency 
records  for  purposes  of  FOIA.  They  would  seem  analogous  to  records 
developed  by  a  government  contractor  to  which  the  government  has  access, 
in  which  case  the  Supreme  Court  held  that  they  are  not  agency  records. 
Forsham  v.  Harris,  445  U.S.  169  (1980).  Moreover,  If  the  record  remain  in 
the  possession  of  the  arbitrator,  the  agency  is  not  obligated  to  retrieve 
them.  Kissinger  v.  Reporters  Committee  for  Freedom  of  the  Press,  445  U.S. 
136  (19801! 

185.  PBGC,  FIFRA,  Superfund. 

.  Superfund  does  not  fit  this  model.  Its  arbitration  program  applies  standards 
developed  by  the  agency  and  determines  the  agency's  liability.  Thus,  it  is 
clearly  not  a  "private"  dispute.  The  fact  that  the  decision  is  not  made  by 

(continued...) 
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Hence  there  is  no  reason  for  the  agency  to  be  involved  in  reviewing  let  alone 
deciding- 


judicial  Review 

There  are  essentially  three  forms  of  judicial  review  of  administrative 
arbitration  decisions:  none;  limited,  akin  to  traditional  arbitration;  and  some 
variant  of  the  APA's  arbitrary  and  capricious  standard. 

No  Review:  Waiver.  If  parties  decide  to  use  an  arbitration  program  to 
resolve  an  existing  dispute,  one  component  of  that  election  could  be  a  waiver  of 
any  right  to  seek  the  judicial  review  normally  accorded  administrative  action. 
That  is,  by  opting  into  arbitration,  the  parties  would  opt  into  its  full  ramifica¬ 
tions,  including  its  finality.  The  CFTC  programs  follow  this  approach.  The 
Supreme  Court  recently  sustained  such  waivers  of  judicial  review  on  the  ground 
that  the  right  to  have  the  dispute  heard  by  an  Article  III  court  is  a  personal  one, 
and  hence  it  may  be  waived.  18? 

The  extent  to  which  such  waivers  are  enforceable  when  the  election  is  made 
bufore  the  dispute  arises  is  open  to  question,  at  least  in  some  instances.  The 
Supreme  Court  has  held  that  a  predispute  agreement  to  arbitrate  any  claim  that 
would  arise  between  a  securities  broker  and  its  customer  is  not  enforceable  since 
it  could  derogate  rights  provided  by  the  Federal  securities  laws.188  Although  the 
case  has  been  questioned  and  limited,188  it  continues  to  stand  for  some  limitation 
on  the  ability  of  a  person  to  sign  away  his  or  her  rights  to  an  administrative  or 
judicial  proceeding.  Moreover,  the  Court  has  followed  this  line  of  reasoning  in 
other  cases.  It  recently  held  that  even  though  some  aspects  of  a  matter  may  be 
arbitrated,  an  arbitral  award  could  not  preclude  a  judicial  role  in  protecting  the 
federal  statutory  and  constitutional  rights  that  Section  1983  is  designed  to 


186. (...continued) 

an  agency  official  may  indicate  a  distrust  for  the  ability  of  separation  of 
functions  doctrines  to  result  in  impartiality  while  still  wanting  to  maintain 
enough  control  over  the  process  that  it  will  result  in  expeditious,  acceptably 
decisions;  the  alternative  would  be  to  rely  on  the  courts,  and  the  agency 
could  not  set  the  agenda  there. 

187.  Schor  v.  Commodity  Futures  Trading  Commission,  106  S.  Ct.  3245  (1986). 

188.  Wllko  v.  Swann,  346  U.S.  427  (1953). 

189.  See,  Dean  Witter  Reynolds  Inc,  v.  Byrd,  105  S.  Ct.  1238  (1985).  The  lower 
courts  split  as  to  Byrd's  effect,  with  some  holding  that  preenforcement 
agreements  to  arbitrate  securities  disputes  were  enforceable,  Halliburton  A 
Assoc.,  Inc,  v.  Henderson.  Few  A  Co.,  774  F.2d  441  (11th  Cir.  1985),  while 
others  disagreed  and  continued  to  apply  Wllko's  traditional  limitation, 
Conover  v.  Dean  Witter  Reynolds,  Inc.,  794  F.2d  520  (9th  Cir.  1986). 

The  Supreme  Court  has  granted  certiorari  to  resolve  the  matter.  McMahon 
v.  Shearson/American  Express,  788  F.2d  94  (2d  Cir.)  cert,  granted,  107  S.  Ct. 
60  (1986).  The  resolution  of  this  case  should  have  a  significant  effect  on  the 
extent  to  which  predispute  agreements  to  arbitrate  matters  involving  of 
public  policy  are  enforceable. 
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safeguard. Thus,  neither  full  faith  and  credit  nor  a  common  law  rule  of 
preclusion  of  review  would  permit  a  court  to  accord  res  judicata  effect  to  an 
unappealed  arbitration  award. 

The  combined  teaching  of  these  cases  is  that  if  a  dispute  involves  important 
public  rights,  the  court  may  invalidate  an  agreement  to  subject  them  to  binding 
arbitration  and  hence  a  party  could  still  have  the  matter  heard  in  a  traditional 
manner. 131  in  other  instances,  however,  the  agreement  is  enforced,  and  the 
matter  is  referred  to  arbitration,  with  its  limited  review.  132  While  technically  not 
"waiver"  cases  in  that  such  an  agreement  would  preclude  judicial  review  altogether 
and  arbitration  has  3ome  judicial  review,  the  cases  do  mark  an  outer  boundary  of 
the  ability  of  parties  to  sign  away  their  rights  before  a  dispute  arises. 

Limited.  Judicial  review  of  traditional  arbitration  awards  is  very  narrow. 
The  United  States  Arbitration  Actl33  directs  courts  to  enforce  the  awards  except 
(a)  where  it  was  procured  by  corruption,  fraud,  or  undue  means;  (b)  where  there 
was  evident  partiality  or  corruption  in  the  arbitrators;  (c)  where  the  arbitrators 
were  guilty  of  misconduct  in  the  conduct  of  the  hearing  to  the  extent  the  rights 
of  any  party  were  prejudiced;  or  (d)  where  the  arbitrators  exceeded  their  powers 
assigned  under  the  agreement.  134 

The  standard  applied  in  FIFRA  tracks  this  approach.  It  provides  for  judicial 
review  only  In  the  case  of  "fraud,  misrepresentation,  or  other  misconduct  by  one 
of  the  parties  to  the  arbitration  or  the  arbitrator. ..."135  The  Court  has  ack¬ 
nowledged  that  limited  judicial  review  is  permissible!36  and  has  upheld  it  against 


190.  MacDonald  v.  City  of  We3t  Branch,  104  S.  Ct.  799  (1984).  See  also,  Alexan¬ 
der  v.  Gardner- Denver,  415  U.  S.  36  (1974). 

191.  Other  aspects  of  an  arbitration  agreement  may  be  enforced,  however.  Thus, 
when  a  securities  agreement  provided  that  "Any  controversy  between  you  and 
the  undersigned  arising  out  of  or  relating  to  this  contract  or  breach  thereof 
shall  be  settled  by  arbitration"  the  portion  arising  under  the  Federal  law  was 
heard  by  a  court  since  the  dealer  assumed  it  would  not  be  referred  to 
arbitration,  but  that  arising  under  state  law  was  ordered  arbitrated.  Dean 
Witter  Reynolds  Inc,  v.  Byrd,  105  S.  Ct.  1238  (1985). 

192.  Mitsubishi  Motors  Corp.  v.  Soler  Chrysler- Plymouth,  105  S.Ct.  3346  (1985). 

193.  9  U.S.C.  §  10. 

194.  As  "a  matter  of  federal  law,  any  doubts  concerning  the  scope  of  arbitrable 
Issues  should  be  resolved  In  favor  of  arbitration."  Moses  M.  Cone  Memorial 
Hospital  v.  Mercury  Construction  Corp.,  460  U.  S.  1  (1983). 

195.  7  U.S.C.  Sec.  136 a( c)(l)( D)(ii) . 

196.  Many  matters  that  involve  the  application  of  legal  standards  to  facts  and 
affect  private  interests  are  routinely  decided  by  agency  action  with  limited 
or  no  review  by  Article  III  courts.  See,  e.g.,  5  U.S.C.  §§  701(a)(1),  701(a)(2); 
Heckler  v.  Chaney,  105  S.  Ct.  1649  (1985);  United  States  v.  Erika,  Inc.,  456 
U.S.  201,  206,  (1982)  (no  review  of  Medicare  reimbursements);  Monaghan, 
Marbury  and  the  Administrative  State,  83  Colum.  L.  Rev.  1,  18  (1983) 
(administrative  agencies  can  conclusively  adjudicate  claims  created  by  the 

(continued...) 
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a  challenge  that  it  constitutes  a  wrongful  delegation  of  judicial  power  to  the 
arbitrator.1  The  Supreme  Court  left  open  the  possibility,  however,  that  a 
dissatisfied  data  provider  could  sue  in  the  Court  of  Claims  for  a  "taking"  under 
the  Tucker  Act.198  Thus,  the  Court  seems  to  Indicate  that  it  does  not  regard  the 
arbitral  award  as  a  judicial  finding,  since  presumably  there  would  be  no  "taking" 
if  the  amount  were  judicially  determined.1"  This  may  result  in  the  anomalous 
result  that  a  dissatisfied  data  submitter  could  obtain  judicial  review  of  the  arbi¬ 
tral  award  by  suing  in  the  Court  of  Claims,  whereas  the  data  user  may  have 
difficulty  securing  a  similar  review. 

Arbitrary  or  Capricious.  The  MSPB  and  Superfund  programs  both  provide  for 
"arbitrary  and  capricious  scope  of  judicial  review. 200  For  example,  the  Super- 
fund  rules  provide: 


196.  (...continued) 

administrative  state,  by  and  against  private  persons);  Redish,  Legislative 
Courts,  Administrative  Agencies,  and  the  Northern  Pipeline  Decision,  1983 

Duke  L.  J.  197  (same). 

Thomas  v.  Union  Carbide  Agricultural  Products,  Inc.,  105  S.  Ct.  3325,  3334 
(1985). 

197.  Thomas  v.  Union  Carbide  Agricultural  Products,  Inc.,  105  S.  Ct.  3325  (1985). 

198.  Ruckelshaus  v.  Monsanto,  104  S.  Ct.  2826  (1984). 

199.  The  Court  has  made  quite  clear  that  arbitration  is  not  a  judicial  proceeding 
subject  to  full  faith  and  credit.  Dean  Witter  Reynolds  Inc,  v.  Byrd,  105  S. 
Ct.  1238  (1985). 

200.  Under  the  Randolph- Sheppard  Vending  Stand  Act,  20  U.  S.C.  Sec.  107,  blind 
persons  who  are  licensed  as  vendors  by  state  agencies  may  receive  prefer¬ 
ence  in  obtaining  vending  stands  on  federal  property.  An  individual  who  is 
dissatisfied  with  the  state  agency's  actions  may  obtain  a  hearing  on  the 
state  level.  If  he  or  she  remains  dissatisfied,  he  or  she  may  request  the 
Secretary  of  Education  to  establish  an  arbitration  panel  to  hear  the  dispute. 
A  state  agency  may  also  request  arbitration  whenever  it  believes  a  federal 
agency  or  department  Is  not  complying  with  the  Act. 

The  arbitration  is  the  exclusive  remedy  for  an  alleged  grievance,  not¬ 
withstanding  Congress's  saying  it  "may"  be  used.  Hence  someone  who 
believes  he  or  she  has  been  denied  such  a  preference  must  submit  the 
complaint  to  arbitration  before  pursuing  the  matter  In  court.  That  is,  it  has 
been  held  that  the  arbitration  is  an  administrative  remedy  that  must  be 
exhausted  before  a  court  will  entertain  the  complaint.  Randolph- Sheppard 
Vendors  of  America  v.  Weinberger,  795  F.2d  90  (D.C.  Clr.  1986). 

While  the  awards  are  "final  and  binding  on  the  parties,"  20  U.S.C.  Sec. 
107d-l,  they  are  "subject  to  appeal  and  review  as  a  final  agency  action" 
under  ’the  APA,  20  U.S.C.  Sec.  107d-2.  Thus,  the  arbitrary  or  capricious 
standard  applies  to  these  arbitrations.  The  court  in  Georgia  Department  of 
Human  Resources  v.  Bell,  528  F.  Supp  17  (N.D.  Ga.  1981)  reviewed  an  award 
under  5  U.S.C.  Sec.  706  as  final  agency  action,  as  if  it  had  been  made  by 
the  agency  itself. 
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The  award  or  decision  of  [an  arbitrator]  shall  be  binding  and 
conclusive,  and  shall  not  be  overturned  except  for  arbitrary 
or  capricious  abuse  of  the  [arbitrator’s]  discretion. 201 

The  scope  of  review  under  PBGC  is  more  complicated.  One  part  of  the 
statute  Indicates  that  the  arbitrator's  findings  of  fact  are  to  be  presumed  correct 
subject  to  rebuttal  only  by  a  clear  preponderance  of  the  evidence. 202  This  would 
appear  to  provide  for  de  novo  judicial  determination  of  issues  of  law  and  a  review 
of  facts  under  a  "clear  preponderance  of  the  evidence"  standard.  The  matter  is 
confused,  however,  by  another  section  of  the  Act  which  directs  that,  to  the 
extent  consistent  with  the  Multiemployer  Pension  Plan  Amendments  Act  of  1980, 
the  awards  are  to  be  enforced  under  the  limited  provisions  of  the  United  States 
Arbitration  Act.  At  least  one  court  has  held  that  only  the  limited  scope  of 
review  provided  commercial  arbitration  is  available .203  Most  courts,  however, 
have  Interpreted  the  Act  as  providing  for  the  broader  review. 

One  case  draws  an  Important  analogy  between  the  arbitration  and  admini¬ 
strative  agencies.204  It  argues  that  "judicial  deference  to  the  arbitration  process 
[under  the  Act]  is  mandated  by  the  same  policies  that  underlie  the  principles  of 
Judicial  deference  to  administrative  agencies.  "205  Thus,  the  decisions  are 
reviewable,  like  those  of  an  agency,  to  determine  whether  the  applicable  law  was 
correctly  applied  and  whether  the  findings  comport  with  the  evidence.  Like  an 
agency,  the  arbitrator  will  be  someone  skilled  in  pension  and  labor  matters  and 
thus  likely  to  fashion  a  resolution  superior  to  a  court  in  matters  within  that 
expertise. 

An  MSPB  case  wrestled  with  the  relationship  between  an  arbitration  award 
and  the  court  In  words  reminiscent  of  the  origins  of  the  "hard  look"  doctrine^0* 

For  judicial  deference  to  arbitral  decisions  to  have  meaning¬ 
ful  application,  the  reviewing  court  must  be  confident  that 
the  arbitrator  has  undertaken  a  thorough  review  of  each 
aspect  of  the  ...  action. 207 

Thus,  the  standard  that  has  evolved  In  several  of  the  administrative  arbitra¬ 
tion  programs  is  for  a  court  to  review  an  award  as  if  it  were  a  decision  of  an 
agency.  This  standard  may  be  appropriate  in  those  cases  where  the  arbitration  is 


201.  40  C.F.R.  Sec.  305.51;  42  U.  S.C.  Sec.  9612(b)(4)(G). 

202.  29  U.S.C.  Sec.  1401(b)(2),  (c). 

203.  Washington  Star  Company,  v.  International  Typographical  Union  Negotiated 

Pension  Plan,  729  F.2d  1502  (D.C.  Clr.  1984). 

204.  IAM  National  Pension  Fund  Benefit  Plan  C  v.  Stockton  TRI  Industries,  727 
F.2d  1204  (D.C.  Cir.  1984). 

205.  Id.  at  1207. 

206.  Greater  Boston  Television  Corp.  v.  FCC,  444  F.2d  841  (D.C.  Cir.  1970),  cert 
den.  403  U.  S.  923  (l97l). 

207.  Local  2578  AFGE  v.  GSA,  711  F.2d  261,  267  (D.C.  Cir.  1983). 
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209.  Devine  v.  White,  697  F.2d  421  (D.C.  Clr  1983). 
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YI 

CONCLUSION  WITH  RESPECT  TO  ADMINISTRATIVE  ARBITRATION 


Some  of  the  administrative  arbitration  programs  track  their  private  sector 
analogs  quite  closely.  The  Commodity  Futures  Trading  Commission's  program,  for 
example,  applies  to  cases  where  time  and  transaction  costs  probably  outweigh  the 
need  for  procedural  rigor,  and  the  decisions  are  final. *10  other  programs, 
however,  do  not  fit  so  well.  The  FIFRA  program,  for  example,  has  the  finality 
normally  accorded  arbitration,  but  it  would  appear  that  at  least  in  some  instances 
a  large  amount  of  money  would  be  at  stake  and  there  are  no  guidelines  for  how 
the  decision  will  be  made.  Moreover,  that  lack  will  probably  not  be  rectified  by 
the  expertise  of  the  arbitrator.  Some  norm  —  whether  through  statutory 
prescription,  agency  rule,  or  developed  common  law  —  would  be  in  order.  Were 
it  established,  the  matter  would  then  be  better  suited  for  arbitration  since  it 
would  be  more  a  matter  of  accounting  or  otherwise  applying  existing  criteria.  In 
either  event,  the  margin  for  error  would  be  substantially  reduced.  As  it  stands, 
any  need  for  expedition  probably  does  not  outweigh  the  need  for  a  standard. 

Most  of  the  administrative  arbitration  programs  have  two  significant 
differences  between  them  and  traditional  arbitration:  First,  this  use  is  not 
voluntary,  either  before  or  after  a  dispute  has  arisen,  but  rather  it  is  the  only 
available  means  of  making  the  decision. ^1  Second,  the  greatest  difference 
between  most  of  the  administrative  arbitrations  and  private  sector  commercial 
arbitration  is  that  the  arbitral  award  is  subjected  to  a  scope  of  judicial  review 
very  similar  to  that  of  an  administrative  action,  even  when  the  award  itself  is  not 


210.  Compare  this  with  the  criteria  at  notes  63-67. 

211.  Moreover,  this  relationship  between  the  courts  and  the  arbitration  is 
different  from  that  of  typical  court  annexed  arbitration  where  there  is  a 
trial  de  novo  before  the  court,  sometimes  with  disincentives  against  frivolous 
appeals. 
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an  agency  order. 212 

Even  though  each  program  differs  from  the  others,  what  seems  to  be 
evolving  is  a  form  of  "administrative  arbitration"  in  which  the  agency  is  at  best 
passive.  The  adjudication  in  the  form  of  the  arbitration  —  is  outside  the 
agency,  but  the  relationship  between  it  and  the  court  is  similar  to  that  of  the 
court  and  an  agency  with  respect  to  informal  adjudication.  Once  that  is  re¬ 
cognized,  it  provides  a  new  tool  for  addressing  a  range  of  issues  that  do  not  need 
the  full  rigor  of  APA  trial  type  hearings  but  more  Judicial  oversight  than 
customarily  applied  in  arbitration.  Most  seem  to  contemplate  that  the  decision 
itself  will  be  relatively  narrow  and  able  to  apply  existing,  well  defined  stan¬ 
dards. 

Some  of  the  other  programs  are  only  variants  of  the  modified  procedure  that 
have  been  used  previously. 214  In  these,  there  is  very  little  that  is  new.  In  the 
others,  however,  an  interesting  hybrid  has  been  born  that  may  have  potential  for 
substantial  growth. 

Unfortunately,  "arbitration"  is  a  sufficiently  pliable  term  that  it  can  be  used 
to  describe  virtually  any  process  in  which  a  third  party  makes  a  decision.  It 
wouid  be  helpful  if  there  could  be  concurrence  on  some  minimal  criteria  a 
program  must  have  before  legitimately  being  called  "arbitration"  even  in  the 
administrative  sense.  A  first  cut  at  that  might  be: 

•  abbreviated  discovery; 

•  parties'  participation  in  the  selection  of  the  arbitrator; 

•  application  of  a  pre-existing  norm  that  is  defined  by  either  statute  or  a 
rule  issued  by  the  Implementing  agency; 

•  once  norms  are  applied,  discretion  is  relatively  narrow; 

•  strict  time  limits  for  decision; 

•  abbreviated  decision,  with  a  discussion  of  its  factual  and  legal  basis  but 
no  findings; 

•  limited  review,  Arbitration  Act  or  designated  as  "arbitrary  and  capri¬ 
cious"  but  with  a  recognition  of  the  nature  of  the  process  as  defined  in 


212.  Some  courts  have  said  with  respect  to  the  PBGC  program  that  the  arbitra¬ 
tion  is  a  form  of  "exhaustion"  of  remedies  that  Is  a  precursor  to  a  judicial 
determination.  See,  e.g.  Peick  v.  Pension  Benefit  Guaranty  Corp.,  742  F.2d 
1247  (7th  Cir.  1983).  Even  with  this  perspective,  however,  the  arbitration  is 
the  assigned  first  step  in  the  decision  process. 

213.  Superfund.  Trustees  of  the  Western  Conference  of  Teamsters  Pension  Trust 
Fund  v.  Thompson  Building  Materials,  Inc.,  749  F.  2d  1396  (9th  Cir.  1984). 


214.  Edles,  The  Hearing  Requirement  in  the  1980s,  31  Fed.  Bar  N  and  J  435  (1984). 
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the  criteria. 215 

Since  these  procedures  are  more  limited  than  those  provided  by  the  APA,  the 
process  should  be  used  only  where  the  general  criteria  of  arbitration  are  met. 216 


Thus,  the  court  should  assure  l»elf  th.t  the  .rblt-.o,  .pPUed  ^.he  right 

dtf.’szrs:.  isssrs  scrM  ii  -  - 

*  V  •  rr  Tn  either  case  the  benefits  would  be  lost, 
type  hearing.  In  eitner  case, 


216.  See  supra, 


at  notes  63-67. 


351 


Reprinted  with  permission  from  Federal  Bar  Journal. 

Volume  34,  pp.  1-20,  Copyright  T9T5 

RESOLVING  GOVERNMENT  CONTRACT 
DISPUTES:  WHY  NOT  ARBITRATE? 

By  Timothy  S.  Hardy *  and  R.  Mason  Cargill * 

By  accepting  the  disputes  clause  in  his  contract,  the  contractor  bears  the  interim 
financial  burden  and  gives  up  the  right  of  rescission  and  the  right  to  sue  for  damages. 

What  he  receives  in  return  is  the  Government’s  assurances  of  speedy  settlement  and 
of  prompt  payment,  not  payment  delayed  for  months  or  .  .  .  for  years. 

— Justice  Blackmun 
SirE  Contractors,  Inc.  v.  United  States' 

Sin'CE  julv  1964  Avondale  Shipyards  in  New  Orleans  has  been  building 
twenty-six  destroyer  escorts  for  the  U.S.  Navy.  It  will  complete  perform¬ 
ance  of  this  long-term  contract  with  delivery  of  the  last  ship  this  winter. 
When  the  Navy  will  complete  its  performance  of  the  contract — and  pay  all  it 
owes  for  the  ships — is  anyone’s  guess.  Avondale  filed  a  SI 00  million-plus 
contract  claim  in  1969.  To  date  the  Navy  has  yet  to  issue  a  contracting  offi¬ 
cer’s  opinion,  the  first  major  procedural  step  in  dispute  resolution.2 

Avondale  is  not  suffering  in  isolation.  Lockheed  Shipbuilding  in  Seattle 
also  built  some  destroyer  escorts,  and  submitted  a  Si 00  million-plus  claim  to 
the  Navy  in  1968.  A  contracting  officer’s  decision  was  issued  in  May  1973 
only  after  Lockheed  filed  a  complaint  with  the  Armed  Services  Board  of 
Contract  Appeals  (ASBCA).3  Hearings  before  the  ASBCA  began  this  fall, 
but  if  past  experience  is  any  indication,  it  will  be  another  two  years  before 
the  Board  issues  a  decision.4 

Shipbuilding  contractors  now  despair  of  receiving  the  “speedy  settle¬ 
ment  and  prompt  payment”  that  Justice  Blackmun  said  was  their  due  in 
SirE  Contractors .5  Outstanding  against  the  Navy  are  more  than  $1.1  billion 
in  claims  more  than  two  years  old.6  This  large  backlog  is  often  mentioned 
as  a  primary  example  of  the  deteriorating  relationships  between  the  Navy 
and  private  industry.7 


‘Members,  Analysis  Group,  Assistant  Secretary  of  Defense  (Comptroller). 

‘406  U  S.  1, 20  (1972)  (Blackmun,  J.,  concurring). 

• Hearings  before  the  Seapower  Subcomm.  of  the  House  Comm,  on  Armed  Services,  93d  Cong.,  2d  Sess.  at  822-23 
(1974)  [hereinafter  cited  as  Seapower  Hearings ]  (testimony  of  Edwin  Hartzman,  President,  Avondale  Shipyards,  Inc., 
and  M.  Lee  Rice,  President.  Ogden  Corp.,  Aug.  2,  1974). 

’Complaint,  Lockheed  Shipbuilding  and  Construction  Co.,  ASBCA  #18460  (June  30,  1973).  The  Lockheed  com¬ 
plaint  alleges  two  causes  of  action:  (1)  that  the  Navy  and  Lockheed  reached  an  agreement  to  settle  the  claim  for  $62 
million  in  1971;  or,  in  the  alternative,  (2)  on  the  merits  of  the  claim,  Lockheed  is  entitled  to  $160  million.  A  decision  on 
claim  (1)  is  expected  in  early  1975.  If  Lockheed  loses,  hearings  on  the  merits  will  follow,  and  two  to  three  more  years  will 
probably  be  required  for  a  decision  by  the  Board.  In  a  very  recent  development,  the  Lockheed  claim  was  forwarded  to  the 
Justice  Department  for  a  fraud  investigation.  Wall  Street  Journal,  Jan.  9,  1975,  at  7,  col.  1. 

‘See  n.29  infra. 

'’Supra  n.  1  at  20. 

‘Included  in  this  total  are  Avondale's  claim  for  $142  million  (filed  in  1969),  General  Dynamics  Quincy’s  for  $211 
million  (filed  in  1970-71),  Litton  Ingall’s  for  $376  million  (filed  January  1972)  and  for  $101  million  (filed  in  1971)  and 
Lockheed’s  for  $165  million  (filed  in  1968-69).  See  Seapower  Hearings,  supra  n.  2  at  1475-79  (testimony  of  William  Mid- 
dendofT.  Secretary  of  the  Navy,  Sept.  26,  1974). 

“Civilian  Shipbuilders  ‘Mutiny’  Against  Navy,”  U.S.  News  &  World  Rep.  at  51.  (Sept.  9,  1974);  Seapower 
Hearings,  supra  n.  2  at  1012  (testimony  of  Fred  O’Creen,  President,  Litton  Industries,  Aug.  13,  1974);  at  653  (testi¬ 
mony  of  Edwin  M.  Hood,  President,  Shipbuilders’  Council,  July  26,  1974). 
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The  basic  procedures  that  the  Navy  uses  to  resolve  contract  disputes 
are  the  same  as  those  used  by  most  Government  agencies.  Decisions  are 
issued  by  contracting  officers  and  by  boards  of  contract  appeals  before  most 
claims  are  presented  to  the  judicial  system.  This  internal  agency  review  has 
long  been  advocated  in  Government  procurement  as  a  desirable  alternative  to 
direct  judicial  resolution.  Congress,  the  Courts  and  commentators3  have  all 
agreed  that  internal  review  processes  have  the  potential  to  provide  fast, 
flexible,  low  cost,  and  fair  treatment  of  contractors.  As  one  House  committee 
was  told: 

The  purpose  of  the  procedure  which  gives  contractors  the  right  to  appeal  to  this 
Board  is  to  provide  an  administrative  method  of  settling  these  disagreements  speedily 
and  fairly,  without  the  necessity  of  resorting  to  the  courts.* * & * * 9 

In  interpreting  the  standard  disputes  clause,  the  Supreme  Court  has  ac¬ 
cepted  the  congressional  and  executive  intentions: 

The  disputes  clause  included  in  Government  contracts  is  intended,  absent  fraud  or 
bad  faith,  to  provide  a  quick  and  efficient  administrative  remedy  and  to  avoid  “vexa¬ 
tious  and  expensive  and  to  the  contractor  often  times  ruinous  litigation.’’10 

The  administrative  procedures  have  twin  goals:  fairness  and  efficiency. 
Little  empirical  evidence  exists  on  the  substantive  fairness  of  existing  pro¬ 
cedures,  and  no  attempt  will  be  made  here  to  explore  whether  contractors 
are  currently  receiving  the  decisions  they  merit.  The  Navy  experience  is  one 
dramatic  example,  however,  of  the  current  system’s  failure  to  fulfill  the 
second  goal,  efficiency.  Speed,  informality  and  inexpensiveness,  three  impor¬ 
tant  aspects  of  efficiency,  are  intended  results  of  the  dispute  settlement  pro¬ 
cedures  that  have  not  always  been  achieved. 

The  Navy’s  inability  to  resolve  contract  disputes  with  shipbuilders  is 
but  the  largest  example  of  more  general  failings  of  Government  contract  dis¬ 
pute  procedures.  The  Commission  on  Government  Procurement  found  that 
processing  of  small  claims  was  often  slow  and  costly.  Two-thirds  of  the  small 
businesses  told  the  Commission  that  they  would  not  bother  to  appeal  an 
adverse  contracting  officer  decision  to  a  board  of  contract  appeals  on  claims 
of  less  than  $5,000.  The  Commission  found  that  33  percent  of  all  disputes 
took  more  than  six  months  to  resolve  at  the  contracting  officer  level;  and,  of 
those  disputes  appealed  to  boards  of  contract  appeals,  70  percent  took  more 
than  six  months  to  resolve,  15  percent  more  than  two  years." 


*  See  Frenzen,  Some  Thoughts  on  the  Similarity  of  the  Boards  of  Contract  Appeals  and  Commercial  Arbitration, 

3  Pub.  Cont.  L.J.  56,  77  (1970),  Shedd,  Disputes  and  Appeals:  The  Armed  Services  Board  of  Contract  Appeals,  29  Law 

&  Contemp.  Prob.  39,  40-41  (1964);  Kipps,  The  Right  of  the  Government  to  Have  Judicial  Review  of  a  Board  of  Con¬ 

tract  Appeals  Decision  Made  Under  a  Disputes  Clause,  2  Pub.  Cont.  L.J.  286,  296  (1969). 

''Hearing  on  H.  Res.  67  Before  Subcomm.  for  Special  Investigations  of  House  Comm,  on  Armed  Services,  85th 

Cong  2d  Sess.  at  794-95  (1958).  For  Army,  Navy  and  Air  Force  views  on  the  ASBCA’s  goals,  see  Shedd,  supra  n.8  at  61. 

I0S  &  E  Contractors,  Inc.  v.  United  States,  supra  n.  1  at  8.  As  Justice  Blackmun  pointed  out  in  the  quotation  from 
S  &  E  cited  at  the  beginning  of  this  article,  a  contractor  gives  up  his  right  to  suspend  or  halt  performance  under  the 
standard  disputes  clause  in  Government  contracts.  Contractors  must  abide  by  ihe  directions  of  Government  officials  when 
those  directions  are  given  and  leave  the  resolution  of  disputes  to  subsequent  determination.  As  Justice  Blackmun  implies, 
and  other  commentators  have  argued,  it  is  therefore  "common  fairness’’  for  the  Government,  in  exchange,  to  guarantee 
an  expeditious  means  for  compensating  contractors  for  work  required  of  them  although  not  specified  in  the  contract. 
Shedd,  supra  n.8  at  40. 

"Procurement  Commission,  infra  n.12,  Vol.  IV  at  3-4,  11-12,  16-19.  Small  claims  are  the  bread  and  butter  of  the 
boards  of  contract  appeals.  If  the  early  1970’s,  twenty-two  percent  of  all  claims  to  boards  were  for  under  SI, 000,  fifty-one 
percent  under  SI 0,000  and  sixty-three  percent  under  $25,000.  Id.  at  15. 
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Numerous  suggestions  have  been  made  to  improve  the  disputes  proc¬ 
ess,12  but  one  possible  alternative  settlement  device — private  arbitration — 
has  received  little  attention.  Several  Comptroller  General  decisions — none 
more  recent  than  1953 — held  that  arbitration  by  the  U.S.  Government  was 
illegal.13  Those  decisions  have  not  gone  unchallenged,14  but  they  seem  to 
have  stifled  effectively  any  attempt  to  use  in  Government  contract  cases  this 
highly  popular  means  of  settling  private  disputes.  Outdated  arguments  that 
it  is  illegal  for  the  Government  to  submit  contract  claims  to  private  arbitra¬ 
tion  should  be  discarded  so  that  sound  policy  decisions  can  be  made  by  con¬ 
trasting  arbitration's  advantages  and  disadvantages  with  those  of  other 
proposed  settlement  procedures. 

The  remainder  of  this  article  will  consider  the  desirability,  legality  and 
feasibility  of  using  private  arbitrators  to  settle  Government  contract  disputes. 
Description  of  the  existing  dispute  procedures,  analysis  of  their  failings,  and 
suggestion  of  the  relative  advantages  of  private  arbitration  will  be  followed 
by  consideration  of  the  legality  and  practicality  of  submission  of  Govern¬ 
ment  contract  disputes  to  arbitration. 

Would  Arbitration  be  Desirable? 

Existing  Disputes  Procedures 

Under  existing  contracts  disputes  procedures,  each  Government  agency 
gets  first  crack  at  resolving  disagreements,  and,  if  it  fails,  final  decisions  are 
made  within  the  judicial  system.  The  head  of  each  executive  department  has, 
incident  to  his  general  authority  to  run  his  department,  the  authority  to 
decide  contract  disputes.15  Most  agency  heads  have  delegated  their  author- 


Lack  of  speed  in  resolving  claims  can  be  costly  to  a  contractor,  not  only  because  of  litigation  expenses,  but  also  be¬ 
cause  of  limited  interest  penalties  against  the  Government.  Until  1972,  the  Government  paid  no  interest  on  amounts  it 
was  ordered  to  pav  through  disputes  resolution.  Id.  at  29.  On  more  recent  contracts,  the  Government  continues  to  pay 
interest  only  from  the  date  a  claim  was  filed  with  a  board  of  contract  appeals,  which  may  be  long  after  the  work  for  which 
payment  is  being  received  was  completed.  Defense  Procurement  Circular  No.  97  (Feb.  15,  1972);  FPR  1-1.322,  ASPR 
7-104.82.  As  Shedd,  supra  n.8  at  41,  points  out.  “a  contractor  could  easily  be  thrown  into  bankruptcy  by  delay  in  pay¬ 
ment  over  a  dispute;  and  it  is  little  consolation  to  such  a  contractor  to  know  that  years  later  his  trustee  in  bankruptcy 
will  obtain  a  judgment  against  the  government  in  an  action  at  law.” 

''-Report  of  the  Commission  on  Government  Procurement  [hereinafter  cited  as  Procurement  Commission],  Vol.  4  at 
1*4.  11-34  (1972);  L.  Spector,  Contract  Disputes  and  Remedies:  Are  Current  Procedures  for  Redress  of  a  Contract 
'  Grievance  Against  the  Government  Fair  and  Efficient?  5  Nat.  Cost.  Mgt.  J.  1  (1971). 

”132  Comp.  Gen.  333  (1953);  8  Comp  Gen.  96  (1928);  7  Comp.  Gen.  541  (1928);  6  Comp.  Gen.  140  (1926);  5 
Comp.  Gen.  417  (1925);  see  also  19  Comp.  Gen.  700  (1940). 

UR.  Braucher,  Arbitration  under  Government  Contracts,  17  Law  &  Contemp.  Prob.  473  (1952);  S.  Fine,  Valid- 
lty  of  Arbitration  Provisions  in  Federal  Procurement  Contracts,  9  Miami  L.Q.  451  (1955).  The  lively  dispute  in  the 
1940  s  over  Government  contract  arbitration  can  be  followed  in  Note,  Arbitration  and  Government  Contracts,  50  Yale 
L.J.  458  (1941);  Anderson,  The  Disputes  Article  in  Government  Contracts,  44  Mich.  L.  Rev.  211  (1945);  Kronstein, 
Business  Arbitration — Instrument  of  Private  Government,  54  Yale  L.J.  36  (1944).  The  1940’s  dispute  over  the  legality 
of  arbitration  of  Government  contract  claims  was  precipitated  by  introduction  of  three  bills  in  Congress  to  authorize 
arbitration,  S.  2350  and  H.R.  7163,  77th  Cong.,  2d  Sess.  (1942)  and  H  R.  3665,  78th  Cong.,  1st  Sess.  (1944).  None  of 
these  bills  were  ever  acted  upon.  They  were  introduced  in  response  to  inclusion  of  arbitration  clauses  in  several  thousand 
wartime  defense  contracts;  even  though  prevailing  legal  opinion  was  that  such  clauses  were  beyond  agency  statutory 
authority  and  were  not  binding  on  the  Government.  Greske,  Settlement  of  War  Contract  Disputes,  29  A  B.A.J.  13 
(1943);  Greske,  The  Law  of  Government  Defense  Contracts  §§158-62  (1943).  No  judicial  interpretations  of 
these  contract  clauses  have  been  discovered. 

’'United  States  v.  Corliss  Steam-Engine  Co.,  91  U.S.  321  (1875);  United  States  v.  Adams,  74  U.S.  (7  Wall.)  463 
1  (1868);  see  S.hedd,  supra  n.8  at  42-43. 
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ity  to  a  board  of  contract  appeals.16  Government  contracts  generally  provide 
that  disputes  will  first  be  decided  by  the  Government  contracting  officer  with 
a  right  of  appeal  from  his  findings  to  the  boards  of  contract  appeals.1  There 
is  thus  a  two-step  process  within  the  agency  with  the  decision-makers  at  each 
step  being  agency  employees.18  Unsatisfied  contractors  also  have  the  right 
to  appeal  internal  board  decisions  to  either  U.S.  District  Courts  or  to  the 
Court  of  Claims  depending  upon  the  amount  in  controversy.19  The  difficul¬ 
ties  in  reaching  satisfactory  disputes  settlements  have  occurred  at  both  the 
contracting  officer  and  board  of  contract  appeals  levels,  and  it  is  at  those 
levels  that  arbitration  by  outside  experts  appears  a  reasonable  alternative. 

Each  Government  contract  has  assigned  to  it  a  contracting  officer.  He  is 
in  charge  of  administering  the  contract,  insuring  that  its  terms  are  fulfilled, 
issuing  change  orders  and  resolving  contract  disputes.20  He  is  intimately 
familiar  with  the  progress  of  a  contract  even  before  a  contractor  submits  a 
claim.  On  a  large,  complex  contract,  such  as  those  involved  in  Navy  ship¬ 
building,  submission  of  a  claim  will  initiate  a  substantial  review  process.21  A 
team  of  engineers,  accountants  and  lawyers  will  attempt  to  determine  wheth¬ 
er  legal  liability  exists,  and,  if  so,  what  additional  compensation  is  owed. 
Based  on  the  findings  of  this  team,  a  contracting  officer's  decision  will  be 
issued.  Often,  time  lapses  of  two-to-five  years  have  occurred  between  filing  of 
a  claim  and  issuance  of  a  contracting  officer  decision  in  Navy  shipbuilding.22 
Considerable  disagreement  can  and  has  occurred  between  Navy  teams  and 
contractors  over  the  type  and  amount  of  information  needed  to  assess  the 
validity  of  a  claim.  In  many  cases,  two,  three  and  even  five  successive  Navy 
teams  have  reviewed  and  re-reviewed  each  claim.  Meanwhile,  the  contractor 
may  have  submitted  and  resubmitted  his  claim  documentation  up  to  five 
times  either  voluntarily  or  as  required  by  the  Government.23 

The  contracting  officer  is  an  integral  part  of  the  Government  procure¬ 
ment  team.  In  most  instances,  because  he  is  cognizant  of  the  background  of 
the  claim,  he  is  well-equipped  to  assess  its  merits  and  order  payment  of  it, 
if  warranted.  When  such  is  the  case,  there  can  be  great  value  in  requiring  an 
initial  determination  of  the  validity  of  a  claim  by  the  contracting  officer. 

On  the  other  hand,  in  many  instances  the  contracting  officer’s  naturally 
subjective  viewpoint  may  hinder  expeditious  disputes  settlement.  The  con¬ 
tractor  may  be  attacking  Government  procurement  practices.  He  may  be 
claiming  inadequate  specifications  or  informal  instructions  given  to  him 

l6See,  e  g..  Charier  of  the  ASBCA,  ASPR  Appendix  A.  Part  I,  Sec.  1  (1973). 

|7See,  e  g.  ASPR  7-103.12  Disputes,  ASPR  7-602. 6(a)  Disputes.  In  general,  exhaustion  of  these  internal  proce¬ 
dures  is  required  before  resort  to  the  courts  is  allowed  if  the  dispute  arises  under  the  contract.  See  Sachter,  Resolution 
of  Disputes  Under  United  States  Government  Contracts,  2  Pea.  Cont.  L.J.  363,  371  (1969);  n.32  infra;  and  Megyeri; 
Pandemonium  in  the  Administrative  Resolution  of  Government  Contract  Disputes,  75  W.Va.  L.  Rev.  121,  123-124 
(1972-1973). 

'“For  further  description,  see  Procurement  Commission,  supra  n.12,  Vol.  4  at  1 1-22. 

”28  U.S.C.  §§1346,  1491  (1970). 

!0See  Procurement  Commission,  supra  n.12,  Vol.  4  at  1 1-21;  ASPR  1-406  Contract  Administration  Functions. 

31  For  a  detailed  description  of  the  process,  see  “Shipbuilding  Claims  and  Their  Evaluation  by  the  Navy,”  Feb.  7, 
1974,  an  unclassified  staff  paper  by  the  Counsel  of  the  Naval  Ships  Systems  Command  and  his  Deputy  Counsel  for 
Claims.  For  a  general  description  of  the  contracting  officer’s  role,  see  Shedd,  supra  n.8  at  64-66. 

-’-’See  notes,  1-7  supra. 

-'Seapower  Hearings,  supra  n.2  at  1120-22  .  .  .  (testimony  of  F.  Trowbridge  vom  Baur,  Sept.  16,  1974.) 
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during  the  life  of  a  contract  that  caused  him  to  incur  additional  costs.  The 
contracting  officer  will  often  naturally  be  reluctant  to  admit  Government 
errors  that  reflect  badly  on  either  himself  or  his  superiors.  He  may  also  feel 
budgetary  pressures  that  limit  his  ability  to  compensate  contractors  for 
Government-caused  additional  costs.24  One  solution  for  a  contracting  officer 
may  therefore  be  to  delay  decisions  or  to  grant  decisions  that  evaluate  con¬ 
tractors’  claims  at  unreasonably  low  levels.  Requiring  the  contracting  officer 
to  be  the  first  level  decision-maker  in  dispute  settlement  thus  has  the  poten¬ 
tial  advantage  of  encouraging  a  knowledgeable  person  to  deal  expeditiously 
with  the  issue,  but  also  the  possible  disadvantage  of  lack  of  objectivity  that 
may  prevent  achievement  of  this  goal. 

A  contracting  officer’s  decision  to  grant  only  a  small  percentage  of  the 
claim  generally  leads  the  contractor  to  appeal  to  the  board  of  contract  ap¬ 
peals,  in  the  case  of  the  Navy,  the  ASBCA.25  The  boards  of  contract  ap¬ 
peals  were  established  as  the  distinctive  non-judicial  internal  agency  re¬ 
viewers  that  were  to  fulfill  the  goal  of  providing  flexible,  speedy,  inexpensive 
disputes  resolution.  Prior  to  1962,  the  boards  were  free  to  adopt  practices 
aimed  at  achieving  this  goal  with  an  understanding  that  a  de  novo  review  of 
any  claim  was  available  in  the  judicial  system  if  the  contractor  was  dis¬ 
satisfied  with  a  board’s  decision.26  In  1963,  however,  the  Supreme  Court 
ruled  in  the  first  of  several  decisions  that  de  novo  review  of  such  decisions  was 
unavailable  in  the  judicial  system.27  The  much  more  limited  scope  of  review 
in  the  courts  has  provided  incentive  for  the  boards  of  contract  appeals  to 
provide  sufficient  due  process  to  insure  completeness  and  fairness.  As  a 
result,  during  the  past  fifteen  years,  Government  boards  of  contract  appeals 
have  adopted  most  of  the  formal  procedures  of  federal  trial  courts.  They 
require  formal  pleadings,  allow  each  appeal  a  de  novo  review,  provide  many 
discovery  tools  to  the  parties,  receive  extensive  briefs,  hold  lengthy  hearings 
and  do  their  utmost  to  accumulate  a  complete  record.28  It  has  become  cus- 

. - 


“The  contracting  officer  may  realize  that  budgetary  problems  will  be  avoided  if  the  dispute  eventually  goes  to 
judicial  determination.  Payment  of  Court  of  Claims  judgments  under  $100,000  is  made  not  from  agency  accounts,  but 
from  funds  provided  by  the  Permanent  and  Definite  Appropriations  Act.  31  U.S.C.  §724a  (1970).  For  judgments  over 
$100  000,  the  Department  of  Treasury  must  obtain  funds  from  Congress.  Procurement  Commission,  supra  n.12,  Vol. 
4  at  30.  See  also  Megyeri,  supra  note  17  at  134-136. 

“The  caseloads  of  the  boards  of  contract  appeals  vary  greatly.  The  ASBCA  disposes  of  more  than  one  thousand 
cases  per  year,  handling  contract  disputes  of  not  only  the  armed  forces,  but  also  those  of  State,  HEW,  AID.  USIA,  the 
National  Science  Foundation  and  the  Defense  Nuclear  Agency.  Three  other  boards  handle  more  than  one  hundred  cases 
lannually:  Corps  of  Engineers,  Veterans  Administration  and  General  Services  Administration.  Less  than  one  hundred 
cases  per  year  are  handled  by  the  boards  at  the  Atomic  Energy  Commission,  NASA.  Postal  Service,  and  departments  of 
Agriculture,  Commerce,  Interior,  Labor  and  Transportation.  Gantt  &  Burg,  The  Atomic  Energy  Commission  Board  of 
Contract  Appeals — An  Experiment  in  Government  Contract  Disputes,  6  Pub.  Cont.  L.J.  167,  168  (1974).  Many  of  the 
problems  discussed  in  this  article  are  peculiar  to  the  large,  ASBCA-type,  boards.  See  note  29  infra. 

“Contractors,  too,  were  secure  in  feeling  that  if  a  board  of  contract  appeals  really  blundered,  de  novo  review  would 
r>ght  the  wrong.  Sachter,  supra  n.!7  at  363. 

27United  States  v.  Bianchi  &  Co.,  373  U.S.  709  (1963);  United  States  v.  Anthony  Grace  &  Sons,  Inc.,  384  U.S. 
*24  (1966);  Crown  Coat  Front  Co.  v.  United  States,  386  U.S.  503  (1967). 

uSee  ASPR,  Appendix  A,  Part  2 — Rules  4,  6-10,  13-15,  20-24  (1974);  Procurement  Commission,  supra  n.12, 
v'°l  4  at  17;  Spector,  supra  note  12  at  6-7;  Spector,  Public  Contract  Claims  Procedures — A  Perspective,  30  Fto.  Bar  J. 
I.  8  n.43  (1971);  Frenzen,  supra  n.8  at  58-60. 

Most  of  the  boards  of  contract  appeals  have  optional  accelerated  procedures  that  allow  a  single  board  member  to 
decide  cases  and  encourage  waiver  of  discovery,  pleading  and  briefs.  See.  e  g..  Charter  of  the  ASBCA,  Rule  12;  AEC 
Procedure  in  10  C.F.R.  §3.205.  These  procedures  were  first  instituted  in  1958  coincidentally  with  the  Hebert  subcommit '/. 
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tomary  for  the  Goernment  to  be  represented  by  a  lawyer  before  the  boards 
and  a  near  necessity  for  contractors  to  be  similarly  represented.  Therefore, 
when  a  complex  contract  dispute  involving  large  amounts  of  money  is  liti¬ 
gated,  it  is  not  surprising  that  two  to  three  years  may  ensue  between  filing 
of  an  appeal  and  decision.29 

Although  both  the  contractor  and  the  Government  deserve  a  complete 
examination  of  any  claim,  conducted  with  certain  procedural  guarantees, 
boards  of  contract  appeals  were  not  necessarily  intended  to  be  the  bodies  that 
conduct  such  reviews.  Providing  such  reviews  can  be  and  often  is  contrary 
to  the  original  goals  of  speed,  flexibility  and  inexpensiveness.  The  boards 
have  been  placed  in  a  position  of  having  little  choice  but  to  formalize  their 
procedures  if  they  are  to  provide  full  fairness  to  the  parties,  who  will  not 
receive  a  second  chance  to  present  their  cases  in  full. 

In  recent  years  Government  agencies  have  adopted  contracting  proce¬ 
dures  that  seek  to  maximize  competition,  shift  economic  risks  to  the  con¬ 
tractor  and  provide  cost  discipline.30  At  the  same  time,  many  contractors 
have  been  very  anxious  to  continue  obtaining  Government  business  during 
otherwise  slack  times  and  therefore  have  made  unwisely  low  bids.  On  long¬ 
term  contracts,  unanticipated  inflation  has  often  made  contract  prices  inade¬ 
quate  to  cover  costs.31  The  contracting  environment  has  thus  created  great 
incentives  for  contractors  to  seek  price  adjustments  through  the  disputes 
clause.  In  most  cases,  Government  actions  or  inactions  during  the  life  of  a 
contract  have  provided  a  measure  of  validity  for  contractor  allegations  by 


tee  of  the  House  Armed  Services  Committee’s  inquiry  into  slowness  of  the  disputes  settlement  procedures.  Shedd.  supra 
n  8  at  58-60.  Availability  of  these  accelerated  procedures,  however,  has  now  always  made  possible  expeditious  settle¬ 
ments,  because  (1)  they  are  available  only  for  claims  under  520,000  (AEC)  or  $25,000  (ASBCA);  (2)  they  are  rarely  used 
(in  only  seven  percent  of  pending  appeals,  although  fifty-one  percent  of  appeals  were  eligible,  according  to  a  study  by 
the  Procurement  Commission,  supra  n.12,  Vol.  4  at  18);  and  (3)  they  are  minimally  faster  in  some  agencies,  such  as  the 
AEC,  as  stated  by  Gantt  &  Burg,  supra  n.25  at  174.  (The  AEC  handles  almost  all  its  appeals  expeditiously  at  present. 

See  n. 29  infra.)  . 

-’’Some  recent  complex  cases  that  have  required  long  periods  from  appeal  filing  to  decision  include  United  States  v. 

General  Dvnamics,  ASBCA  #13.885  (1973)  (four  years)  and  United  States  v.  National  Manufacturing.  ASBCA  #15816, 
74-1  BCA  #19580  (1974)  (three  years)  In  the  early  1970's,  forty-three  percent  of  all  board  cases  took  more  than  one 
year  to  resolve,  fifteen  percent  took  more  than  two  years.  Procurement  Commission,  supra  n.12,  Vol.  4  at  18. 

The  description  in  the  text  of  the  procedures  of  boards  of  contract  appeals  does  not  necessarily  fit  all  such  boards. 
Gantt  and  Burg,  supra  n.25,  describe  a  much  more  flexible  board  at  the  Atomic  Energy  Commission.  The  AEC  board  is 
unique  in  using  both  non-lawvers  and  non-Government  employees  on  its  boards.  Id  at  179.  For  each  case,  a  determina¬ 
tion  is  made  of  the  best  qualified  persons  to  handle  the  matter  at  issue  Id.  at  183.  The  panels  act  in  a  very  flexible  man¬ 
ner  to  encourage  both  parties  to  clarify  the  issues  and  present  the  relevant  evidence,  and,  if  possible,  reach  compromise 
settlements.  Id.  at  183-86.  The  board  has  made  special  efforts  to  expedite  appeals  of  small  businesses,  to  give  legal  as¬ 
sistance  to  such  contractors  who  are  sometimes  not  represented  by  counsel,  and  to  hold  hearings  wherever  it  would  be 
most  convenient.  Id.  at  190-91,  The  AEC  board,  however,  normally  disposes  of  less  than  twenty  appeals  per  year,  id.  at 
174  and  Gantt  and  Burg,  who  have  both  worked  for  the  board,  admit,  "The  AECBCA  could  not  do  many  things  it  does 
were  it  subjected  to  a  large  number  of  appeals."  Id.  at  200  The  proposal  made  in  this  article  for  use  of  private  arbitra¬ 
tion  would  attempt  to  make  the  advantages  of  the  AEC  flexibility  more  generally  available. 

•"See  vom  Baur,  Constructive  Change  Orders  and  the  Current  Claims  Climate,  an  address  before  the  National 
Contract  Management  Assoc.,  June  20  and  21,  1972;  Seapower  Hearings,  supra  n.2  at  656-57  (statement  of  the  Ship¬ 
builder’s  Council);  at  1480  .  .  (statement  of  William  Middendorf,  Sept.  26,  1974);  at  (testimony  of  John  T.  Gil- 

bride.  President,  Todd  Shipyards,  Aug.  8.  1974);  at  1501-502  (testimony  of  Adm  James  Holloway.  Chief  of  Naval  Opera- 

t>0nS.  "Stopover  Hearings,  supra  n.2  at  1471-75  (testimony  of  William  Middendorf.  Sept  26,  1974);  at  1503  (testimony 
of  Admiral  James  Holloway,  Sept.  26,  1974). 
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establishing  a  basis  for  claims  of  constructive  changes.32  Sorting  out  legal 
liability  and  related  damage  calculations  is  thus  often  a  quite  difficult  task. 
The  established  procedures  have  shown  themselves  often  incapable  of  effec¬ 
tively  resolving  such  disputes  in  the  expeditious  manner  intended  for  a  num¬ 
ber  of  reasons: 

1.  Strong  and  generally  well-founded  Congressional  and  public  pres¬ 
sures  have  been  exerted  on  Government  agencies  to  be  hard-nosed  in  dealing 
with  contractors  to  avoid  waste  of  limited  Government  funds.33  In  reaction 
to  the  pressures,  Government  agencies  have  shied  away  from  making  any 
contract  settlements  other  than  those  which  can  be  fully,  comprehensively 
and  accurately  justified. 

2.  Consistent  with  normal  operating  procedures  in  any  large  bureau¬ 
cracy,  procurement  officials  in  the  Government  have  been  unwilling  to  stake 
their  reputations  on  approval  of  any  settlements  that  are  other  than  beyond 
question.  The  Government  negotiators  lack  an  ability  to  compromise  in  the 
best  interest  not  only  of  the  immediate  contract,  but  also  of  long-term  good 
working  relationships  between  Government  and  contractor.34  The  environ¬ 
ment  has  rewarded  inaction  rather  than  action  at  the  contracting  officer 
level.35 

3.  The  established  bodies  for  making  final  determination  of  disputes 
within  agencies,  boards  of  contract  appeals,  have  been  placed  in  the  position 
of  being  the  final  fact  finders.  As  such,  they  have  felt  a  need  for  trial-type 
due  process  as  a  means  of  guaranteeing  fairness.36 

The  motivations  of  the  principal  players  in  the  procurement  dispute 
settlement  process  are  admirable.  On  one  hand,  the  Government  must  be 
ever-vigilant  in  its  contracting  procedures;  and,  on  the  other,  contractors 
deserve  fair  hearing  of  their  complaints.  The  net  result,  however,  has  been 
an  agonizingly  slow  dispute  settlement  process  that  in  the  end  often  benefits 
neither  the  Government  nor  contractors.  The  poor  results  that  were  to  be 
avoided  through  a  flexible  dispute  process  have  come  to  fruition.  Contractors 
have  become  exasperated  with  the  inability  of  contracting  officers  or  boards 
of  contract  appeals  to  reach  decisions.  Good  working  relationships  have 
been  sacrificed  in  the  interest  of  legally  precise  determinations  of  liability. 


'•A  constructive  change  is  defined  in  Navy  Procurement  Circular  No.  31  (March  21,  1973)  as  a  “change  based  on 
Government  conduct,  including  actions  or  inactions,  which  is  not  a  formal  written  change  order  but  which  has  the  effect 
°f  requiring  the  contractor  to  perform  work  different  from  or  in  addition  to  that  prescribed  by  the  original  terms  of  the 
contract."  The  boards  of  contract  appeals  have  over  the  past  fifteen  years  greatly  expanded  the  types  of  Government 
action  or  inaction  that  they  term  constructive  change  orders.  Such  orders  have  been  considered  to  involve  disputes  under 
the  contract,  which  the  boards  can  resolve,  as  opposed  to  breaches  of  the  contract,  which  must  be  presented  to  the  courts 
for  resolution.  Sachter,  supra  n.17  at  365-71;  Procurement  Commission,  supra  n.12,  Vol.  4  at  15-16.  For  a  description  of 
the  broad  variety  of  actions  or  inactions  that  have  been  deemed  constructive  change  orders,  see  vom  Baur,  Constructive 
Change  Orders/ Edition  III,  Government  Contractor  Briefing  Papers  (1973).  The  profusion  of  such  problems  in  ship¬ 
building  is  discussed  in  Seapouier  Hearings,  supra  n.2  at  952-53  (testimony  of  Edwin  M.  Hood.  July  26,  1974);  at  1485-86 
(testimony  of  William  Middendorf,  Sept.  26,  1974);  at  933-35  (testimony  of  John  Diesel,  President.  Newport  News  Ship¬ 
building,  Aug.  6,  1974). 

"See,  e.g.,  Hearings  before  the  Subcomm.  on  Priorities  and  Economy  in  Government  Joint  Economic  Comm.,  92d 
Cong.,  2d  Sess.,  “The  Acquisition  of  Weapon  Systems"  (1972-73). 

"Seapouier  Hearings,  supra  n.2  at  1118-27  (testimony  of  F.  Trowbridge  vom  Baur,  Sept.  16,  1974);  at  1012  (testi¬ 
mony  of  Fred  O’Green,  Aug.  13,  1974). 

"See  n.24,  28  supra. 

>'• Procurement  Commission,  supra  n.12,  Vol.  4  at  12. 
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Failures  to  maintain  good  working  relationships  have  led  private  contractors 
to  refuse  to  do  Government  work  and  the  result  has  been  decreased  com¬ 
petition  and  higher  prices  to  the  Government.3  The  suggestion  made  here 
for  use  of  private  arbitration,  although  unable  in  itself  to  solve  the  prob¬ 
lems  that  cause  disputes,  does  offer  an  opportunity  to  ease  the  settlement 
procedure  problems  enumerated  above. 

Arbitration 

Use  of  arbitration  to  settle  disputes  has  expanded  tremendously  since 
the  nineteenth  century  days  when  courts  disapproved  of  the  procedure 
because  it  removed  cases  from  their  jurisdiction.  Private  arbitrators  are  widely 
used  in  commercial  transactions,  labor-management  relations38  and  insur¬ 
ance  policy  claims.  The  Supreme  Court  has  consistently  praised  arbitration 
for  its  role  in  resolving  labor-management  disputes.39  Even  the  interests  of 
governments,  state,  local  and  Federal,  are  ruled  upon  by  private  arbitrators. 
Public  employees  are  now  represented  by  unions  and  have  their  grievances 
submitted  to  private  arbitrators;40  state  and  local  governments  have  for 
many  years  submitted  contract  disputes  to  private  arbitrators;41  arbitrators’ 
decisions  on  back  pay  for  Government  employees  are  now  enforceable;42 
and  the  NLRB  is  developing  a  principle  of  deferral  to  private  arbitrators  in 
cases  where  they  determined  statutory,  as  well  as  contractual,  claims.43 
Resolution  of  federal  Government  contract  disputes  is  one  of  the  few  areas 
where  private  arbitration  has  yet  to  be  used.44 

The  rationale  for  not  using  private  arbitration  in  Government  contract 
disputes  does  not  appear  substantive.  Arbitration  has  proven  in  the  com¬ 
mercial  setting  to  have  its  promised  advantages  over  more  judicial  proce¬ 
dures.  There  are  typically  few  procedural  rules  which  bind  arbitrators. 
Although  they  have  the  authority  to  summon  witnesses  or  require  submis¬ 
sion  of  books,  records  or  documents,  there  is  no  rigid  formula  for  how  pro¬ 
ceedings  are  to  be  conducted.  Rules  of  evidence  are  not  deemed  necessary  to 
prevent  prejudicial  presentation  of  evidence.  Affidavits  are  often  used  to 
simplify  the  presentation  of  evidence. 


y Id.,  Vol.  4,  at  3;  see  also  n.7  supra. 

'"Bv  1971,  approximately  ninety-four  percent  of  labor  agreements  contained  arbitration  clauses.  BNA.  Basic 
Patterns  in  Union  Contracts  51:6  (7 ih  Ed.  1971). 

"Bovs  Markets,  Inc.  v.  Retail  Clerk’s  Union.  Local  770,  398  U.S.  235,  252  (1970);  United  Steelworkers  of  Ameri¬ 
ca  v  Warrior  and  Gulf  Navigation  Co.,  363  U.S.  574,  581-82  (1960). 

"‘See  5  U.S.C.  §7301,  Exec.  Order  11491  (1969),  39  U.S.C.  §1207  (1970) 

''District  of  Columbia  v.  Bailey,  171  U.S.  161  (1898);  County  of  Middlesex  v.  Gevyn  Construction  Corp.,  4a0 
p  2d  53  (1st  Cir.  1971);  Cary  v.  Long,  181  Cal.  443,  184  P  857  (1919);  Campbell  v.  City  of  New  York.  244  N  Y.  317, 
155  N  E  628  (1927);  see  also  cases  collected  in  40  A  L.R  1370  Authority  to  arbitrate  has  in  many  municipal  cases  been 
implied  without  need  for  a  statute.  City  of  Shawneetown  v  Baker.  85  Ill.  563  (1877);  Smith  v  Borough  of  W  ilkinsburg, 

172  Pa.  St.  121,  33  A.  371  (1895). 

"Washington  Post,  Nov  4,  1974  at  B13 

"See  Isaacson  and  Zifchak,  Agency  Deferral  to  Private  Arbitration  of  Employment  Disputes,  3  Collm.  L.  Rev. 


1383  Department,  however,  does  allow  prime  contractors  to  settle  disputes  with  their  subcontractors  by 

’’3-203  (1974);  see  Federal  Contracts  Reports  No.  550,  “Subcontract  Disputes:  The  Case  of  the 
Missing  Remedy?”  "(1974);  M.  Domke,  Tiif.  Law  ano  Practice  of  Commercial  Arbitration,  96-97  (1968).  Great 
Britain  has  authorized  arbitration  of  government  contracts  since  1925  Gresk  t.  supra  n  14.  29  A  BA,]  at  16 
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Arbitrators  are  free  to  seek  all  evidence  which  will  be  helpful  in  decid¬ 
ing  the  dispute  and  then  to  determine  the  relevancy  of  what  they  receive. 
They  can  call  on  the  parties  for  assistance  in  researching  the  law.  Hearings 
can  be  scheduled  at  the  convenience  of  the  parties  since  no  court  calendar 
imposes  constraints.  Arbitrators  perform  the  central  role  in  guiding  the 
parties  to  present  the  background  needed  to  resolve  the  dispute.  They  are 
well-suited  for  this  task  as  the  third  party  outsiders  chosen  specifically  for 
this  purpose  by  voluntary  consent  of  the  two  parties.  Generally,  arbitrators 
will  be  experts  in  the  area  of  the  dispute,  able  to  use  their  prior  knowledge 
to  cut  quickly  to  its  heart.45  Associated  with  the  advantage  of  flexibility  is 
the  possibility  for  greater  speed  and  less  cost.  The  flexible,  informal  process 
allows  rapid  dissemination  of  evidence  among  the  parties. 

Parties  who  have  voluntarily  agreed  to  submit  a  dispute  to  a  private 
arbitrator  normally  do  so  in  order  to  achieve  a  fast,  equitable  resolution. 
When  the  process  works  as  intended,  it  minimizes  ill  will  between  the 
parties.  The  arbitration  process,  rather  than  stressing  adversary  relation¬ 
ships,  as  do  current  intra-agency  dispute  procedures,  seeks  to  promote  co¬ 
operation  in  setting  forth  evidence  and  law  needed  to  resolve  a  dispute. 

These  advantages,  which  have  led  to  widespread  use  of  private  arbitra¬ 
tion  in  other  contexts,  would  also  be  advantageous  in  Government  contract 
disputes.  The  Government  and  contractors  are  interested  in  speedy,  equit¬ 
able,  final  decisions.  It  is  in  both  parties’  interests  not  to  expend  large  re¬ 
sources  settling  old  differences  and  to  avoid  long  periods  of  antagonistic 
contact.  The  similarity  of  the  advantages  offered  by  private  arbitration  to  the 
goals  established  for  the  internal  agency  dispute  settlement  procedures 
should  not  be  surprising.  Internal  dispute  procedures  were  intended  to  be, 
and  have  often  been  characterized  as,  a  form  of  arbitration.46  The  internal 
procedures,  however,  as  we  have  seen,  have  often  failed  to  provide  the  ad¬ 
vantages  because  of  a  combination  of  bureaucratic  self-interest  and  judicial 
requirements. 

Arbitration  could  provide  a  fair  yet  expeditious  alternative  process  for 
settling  such  claims.  Disagreements  could  be  submitted  to  local  arbitrators  at 
the  site  of  the  contractor,  thus  reliving  contractors  of  any  need  to  haggle 
endlessly  with  interested  contracting  officers  who  are  restricted  by  bureau¬ 
cratic  and  political  constraints  or  to  deal  with  judicialized  boards  in  Wash¬ 
ington  that  have  lost  their  flexibility  over  the  years.4'  On  the  other  side  of 
the  procedural  coin,  some  contractors  are  reluctant  to  submit  disputes  to 
boards  of  contract  appeals  because  they  feel  even  the  boards  lack  certain 
dements  of  due  process.48  Although  arbitration  proceedings  lack  in  a  formal 
sense  some  of  the  same  due  process  guarantees,  contractors  might  be  more 


,5F.  and  E.  Elkocri,  How  Arbitration  Works  (1973);  Domke,  supra  n.44,  §§20-25,  28-30. 

‘‘See,  e  g.,  Anderson,  supra  n.14  at  217;  Joy,  Disputes  Clause  in  Government  Contracts,  25  Ford  L.  Rev.  11 
(1956);  United  States  v.  Wunderlich,  342  U  S.  98,  100  (1951). 

'  Travel  time  and  expenses  are  a  major  deterrent  to  appealing  small  claims.  Procurement  Commission,  supra 
n-12,  Vol.  4  at  17. 

‘"Boards  of  contract  appeals,  for  instance,  have  no  subpoena  powers  (except  for  the  AEC)  and  limited  discovery 
"Xds.  Id.,  Vol.  4  at  21.  27-8. 
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willing  to  present  their  eases  in  such  forums  because  the  deciders  would  be 
impartial  outsiders  rather  than  employees  of  the  opposing  Government 
agency.49  Arbitration  is  certainly  not  a  panacea  in  cases  where  contractors 
desire  more  due  process,  but  it  is  an  alternative  that  in  some  cases  might 
be  desirable  to  both  Government  and  contractor. 

Submission  of  Government  contract  disputes  to  private  arbitrators  would 
therefore  seem  to  offer,  in  many  instances,  a  desirable  alternative  to  the 
normal  contracting  officer  or  board  of  contract  appeals  method  of  resolu¬ 
tion.30  A  number  of  legal  and  practical  problems  with  the  use  of  arbitration, 
however,  first  deserve  examination.  Government  procurement  officials  have 
been  reluctant  to  agree  to  such  procedures  because  of  a  long  line  of  Comp¬ 
troller  General  decisions  that  have  held  that  the  United  States  cannot  sub¬ 
mit  to  contract  arbitration  without  explicit  statutory  authority.  The  weakness 
of  the  legal  argument  against  Government  arbitration  in  the  Comptroller 
General  decisions,  as  will  be  discussed  next,  indicates  that  change  in  General 
Accounting  Office  policy  is  warranted.  Beyond  this  basic  question  lie  pos¬ 
sible  problems  with  (a)  the  ability  of  courts  to  order  the  Government  to 
arbitrate,  (b)'the  standard  of  review  that  would  be  used  by  courts  in  appeals 
from  decisions  of  private  arbitrators,  and  (c)  loss  of  uniformity  of  decision 
once  Government  contract  appeals  are  resolved  by  arbitrators. 

Is  Arbitration  By  The  Government  Legal? 
Unconstitutional  Vesting  of  Judicial  Power 

Much  of  the  concern  about  the  legality  of  arbitration  by  the  Federal 
Government  can  be  traced  to  one  very  old  Federal  Circuit  Court  decision. 
The  court  held  in  United  States  v.  Ames5'  that  the  Secretary  of  War  ex¬ 
ceeded  his  authority  when  he  authorized  a  United  States  Attorney  to  agree 
to  arbitrate  a  dispute  concerning  damage  to  Government  land.  The  court 
apparently  based  its  decision  on  constitutional  grounds,  reasoning  that  no 
government  official  can  create  judicial  power  anywhere  except  in  a  court 
established  under  Article  III: 

All  judicial  power  is  by  the  constitution  vested  in  the  supreme  court,  and  such 
inferior  courts  as  congress  may,  from  time  to  time,  ordain  and  establish.  Const. 

U.S.  art.  3,  sec.  1.  No  department  nor  officer  has  a  right  to  vest  any  of  it  elsewhere; 
and  it  has  been  questioned  even  if  congress  can  vest  it  in  any  tribunals  not  organized 
by  itself  (citations  omitted).52 

Since  the  proposition  that  the  Constitution  prohibits  exercise  of  judicial 
power  by  any  body  other  than  Article  III  courts  has  been  discredited  since 
Ames,53  its  holding  seems  to  have  no  validity  today.  If  Ames  were  still  good 


„As  thc  Procurement  Commission,  supra  n.12,  Vol.  4  a.  3,  pointed  out.  “the  boardmembers  are  appomied  by  the 
•  mn«  denrnd  on  them  for  career  advancement;'’  contra,  Gantt  &  Burg,  supra  n.25  at  180. 

a?enC1  ’"Use  oi  flexible  alternative  disputes  settlement  procedures  is  consistent  with  the  general  philosophy  of  the  Pro¬ 
curement  Commission,  supra  n.\2.  Vo\.  4  at  W-20 

u United  States  v.  Ames.  24  F.  Gas.  784  (No.  14,441)  (C.C..D.  Mass.  184a). 

Reconstruction  Finance  Corp  v.  Bankers  Trust  Co.,  318  U.S.  163  (1943);  Sunshine  Anthracite  Coal  Co.,  v. 
Adkins.  310  U.S.  381  (1940). 
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law,  its  apparent  constitutional  holding  would  prevent  even  Congress 
through  specific  statutory  authorization  from  permitting  Government  officers 
to  agree  to  arbitrate.  Since  legislation  has  purported  to  authorize  arbitration 
by  the  Government  in  certain  specific  instances,34  it  seems  that  Congress 
did  not  feel  the  apparent  constitutional  rule  of  Ames  was  sound. 

Instead  of  being  used  as  a  bar  to  arbitration  by  the  Government  today, 
Ames  should  more  properly  be  viewed  as  an  example  of  the  general  nine¬ 
teenth  century  judicial  attitude  disfavoring  arbitration,  even  by  private 
parties.  Indeed,  a  somewhat  later  nineteenth  century  Supreme  Court  deci¬ 
sion,  United  States  u.  Farragut,™  upheld  arbitration  by  the  Federal  Gov¬ 
ernment  where  the  lower  court  had  agreed  to  refer  a  pending  suit  to  arbi¬ 
trators  whose  decision  would  become  the  judgment  of  the  court.  Although  the 
issue  of  the  authority  of  the  Government  to  submit  to  arbitration  was  not 
discussed  in  detail  in  Farragut,  its  holding  that  the  arbitration  was  valid 
seems  rather  authoritative  not  only  on  the  constitutional  issue,  but  also  on 
the  issue  of  whether  arbitration  requires  specific  statutory  authority. 

Specific  Statutory  Authority 

Although  the  Constitutional  objection  to  Government  arbitration  of 
contract  disputes  is  rather  clearly  no  longer  sound,  there  remains  the  ques¬ 
tion  of  whether  specific  statutory  authorization  is  necessary.  The  lack  of 
statutory  authority  has  been  one  of  the  arguments  relied  on  by  the  Comp¬ 
troller  General  during  this  century  to  hold  arbitration  illegal.56  It  is  well 
established  that  the  head  of  an  executive  department  has,  incident  to  his 
authority  to  run  his  department,  the  authority  to  handle  contract  disputes.37 
This  authority  extends  to  the  settlement  of  contract  disputes  by  compromise 
or  through  the  normal  dispute  process.  In  the  absence  of  any  statute  pro¬ 
hibiting  arbitration  by  the  Government,  this  authority  of  the  agency  head  to 
handle  and  settle  contract  disputes  certainly  should  obviate  the  need  for 
specific  legislation  permitting  arbitration. 

The  Comptroller  General  has  argued  that  the  existence  of  three  statutes 
explicitly  authorizing  the  Government  to  arbitrate  in  certain  specialized 
cases  makes  clear  a  general  requirement  for  such  legislation.58  Such  an 
argument  is  overstated  with  respect  to  the  Suits  in  Admiralty  Act  and  the 
Public  Vessels  Act.  Both  statutes  authorize  certain  high  Government  officials 
to  “arbitrate,  compromise,  or  settle”  certain  claims  arising  in  admiralty. 
The  Government  officials  named  had  not  previously  had  the  authority  to 
compromise  or  settle  such  specified  claims,  nor  to  submit  them  to  arbitration. 
Therefore,  in  authorizing  the  officials  to  handle  these  claims,  it  was  only 


'^Statutes  cited  n.  58  infra. 

"89  U.S.  (22  Wall)  406  (1874). 

>6See,  e.g.,  32  Comp.  Gen.  333  (1953);  19  Comp.  Gen.  700  (1940). 

'  See  n.15  supra. 

'"32  Comp.  Gen.  333,  335  (1953).  The  statutes  are;  Suits  in  Admiralty  Act,  46  U.S.C.  §749  (1970);  Public 
v«ssels  Act.  46  U.S.C.  §786  (1970);  Contract  Settlement  Act  of  1944.  41  U.S.C.  §1 13(e)  (1970).  Also,  the  Foreign 
Assistance  Act  of  1961  contains  a  provision  permitting  arbitration  of  claims  against  the  Agency  for  International  Devel¬ 
opment  arising  out  of  the  foreign  investment  guaranty  program.  22  U.S.C.  §2395(i)  (1970). 
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natural  for  Congress  to  include  the  authority  to  arbitrate.  By  contrast,  the 
authority  of  the  head  of  an  executive  department  to  handle  and  settle  con¬ 
tract  disputes  is  not  based  on  any  particular  statute,  but  rather  on  well 
established  practice  and  judicial  expression.59  There  has  been  no  occasion 
so  convenient  for  Congress  to  include  a  specific  authorization  of  arbitration 
for  general  contract  disputes.  The  specific  inclusion  of  arbitration  authority 
in  the  admiralty  claim  statutes  cannot  be  viewed  as  an  implicit  determination 
that  specific  authority  is  required  in  the  case  of  normal  contract  disputes. 

The  third  statute  authorizing  arbitration,  the  Contract  Settlement  Act 
of  1944, 60  deals  with  cases  of  a  type  which  the  military  departments  already 
had  general  authority  to  settle.  However,  the  legislative  history  of  this  Act 
indicates  that  Congress  never  considered  whether  or  not  such  a  specific 
statutory  authorization  was  required  to  allow  arbitration.01  The  only 
mention  of  the  arbitration  provisions  in  the  legislative  history  is  in  letters 
from  the  American  Arbitration  Association  supporting  the  use  of  arbitra¬ 
tion62  and  the  Attorney  General  opposing  it.63  Neither  letter  dealt  with 
the  issue  of  whether  specific  statutory  authorization  would  be  required.  The 
AAA  proposed  that  the  Act  make  arbitration  available  at  the  option  of  the 
contractor  in  all  cases.  Since  it  is  clear  that  legislation  would  be  required  to 
force  a  Government  agency  to  give  contractors  an  option  of  arbitrating,  the 
AAA’s  proposal  cannot  be  taken  as  an  indication  that  legislation  is  necessary 
merely  to  allow  a  Government  agency  to  arbitrate.  Although  the  Act,  as 
passed,  merely  gave  the  Government  agencies  the  option  of  allowing  the 
contractor  to  arbitrate,  this  difference  from  the  original  AAA  proposal  is 
probably  due  to  the  uncertainties  and  compromise  inherent  in  the  legislative 
process.  There  is  no  indication  in  the  legislative  history  that  Congress  felt 
this  Act  was  required  to  legitimate  arbitration. 

In  summary,  none  of  the  three  statutes  specifically  authorizing  arbitra¬ 
tion  by  the  Government  should  be  taken  as  an  expression  of  congressional 
intent  that  specific  statutory  authorization  is  necessary  before  Government 
officials,  who  clearly  possess  the  authority  to  settle  contract  disputes,  may 
submit  such  disputes  to  arbitration. 

Statu  tes 

Three  other  Federal  statutes  have  been  relied  upon  by  the  Comptroller 
General  to  deny  the  validity  of  arbitration  by  the  Government.  Title  31, 
Section  672,  prohibits  payment  of  expenses  connected  with  any  commission 
or  inquiry,  other  than  courts  martial  or  military  courts  of  inquiry,  unless 
special  appropriations  have  been  made.  Title  31,  Section  673,  prevents  public 
funds  from  being  used  to  pay  expenses  of  “any  commission,  council,  board,  or 
other  similar  body”  unless  the  body  “shall  have  been  authorized  by  law.” 


’’See  n.  15  supra. 

11  Hearings  on  S.  1268,  S.  1280,  and  S.J  Res  80  Before  Subcomm.  of  the  Senate  Comm,  on  Military  Affairs,  78th 
Cong.,  1st  Sess.  (1944)  (hereinafter  cited  as  1944  Hearings]. 

'■'-1944  Hearings,  pi.  6  at  435-443. 

"Id.  at  522-29. 
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For  a  time  these  statutes  were  invoked  by  the  Comptroller  General  to  dis¬ 
allow  payments  for  the  expenses  of  arbitration.64  Such  an  interpretation  of 
these  late  18th  and  early  19th  century  statutes  is  inconsistent  with  modern 
practice.  So  interpreted,  the  statutes  would  prevent  the  payment  of  expenses 
of  boards  of  contract  appeal  or  most  special  advisory  bodies,  which  are  com¬ 
monly  used  in  the  executive  branch  although  seldom  officially  authorized  by 
Congress.  Fortunately,  the  Comptroller  General  has  retreated  from  so  ex¬ 
pansive  an  interpretation.  He  has  taken  the  position  that  it  is  sufficient  for 
boards  or  commissions  to  be  authorized  implicitly  by  general  statutes  author¬ 
izing  executive  agencies  to  carry  out  their  activities.65 

The  third  statute  that  the  Comptroller  General  still  appears  to  rely  on 
to  disfavor  arbitration  is  the  Budget  and  Accounting  Act.66  The  Act  provides 
that  “all  claims  and  demands  whatever  by  the  Government  of  the  United 
States  or  against  it  .  .  .  shall  be  settled  and  adjusted  in  the  General  Account¬ 
ing  Office.’’67  The  Comptroller  General  has  argued  that  arbitration  of  a 
claim  against  the  Government  effectively  ousts  the  GAO  of  its  statutory  juris¬ 
diction  to  settle  claims.  Although  strangely  similar  to  the  now  discredited 
doctrine  that  arbitration  is  unconstitutional  because  it  ousts  Article  III  courts 
of  their  jurisdiction,  the  Comptroller  General  has  never  disavowed  this 
position.  This  argument  would  also  apparently  prohibit  the  practice  of 
allowing  contractor  claims  to  be  decided  by  agency  boards  of  contract  appeals 
whose  decisions  are  not,  short  of  fraud,  subject  to  GAO  challenge  in  the 
courts. 

Although  the  role  of  the  GAO  as  a  reviewer  of  agency  contract  settle¬ 
ments  was  at  one  time  clouded,68  the  Supreme  Court  made  it  explicit  in 
SirE  Contractors'. 

Since  the  AEC  withheld  payment  solely  because  of  the  views  of  the  Comptroller 
General  and  since  he  had  been  given  no  authority  to  function  as  another  tier  of 
administrative  review,  there  was  no  valid  reason  for  the  AEC  not  to  settle  with 
petitioner  according  to  its  earlier  decision.1'9 

Although  his  lengthy  dissent  disagreed  on  other  grounds,  Justice  Brennan 
carefully  reviewed  the  legislative  history  of  the  Wunderlich  Act  and  found 
“GAO’s  attempt  to  obtain  the  power  of  binding  review  over  disputes  deci¬ 
sions  was  [a]  failure.”70  The  clear  denial  of  GAO  review  authority  renders 
this  final  objection  of  the  Comptroller  General  insubstantial. 


“  5  Comp.  Gen.  417  (1925). 

*540  Comp.  Gen.  478  (1961);  22  Comp.  Gen.  140,  143  (1942). 

“31  U.S.C.  §§41-56,  71  (1970);  8  Comp.  Gen.  96,  97  (1928). 

6731  U.S.C.  §71  (1970). 

“See  Braucher,  supra  n.14  at  478,  489. 

“S.  Sc  E.  Contractors  v.  United  States,  supra  n.l  at  10. 

'°Id.  at  55.  The  separate  question  of  the  judicial  scope  of  review  over  decisions  by  private  arbitrators  in  Government 
contract  cases  will  be  discussed  mfra  notes  78-88.  The  argument  in  the  text  here  is  that  the  broad  Budget  and  Accounting 
Act  language  should  not  be  construed  to  prohibit  private  arbitrators,  rather  than  the  GAO,  from  deciding  contract  dis¬ 
putes,  and  not  necessarily  that  the  SirE  holding  that  the  GAO  cannot  in  any  way  challenge  a  board  of  contract  appeals 
decision  would  also  apply  to  decisions  of  private  arbitrators. 
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Precedent  Supporting  Arbitration 

Not  only  is  there  an  absence  of  persuasive  authority  for  the  proposition 
that  arbitration  by  the  Government  is  illegal,  but  there  also  exists  substantial 
modern  authority  for  the  opposite  conclusion.  In  George  J.  Grant  Construc¬ 
tion  Company  v.  United  States,1'  the  Court  of  Claims  held  that  a  contractor 
could  not  seek  judicial  relief  against  the  Government  in  a  contract  dispute 
when  it  had  failed  to  pursue  the  arbitration  remedy  specified  in  the  contract. 
The  Court  analogized  arbitration  to  the  normal  contracting  officer  and 
board  of  contract  appeals  disputes  procedure  and  rejected  the  argument  that 
the  arbitration  provision  was  illegal.  Speaking  of  the  standard  “disputes” 
article,  the  Court  wrote: 

That  article  provides  that,  in  case  of  dispute,  the  decision  should  be  made  by  the 
contracting  officer,  subject  to  the  contractor’s  right  to  appeal  to  the  head  of  the 
department,  whose  decision  should  be  Final.  That  is  a  sort  of  arbitration,  albeit  by 
agents  of  one  party  to  the  contract.  Vet,  it  violates  as  completely  as  arbitration  by 
third  persons,  as  provided  for  in  the  instant  contract,  would  violate,  any  doctrine 
that  Congress  has  consented  to  have  decisions  made  against  the  Government  only 
in  the  Court  of  Claims.72 

Another  argument  in  support  of  the  legality  of  arbitration  may  be  de¬ 
rived  from  a  series  of  Comptroller  General  decisions.  They  have  held  that 
although  the  Government  may  not  submit  the  issue  of  “liability”  or  the 
existence  of  a  “legal  right”  to  private  arbitrators,  they  may  be  allowed  under 
a  contract  clause  to  “appraise”  the  amount  of  money  owed  to  or  by  the 
Government,  provided  the  legal  obligation  is  derived  from  another  portion  of 
the  contract.73  There  is  little  basis  in  policy  or  logic  for  a  distinction  between 
“appraisal”  and  “arbitration”  in  a  consideration  of  the  arguments  discussed 
above  as  to  the  necessity  for  specific  statutory  authorization.  Indeed,  the 
“jurisdiction”  of  the  General  Accounting  Office  (or  of  the  Courts)  seems  to 
be  no  less  encroached  upon  by  allowing  private  arbitrators  to  determine  the 
extent  of  liability  than  by  allowing  the  same  arbitrators  to  determine  the 
existence  of  the  liability.  The  Comptroller  General’s  admission  that  “ap¬ 
praisal”  is  proper  should  cause  his  arguments  against  the  legality  of  “arbi¬ 
tration”  to  be  taken  less  seriously. 

Thus,  the  only  remotely  recent  court  decision  on  this  issue  supports  the 
legality  of  arbitration;  and  even  some  decisions  of  the  Comptroller  General 
can  be  used  to  argue  for  this  position.  Although  scholarly  comment  on  this 
issue  is  both  sparse  and  somewhat  dated,  it  unanimously  agrees  on  the 
legality  of  arbitration  by  the  Government."4 

How  Would  Arbitration  Work? 

Even  if  specific  statutory  authority  is  not  required  before  the  Govern¬ 
ment  may  agree  to  arbitrate,  certain  legal  uncertainties  and  troublesome 
policy  considerations  nevertheless  surround  the  use  of  arbitration. 

71 109  F.  Supp.  245  (Ct.  Cl.  1953). 

12 Id.  at  247. 

7’22  Comp.  Gen.  140,  145  (1942);  20  Comp.  Gen.  95,  99  (1940). 

’'Braucher,  supra  n.14;  Miami  L.Q  ,  supra  n.14. 
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Orders  to  Arbitrate 

Agreements  between  the  Government  and  contractors  to  arbitrate  could 
be  made  either  at  the  time  a  dispute  arises  or  prospectively  in  the  original 
agreement  as  part  of  the  disputes  clause.  If  agreement  to  arbitrate  exists  at 
the  time  of  the  dispute,  no  legal  impediments  to  such  a  resolution  will  arise; 
but,  should  the  Government  balk,  despite  a  contract  clause  calling  for  arbi¬ 
tration,  questions  of  judicial  authority  to  order  arbitration  become  relevant. 
The  Federal  Arbitration  Act'5  would  apparently  make  an  agreement  by  the 
Government  to  submit  to  arbitration  valid  except  for  reasons  which  would 
render  any  contract  unenforceable.  Most  any  federal  procurement  contract 
would  be  “a  contract  evidencing  a  transaction  involving  commerce,”76  as 
“commerce”  is  defined  in  the  Act.'7  However,  the  provisions  of  the  Act  pro¬ 
viding  for  the  issuance  of  court  orders  to  compel  arbitration  do  not  seem  to 
fit  well  in  cases  of  Government  contract  disputes.  Section  4  of  the  Act  pro¬ 
vides: 

A  party  aggrieved  by  the  alleged  failure,  neglect,  refusal  of  another  to  arbitrate 
under  a  written  agreement  for  arbitration  may  petition  any  United  States  district 
court  which,  save  for  such  agreement,  would  have  jurisdiction  under  Title  28,  in  a 
civil  action  or  in  admiralty  of  the  subject  matter  of  a  suit  arising  out  of  the  con¬ 
troversy  between  the  parties,  for  an  order  directing  that  such  arbitration  proceed 
in  the  manner  provided  for  in  such  agreement.78  (Emphasis  added.) 

In  Government  contract  disputes  in  which  the  amount  in  controversy  exceeds 
Si 0,000,  jurisdiction  is  vested  by  the  Tucker  Act  exclusively  in  the  Court  of 
Claims.79  Thus,  the  Federal  Arbitration  Act  does  not  itself  grant,  in  cases 
involving  more  than  $10,000,  any  court  the  right  to  issue  an  injunction  com¬ 
pelling  the  Government  to  arbitrate.  However,  a  plausible  argument  can  be 
made  that  the  Court  of  Claims  has  the  power,  under  the  All  Writs  Act,80  to 
issue  orders  enforcing  an  arbitration  agreement  which  has  been  rendered 
substantively  valid  by  the  Federal  Arbitration  Act.  If  the  Court  of  Claims  did 
not  issue  an  order  compelling  the  Government  to  arbitrate,  the  contractor 
would  be  left  to  pursue  his  remedy  via  the  contracting  officer  and  board  of 
contract  appeals.  At  that  point,  if  the  case  eventually  came  before  the 
Court,  it  would  be  in  a  significantly  different  posture  than  the  Federal  Arbi¬ 
tration  Act  would  seem  to  require  when  it  declares  the  arbitration  clause  to 
be  valid  in  a  substantive  sense.  The  All  Writs  Act  would  seem  to  be  the 
appropriate  authority  for  the  Court  of  Claims  to  prevent  such  interference 

~  '>9  U.S.C.  §1  elseq.  (1970). 

76The  Act  provides  in  pertinent  part:  “A  written  provision  in  ...  a  contract  evidencing  a  transaction  involving 
commerce  to  settle  by  arbitration  a  controversy  thereafter  arising  out  of  such  contract  or  transaction,  or  the  refusal  to 
Perform  the  whole  or  any  part  thereof,  or  an  agreement  in  writing  to  submit  to  arbitration  an  existing  controversy 
seising  out  of  such  a  contract,  transaction,  or  refusal,  shall  be  valid,  invocable,  and  enforceable,  save  upon  such  grounds 
as  exist  at  taw  or  in  equity  for  the  revocation  of  any  contract.”  9  U.S.C.  §2  (1970). 

"“Commerce”  is  defined  as:  “  .  .  .  commerce  among  the  several  States  or  with  foreign  nations,  or  in  any  Territory 
of  the  United  States  or  in  the  District  of  Columbia,  or  between  any  such  Territory  and  another,  or  between  any  such 
Territory  and  anv  State  or  foreign  nation,  or  between  the  District  of  Columbia  and  any  State  or  Territory  or  foreign 
nation  .  .  .”  9  U.S.C.  §1  (1970).  Thus,  practically  any  Federal  procurement  contract  would  constitute  a  “contract 

evidencing  a  transaction  involving  commerce.” 

'*9  U.S.C.  §4  (1970). 

7,28  U.S.C.  §  §  1 346(a)(2),  1491  (1970). 

*"28  U.S.C  §1651  (1970).  Section  1651(a)  provides:  “The  Supreme  Court  and  all  courts  established  by  Act  of 
Congress  mav  issue  all  writs  necessary  or  appropriate  in  aid  of  their  respective  jurisdictions  and  agreeable  to  the  usages 
snd  principles  of  law.” 
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with  its  jurisdiction  by  ordering  arbitration.  Furthermore,  since  such  an  order 
would  run  against  an  executive  agency,  it  would  be  in  the  nature  of  a  writ  of 
mandamus,  which  is  clearly  authorized  in  appropriate  cases  by  the  All 
Writs  Act.81 

In  the  only  instance  in  which  the  Court  of  Claims  has  dealt  with  this 
issue  (albeit  in  a  dictum ),  it  indicated  a  clear  belief  that  the  Government 
could  not  be  compelled  to  fulfill  a  contractual  commitment  to  arbitrate.  In 
Aktiebolaget  Bofors  v.  United  States 82  the  court  dismissed  an  argument  of  a 
contractor  on  the  ground  that  the  Government  could  not  be  compelled  to 
arbitrate.  He  had  contended  that  the  refusal  of  the  Government  to  arbitrate 
pursuant  to  a  contractual  provision  gave  rise  to  a  cause  of  action  which 
would  start  the  applicable  statute  of  limitations,  which  had  already  run  on 
the  underlying  contractual  cause  of  action,  running  again.  The  Court  did  not 
reach  the  issue  of  the  validity  of  the  arbitration  clause,  but  assumed  arguendo 
its  validity: 

In  the  absence  of  special  circumstances  such  as  that  one  has  been  misled,  to  his 
damage,  by  the  repudiation  of  an  agreement  to  arbitrate,  the  only  effective  judicial 
remedy  for  such  a  refusal  is  a  decree  for  specific  performance.  That  remedy  is  not 
available  against  the  United  States  since  it  has  not  consented  to  such  suits.83 

The  court  in  Bofors  seemed  to  feel  that  the  difficulty  in  compelling  the 
Government  to  arbitrate  arose  not  from  the  lack  of  a  statute  giving  the  Court 
of  Claims  the  explicit  authority  to  issue  orders  compelling  arbitration,  but 
rather  from  the  fact  that  the  Government  had  not  “consented”  to  be  a 
defendant  in  an  action  to  compel  arbitration.  This  sovereign  immunity  argu¬ 
ment  ignores  the  common  sense  interpretation  that  by  entering  into  a  con¬ 
tract  containing  an  arbitration  provision,  the  Government  effectively  consents 
to  be  sued,  not  merely  on  an  action  to  enforce  an  arbitral  award,  but  also  on 
an  action  to  compel  arbitration.  This  argument  has  been  accepted  by  state 
courts  in  rejecting  the  contention  of  state  governments  that  they  could  not  be 
compelled  to  arbitrate  pursuant  to  contractual  provision,84  but  the  paucity 
of  arbitration  decisions  in  Federal  Government  cases  leaves  some  doubt  about 
the  enforceability  of  Federal  agreements  to  arbitrate. 

Standard  of  Review 

What  would  happen  should  one  of  the  contracting  parties  be  unhappy 
with  an  arbitral  decision?  Presumably,  the  dissatisfied  party  would  seek 
judicial  relief  from  the  decision  in  a  federal  court.85  In  this  situation,  it  is 

“'See  Territo  v.  United  States  170  F.  Supp.  855  (D.  N.J.  1959)  (dictum),  appeal  dismissed,  358  U.S.  279,  mo/ton  to 
reinstate  denied,  359  U.S.  963;  Eng.  u.  Acheson,  108  F.  Supp.  682  (D.N.Y.  1952)  (dictum).  But  cf  Borak  u.  Biddle  Hi 
F.2f  278  (D.C.  Cir.  1944),  cert,  denied.  323  U.S.  738. 

,2153  F.  Supp.  397  (Ct.  Cl.  1957). 

"Id.  at  399. 

"‘Watkins  v  Department  of  Highways  of  the  Commonwealth  of  Kentucky,  290  S.W.2d  28  (Kv  App.  1956);  cf.  Dor¬ 
mitory  Auth.  of  State  of  New  York  v.  Span  Electric  Corp..  18  N.Y.2d  114.  271  N.Y.S.2d  983.  218  N.E.2d  693  (1966). 

»qf  ,he  Government  is  unsatisfied  with  an  arbitral  award,  it  is  unclear  whether  it  would  be  allowed  to  appeal 
S  &  E  Contractors  v.  United  States,  supra  n.l  held  that  the  Government  could  not  appeal  a  decision  of  a  board  of  con¬ 
tract  appeals  The  lack  of  clarity  in  the  rationale  for  Justice  Douglas'  majority  opinion  makes  it  difficult  to  apply  5  t  £> 
reasoning  to  arbitral  awards.  However,  the  opinion  relied  on  the  words  of  the  existing  dispute  clause,  id.  at  9.  and  on  the 
unfairness  of  the  procuring  agency’s  final  opinion  being  challenged  by  another  Government  agency,  id.  at  13-14  G.ven  an 
amended  disputes  clause  allowing  less  than  “final  and  conclusive”  arbitration  and  a  decision,  not  bv  the  agency,  but  ov 
independent  arbitrators,  the  Court  might  look  more  favorably  upon  Government  appeals. 
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unclear  what  standard  of  review  the  court  should  apply.  The  standard  most 
likely  to  result  in  the  affirmance  of  the  arbitral  award  is  that  provided  by  the 
Federal  Arbitration  Act.86  If  this  statute  is  deemed  applicable  to  arbitration 
by  the  Government,87  the  award  could  be  vacated  only  on  one  of  several  very 
narrow  grounds,  including  fraud,  partiality,  or  misconduct  or  actions  beyond 
the  authority  of  the  arbitrator.88  Should  this  standard  be  deemed  applicable, 
the  award  of  arbitrators  would  be  much  more  difficult  to  upset  than  a  deci¬ 
sion  by  an  agency  board  of  contract  appeals.  Under  the  Wunderlich  Act,89 
such  decisions  may  be  reversed  if  they  involve  findings  of  fact  not  supported 
by  substantial  evidence  or  erroneous  interpretations  of  law.90  As  previously 
discussed,  the  Federal  Arbitration  Act  would  seem,  by  its  terms,  to  apply  to 
arbitration  by  the  Government  of  disputes  arising  under  a  contract  involving 
“commerce;”  however,  the  Act’s  provisions  for  enforcement  of  an  agreement 
to  arbitrate  do  not  appear  to  contemplate  the  Government  as  a  party. 

The  Wunderlich  Act  is  itself  arguably  applicable  to  an  arbitral  decision 
involving  the  Government.  However,  as  in  the  case  of  the  Arbitration  Act, 
it  seems  unlikely  that  this  issue  was  considered  by  the  drafters.  The  section 
of  the  Act  dealing  with  review  of  findings  of  fact  applies  to  “any  decision  of 
the  head  of  any  department  or  agency  or  his  duly  authorized  representative 
or  board  in  a  dispute  involving  a  question  arising  under  such  contract.”91 
The  question  faced  here  is  whether  the  words  “his  duly  authorized  repre¬ 
sentative  or  board”  would  be  interpreted  to  include  a  panel  of  arbitrators, 
one  or  more  of  whom  may  have  been  chosen  by  the  agency.  The  second  part 
of  the  Wunderlich  Act,  dealing  with  questions  of  law,  applies  to  the  “deci¬ 
sion  of  any  administrative  official,  representative  or  board.”92  Again,  the 
question  arises  whether  the  drafters  intended  the  reference  to  “administra¬ 
tive  .  .  .  representative  or  board”  to  apply  only  to  Government-employed 
personnel,  or,  more  generally,  to  any  panel. 

A  third  standard  of  review  is  also  possible,  namely  that  the  court  would 
find  neither  the  Federal  Arbitration  nor  Wunderlich  acts  applicable  and 
grant  a  de  novo  review  of  an  arbitral  award.  Arbitration  would  clearly  be 
intended  as  an  expeditious  substitute  for  judicial  determination  of  a  dispute, 
and,  in  the  absence  of  Congressional  direction  of  how  to  view  such  proce¬ 
dures,  the  courts  might  determine  that  it  is  the  Government’s  duty  to  con¬ 
tractors  to  make  available  at  some  point  full  due  process  guarantees.  Such 
procedures  could  be  provided  by  de  novo  review  either  in  the  court  or  through 
remand  to  a  board  of  contract  appeals. 

Much  of  the  unpredictability  of  judicial  standards  of  review  might  be 
cleared  up  in  the  Government/contractor  agreement  to  arbitrate.  Relying  on 
the  basic  contract  principle  that  parties,  including  the  Government,  can 

"6See  n.75  supra. 

,7See  notes  68-77  supra. 

M9  U.S.C.  §10  (1970). 

*’41  U.S.C.  §§321-22  (1970). 

wThe  Wunderlich  Act  has  been  construed  to  prevent  the  Court  of  Claims  from  engaging  in  a  de  novo  review  of 
findings  of  fact  by  agency  boards  of  contract  appeals,  at  least  where  such  boards  provide  trial-type  procedures.  United 
States  v.  Bianchi  &  Co.,  supra  n.27. 

’>41  U.S.C.  §321  (1970). 

’*41  U.S.C.  §322  (1970). 
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agree  to  be  bound  by  the  decision  of  a  designated  person,  the  Government 
and  contractor  could  specify  the  degree  of  finality  to  be  given  the  arbitral 
award.93  If  a  court  did  not  find  such  an  agreement  contrary  to  either  the 
Federal  Arbitration  or  Wunderlich  acts,  it  would  review  the  arbitral  decision 
in  light  of  the  guidance  in  the  parties’  agreement.  Without  any  past  experi¬ 
ence  in  judicial  review  of  arbitrated  Government  claims,  however,  the  finality 
issue  remains  an  impediment  to  both  Government  and  contractor  willingness 
to  use  such  procedures. 

Loss  of  Uniformity 

One  possible  disadvantage  of  using  arbitrators  might  be  a  loss  of  uni¬ 
formity  in  Government  procurement  decisions.  The  boards  of  contract  ap¬ 
peals,  especially  the  ASBCA,  have  over  the  years  been  able  to  elucidate  many 
areas  of  procurement  law  and  establish  recognized  precedents.  That  uni¬ 
formity  might  be  lost  if  arbitrators,  who  either  wrote  limited  opinions  or  no 
opinions  at  all,  decided  many  disputes. 

This  disadvantage  is  somewhat  lessened  by  the  predominance  of  factual, 
rather  than  legal,  questions  in  Government  contract  disputes.  The  Com¬ 
mission  on  Government  Procurement  found  that  disputes  brought  before  the 
boards  were  essentially  factual,  with  most  involving  specifications,  contract 
changes,  or  default  terminations.94  Such  factual  disputes  require  little  expo¬ 
sition  of  overriding  principles  of  law.  Rather,  understanding  of  the  particular 
procurement  and  commercial  practices  involved  must  be  applied  to  sort  out 
the  facts.  It  is  such  expertise  that  specially  selected  arbitrators  can  be  par¬ 
ticularly  useful  in  providing.95 

In  some  basically  factual  disputes  between  Government  and  contractors, 
it  may  be  desirable  to  have  arbitrators  who  need  not  justify  their  decisions  in 
written  opinions.  As  the  Navy  cases  demonstrate,  claims  based  on  large 
value,  long-running  contracts  can  involve  complex  factual  determinations  and 
immense  volumes  of  data  and  records.  In  such  cases,  the  basic  facts  that 
establish  the  extent  of  validity  of  the  claim  may  be  clear,  but  precisely  sub¬ 
stantiating  each  portion  of  the  claim  in  light  of  the  mass  of  records  may 
require  inordinate  effort  and  have  minimal  precedential  value.  As  one  com¬ 
mentator  has  said  of  the  disputes  involved  in  many  Government  contract 
cases: 

[TJhere  may  be  a  legitimate  need  for  a  method  of  dispute  settlement  using  a  simple 
jury  verdict  or  statement  of  award  approach  with  covert  premises  that  will  not  lead 
to  confusing  precedents  but  which  perform  justice  in  individual  situations. % 

Not  all  disputes  would  be  well  suited  for  such  forms  of  resolution;  some  will 
involve  important  principles  of  law;  others  will  depend  on  one  crucial  factual 
element  whose  interpretation,  a  mixed  question  of  fact  and  law,  will  be  a 
significant  precedent.  The  current  dispute  procedures  at  the  board  of  con- 

’’Wiluston,  Contracts,  Vol.  3,  §§794-803  (1936);  Corbin.  Contracts,  Vol.  3A,  §652  (1960);  see  also  Shedd, 
supra  n. 8  at  43-44. 

^Procurement  Commission,  supra  n.12,  Vol.  4  at  15. 

,5Frenzen  supra  n.8  at  64-70,  finds  that  private  parties  are  most  likely  to  make  use  of  commercial  arbitration 
when  factual  questions  predominate  and  legal  or  policy  questions  are  not  essential  to  resolution  of  the  dispute, 
at  75.  n.9t.  75-77. 
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tract  appeals  level,  however,  are  often  unable  to  supply  a  flexible  resolution 
procedure  when  it  would  be  appropriate,  because  of  the  extent  to  which  they 
have  been  judicialized. 

Conclusion:  A  Proposal 

The  -time  has  arrived  to  give  private  arbitration  an  opportunity  to  prove 
itself  as  a  desirable  means  of  resolving  Government  contract  disputes.  Al¬ 
though  great  dissatisfaction  has  been  expressed  with  existing  dispute  proce¬ 
dures,  no  real  changes  have  been  made  in  recent  years.  In  1972  the  Commis¬ 
sion  on  Government  Procurement  made  serveral  suggestions  for  improving 
disputes  settlement:  informal  conferences  at  a  level  higher  than  the  contract¬ 
ing  officer  to  review  decisions  of  contracting  officers  adverse  to  the  contractor, 
regional  small  claims  boards  to  resolve  disputes  involving  $25,000  or  less,  and 
direct  access  to  the  courts  for  contractors  not  desiring  to  process  their  claims 
through  the  boards  of  contract  appeals.97  These  suggestions  were  made  to 
cure  many  of  the  same  problems  of  inefficiency  in  the  present  system  for 
which  private  arbitration  has  been  advanced  as  a  solution  here.  Each  repre¬ 
sents  an  attempt  to  add  some  flexibility  to  the  existing  dispute  procedures,  to 
expedite  resolution  and  to  reduce  costs  of  litigation.  Each  solution  has  run 
into  resistance  from  various  parts  of  the  executive  branch,  and  none  has 
been  adopted. 

No  attempt  has  been  made  here  to  compare  the  merits  of  these  sug¬ 
gestions  with  those  of  private  arbitration.  Any  attempt  to  select  the  best  over¬ 
all  dispute  settlement  procedures  would  entail  detailed  descriptions  of  the 
procurement  process  beyond  the  scope  of  this  article.  It  is  unlikely,  however, 
that  any  one  procedure  would  be  best  suited  for  all  disputes.  The  apparent 
promise  of  private  arbitration  argues  for  Government  experimentation.  Such 
experimentation  could  provide  empirical  evidence  on  the  efficacy  of  such 
procedures  that  would  be  useful  in  the  future  as  the  Government  slowly  re¬ 
organizes  its  dispute  procedures. 

The  GAO  should  reverse  its  position  on  arbitration,  and  Government 
procurement  agencies  should  encourage  their  contracting  officers  to  suggest 
private  arbitration  to  contractors.  If  the  contracting  officer  and  contractor 
are  having  difficulties  that  are  hindering  timely  issuance  of  a  contracting 
officer’s  decision,  or  if  such  a  decision  has  been  issued,  but  the  contractor  is 
unhappy  about  the  prospect  of  processing  his  claim  through  a  board  of  con¬ 
tract  appeals,  the  two  parties  may  find  it  advantageous  to  submit  their 
dispute  to  private  arbitrators. 

Selection  of  disputes  that  would  be  amenable  to  arbitration  would  be 
utade  on  a  case-by-case  basis.  It  would  seem  most  likely  that  factual  disputes 
best  resolved  by  persons  with  expertise  in  the  commercial  practices  at  issue 

” Procurement  Commission,  supra  n.12,  Vol.  4  at  1-4,  11-29.  An  optional  non-final  agency  review,  similar  in 
Purpose  to  the  Commission’s  suggested  informal  review,  was  also  proposed  by  Schultz,  Wunderlich  Revisited:  Mew  Limits 
°n  Judicial  Review  of  Administrative  Determination  of  Government  Contract  Disputes,  29  Law  &  Contemp.  Prob. 
'5,  130,  134  (1964).  Another  approach  that  would  allow  boards  of  contract  appeals  to  regain  their  flexibility  has  been 
Proposed  by  Spector,  supra  notes  12  and  28.  He  would  rewrite  the  disputes  clause  to  allow  de  novo  judicial  review.  See 
*  50  Sachter,  supra  n.17  at  378-79  for  recommendations  aimed  at  increasing  the  quasi-judicial  nature  of  the  boards. 
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would  be  the  types  of  disputes  best  suited  for  referral  to  private  arbitrators. 
Standard  procedures  for  commercial  arbitration  could  be  used.  Three  person 
panels  would  seem  best  suited  for  large,  complicated  claims,  but  one  person 
panels  might  prove  acceptable  in  smaller  or  simpler  cases.  Because  there 
would  be  agreement  at  the  time  of  the  dispute  that  arbitration  was  desired, 
no  problems  with  enforcement  of  prior  agreements  to  arbitrate  would  arise.98 
Although  the  degree  of  finality  that  would  attach  to  the  arbitrator’s  decision 
would  be  questionable,"  the  parties  could  weigh  that  problem.  Eventually, 
an  aggrieved  party  in  such  an  arbitration  would  proceed  to  the  Court  of 
Claims  where  the  scope  of  review  would  have  to  be  clarified.  In  the  interim, 
as  long  as  both  parties  remained  satisfied  with  arbitral  awards,  no  need 
would  arise  to  resolve  this  legal  issue.100 

No  legislative  changes  in  procurement  laws  would  be  necessary  for 
agencies  to  begin  experimenting  with  use  of  private  arbitration.  Nor  would 
it  seem  necesury  for  adoption  of  revised  contract  disputes  clauses  in  new 
contracts  before  arbitration  could  be  given  a  trial.  Contractors  would  agree 
with  the  Government  to  amend  existing  disputes  clauses  at  the  time  it  was 
decided  to  submit  a  dispute  to  arbitration.101  Arbitration  would  be  substi¬ 
tuted  for  the  dispute  procedures  outlined  in  existing  contract  clauses.  Strong 
leadership,  however,  might  be  required  in  many  agencies  to  encourage  pro¬ 
curement  officials  to  use  private  arbitration.  Although  arbitration  was  ex¬ 
plicitly  authorized  for  resolving  World  War  II  contract  claims,  it  was  rarely, 
if  ever,  used.102  The  long-standing  opposition  of  the  Comptroller  General 
to  private  arbitration  of  contract  claims  has  made  procurement  officials  wary 
of  this  alternative. 

If  a  sizeable  number  of  contract  disputes  were  resolved  by  arbitration, 
evidence  would  be  accumulated  on  whether  arbitration  expedited  settlements 
and  provided  fair  resolution  of  disputes,  and  thus  supplemented  existing  pro¬ 
cedures  that  have  on  many  occasions  failed  to  fulfill  those  twin  goals.  Guide¬ 
lines  could  be  established  to  help  Government  procurement  officials  deter¬ 
mine  the  disputes  most  likely  to  benefit  from  such  resolution. 

It  is  in  the  best  interest  of  both  the  Government  and  its  contractors  that 
a  quick  and  efficient  remedy  exist  for  resolving  contract  disputes.  Arbitration 
has  proven  highly  successful  as  a  means  of  resolving  disputes  in  other  con¬ 
texts.  It  is  high  time  that  antiquated  rulings  against  use  of  arbitration  in 
Government  contract  cases  be  discarded  and  this  modern  dispute  settlement 
tool  be  employed. 


’"See  notes  68-77  supra. 

’’See  notes  78-86  supra. 

'“'An  alternative  to  private  arbitration  that  avoids  some  of  the  problems  of  enforceability  and  scope  of  review,  and 
that  might  be  especially  useful  for  large,  long-standing  claims  such  as  the  Navy’s,  would  be  for  the  agency  head  to  ap¬ 
point  a  specially  selected,  distinguished  panel  as  his  ‘designated  representatives"  to  resolve  claims.  This  panel  would 
substitute  for  cither  the  contracting  ofTicer  or  board  of  contract  appeals.  It  would  have  many  of  the  same  advantages  as 
private  arbitration,  sec  notes  38-43;  but,  because  it  was  set  up  as  the  agency  head's  designated  representative,  it  should 
avoid  the  criticism  leveled  by  the  GAO  at  truly  private  arbitration. 

""Revision  of  ASPR  and  Federal  Procurement  Regulation  dispute  clauses,  n.17  supra,  would  probably  be  required 
to  give  contracting  officers  the  authority  to  enter  arbitration  agreements. 

,02Braucher.  supra  n.14  at  485. 
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I.  Introduction 

Long  a  subject  of  scholarly  analysis,  the  issue  of  whether  federal 
entities  can  or  should  use  binding  arbitration  to  resolve  disputes 
concerning  federal  government  contracts  deserves  thorough  re¬ 
view  in  light  of  the  passage  of  the  Contract  Disputes  Act  of  1978 
(the  CD  A).1  That  Act  provides  a  unified  system  for  resolving  dis¬ 
putes  involving  federal  acquisition  contracts.  This  article  will  com¬ 
pare  binding  arbitration  to  the  CDA  dispute  resolution  system  and 
determine  if  arbitration  is  a  permissible  and  desirable  substitute  for 
the  latter. 

Before  1978,  the  general  rule  was  that,  absent  specific  statutory 
authority,  government  agencies  could  not  be  bound  by  agreements 
to  arbitrate  while  government  corporations  could.2  This  is  a  strik¬ 
ing  departure  from  the  general  judicial  climate  of  the  last  fifty 
years  which  has  consistently  favored  the  use  of  arbitration.  Pre¬ 
vious  works  have  discussed  the  unique  and  arguably  weak  justifica¬ 
tions  for  the  federal  prohibition.3  Most  observers  have  concluded 
that  the  barriers  to  the  use  of  arbitration  are  surmountable.4  Some 
have  predicted  a  dramatic  increase  in  the  use  of  arbitration  in  the 
government  contract  setting  as  those  barriers  are  whittled  away.5 


1.  41  U.S.C.  §§  601-613  (1982). 

2.  See  Cogan,  Are  Government  Bodies  Bound  by  Arbitration  Agreements? ,  22  Arb.  J. 
151,  152  (1967);  Braucher,  Arbitration  Under  Government  Contracts,  17  Law  & 
Contemp.  Probs.  473,  485  (1952);  Note,  Authority  of  Government  Corporations  to 
Submit  Disputes  to  Arbitration,  49  Colum.  L.  Rev.  97,  97—98  ( 1 949);  Note,  Arbitration 
and  Government  Contracts,  50  Yale  L.J.  458,  462  (1941);  see  also  infra  at  79-83. 

3.  See  Hardy  8c  Cargill,  Resolving  Government  Contract  Disputes:  Why  Nut  Arbi¬ 
trate?,  34  Fed.  B.J.  1,  8—10  (1975);  Katzman,  Arbitration  in  Government  Contracts: 
The  Ghost  At  the  Banquet,  24  Arb.  J.  133,  135-36  (1969):  Comment.  Validity  of 
Arbitration  Provisions  in  Federal  Procurement  Contracts,  9  Miami  L.Q.  451,  454—56 
(1951);  Braucher,  supra  note  2,  at  474— 75;  Note,  Authority  of  Government  Corpora¬ 
tions  to  Submit  Disputes  to  Arbitration,  supra  note  2,  at  97-98;  Note,  Arbitration  and 
Government  Contracts,  supra  note  2,  at  462-64. 

4.  See,  e.g.,  Hardv  8c  Cargill,  supra  note  3,  at  8-14. 

5.  See,  e.g..  Note.  Authority  oj  Government  Corporations  to  Submit  Disputes  to  Arbitra¬ 
tion,  supra  note  2,  at  103. 
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Most  have  simply  assumed  that  arbitration  is  preferable  to  judicial 
settlement.  \  et  arbitration  is  still  used  only  in  isolated  instances. 

W  hen  Congress  passed  the  CDA  it  redefined  the  line,  perhaps 
unwittingly,  between  those  governmental  entities  that  could  arbi¬ 
trate  and  those  that  could  not  absent  a  specific  statutory  grant  of 
power  to  do  so.  Because  the  CDA  disputes  process  is  mandatory, 
government  corporations  covered  by  the  CDA6 7  no  longer  have 


6.  See  supra  notes  2—4;  but  see  Crowell,  Arbitrating  Commercial  Disputes:  More 
Problems  Than  Promise ,  15  Nat’l  Cont.  Mcmt.  J.  1  (1981). 

7.  The  CDA  applies  by  its  terms  to  express  or  implied  contracts  “entered  into 
by  an  executive  agency.  ...”  41  U.S.C.  §  602(a)  (1982).  The  term  “executive 
agencv”  includes  “a  whollv  owned  Government  corporation  as  defined  bv  section 
9101(3)  of  title  31,  ...”  41  U.S.C.  §  601(2)  (1982).  Section  9101(3)  is  part  of 
the  Government  Corporation  Control  Act  (hereinafter  “the  GCCA”),  31  U.S.C. 
§§  9101—9109  (1982),  and  lists  13  corporations  as  wholly  owned  by  the  govern¬ 
ment.  31  U.S.C.  §  9101  (3)( A) — (M).  These  wholly  owned  corporations  are:  the 
Commodity  Credit  Corporation,  the  Export-Import  Bank  of  the  United  States, 
the  Federal  Crop  Insurance  Corporation,  Federal  Prison  Industries,  Incorpo¬ 
rated,  the  Federal  Savings  and  Loan  Insurance  Corporation,  the  Government 
National  Mortgage  Association,  the  Overseas  Private  Investment  Corporation, 
the  Pennsylvania  Avenue  Development  Corporation,  the  Pension  Benefit 
Guaranty  Corporation,  the  Rural  Telephone  Bank  (until  ownership  conversion, 
when  it  becomes  a  mixed-ownership  government  corporation),  the  Saint  Law¬ 
rence  Seaway  Development  Corporation,  the  Secretary  of  Housing  and  Urban 
Development  when  carrying  out  duties  and  powers  related  to  the  Federal  Hous¬ 
ing  Administration  Fund,  and  the  Tennessee  Valley  Authority.  (The  application 
of  the  CDA  to  the  Tennessee  Valley  Authority  is  further  limited  by  section  4(b)  of 
the  CDA.  41  U.S.C.  §  602(b)  (1982).)  The  GCCA  lists  10  corporations  as  “mixed- 
ownership”  government  corporations.  These  are  the  National  Railroad  Passenger 
Corporation  (Amtrak),  the  Central  Bank  for  Cooperatives,  the  Federal  Deposit 
Insurance  Corporation,  the  Federal  Home  Loan  Banks,  the  Federal  Intermediate 
Credit  Banks,  the  Federal  Land  Banks,  the  National  Credit  Union  Administration 
Central  Liquidity  Facility,  the  Regional  Banks  for  Cooperatives,  the  United  States 
Railwav  Association  and  the  Rural  Telephone  Bank  (after  ownership  conversion). 
31  U.S.C.  §  9101(2)(A ) — (J )  (1982).  All  total,  there  are  47  government  corpora¬ 
tions.  Comptroller  General’s  Report  to  Congress,  Congress  Should 
Consider  Revising  Basic  Corporate  Control  Laws,  (General  Accounting 
Office  Report  No.  PAD-83-3,  April  6,  1983),  Appendix  1.  Of  the  25  corporations 
not  covered  by  the  GCCA,  8  are  categorized  as  predominantly  federal  by  the 
GAO,  4  as  mixed  federal/private,  and  13  as  predominantly  private.  The  eight 
predominantly  federal  corporations  are  the  Corporation  for  Public  Broadcasting, 
the  Federal  Financing  Bank,  the  Legal  Services  Corporation,  the  National 
Homeownership  Foundation,  the  Neighborhood  Reinvestment  Corporation,  the 
New  Community  Development  Corporation,  the  Solar  Energy  and  Energy  Con¬ 
servation  Bank,  and  the  United  States  Synthetic  Fuels  Corporation.  The  Inter- 
American  Foundation,  although  not  specificallv  listed  under  the  GCCA:  is  con¬ 
trolled  bv  the  GCCA  because  its  enabling  legislation  so  specifies.  .  U  U.S.U 
§  290 f(t)  (1982).  The  four  mixed  federal/private  corporations  are  the  Consoli¬ 
dated  Rail  Corporation  (Conrail),  the  Northeast  Commuter  Services  Corporation. 

the  Securities  Investor  Protection  Corporation,  and  the  U.S.  Postal  Service.  The 
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arbitration  as  an  option,  at  least  in  the  context  of  acquisition 
contracts.* 1 2 3 4 * * * 8  The  CDA  not  only  narrowed  the  exception  to  the  gen¬ 
eral  prohibition  on  the  use  of  arbitration,  it  also  made  it  much  less 
likely  that  a  governmental  entity  falling  within  the  general  ban  will 
be  successful  in  surmounting  the  barriers  to  the  use  of  binding 
arbitration. 

This  article  discusses  why  arbitration  is  generally  not  available  in 
the  context  of  federal  government  contracts,  and  whether  its  lim¬ 
ited  availability  is  the  significant  restriction  on  agencies  and  gov¬ 
ernment  contractors  in  light  of  the  new  dispute  resolution  process 
embodied  in  the  CDA.  It  examines  the  ability  of  federal  entities  to 
arbitrate  absent  specific  statutory  authority.  It  should  be  noted  that 
this  article  does  not  discuss  labor  arbitration,  which  is  an  entirely 
different  subject,  or  situations  involving  state  law.  State  law  varies 
and  can  constitute  an  additional,  insurmountable  barrier  to  ar¬ 
bitration  by  federal  entities.9 

Two  major  questions  are  answered.  First,  which  federal  entities, 
if  any,  can  choose  to  arbitrate  to  resolve  their  contractual  disputes? 


13  predominantly  private  corporations  are  the  Communications  Satellite  Cor¬ 
poration  (Comsat),  the  Federal  Home  Loan  Mortgage  Corporation,  the  Federal 
Land  Bank  Associations,  the  Federal  National  Mortgage  Association,  the  Federal 
Reserve  Banks,  Gallaudet  College,  the  Gorges  Memorial  Institute  of  Tropical  and 
Preventive  Medicine,  Inc.,  Howard  University,  the  National  Consumer  Coopera¬ 
tive  Bank,  the  National  Corporation  for  Housing  Partnerships,  the  National  Park 
Foundation,  the  Production  Credit  Associations  and  the  Student  Loan  Marketing 
Association. 

8.  Section  602(A)  of  the  CDA  states,  in  part,  that: 

Unless  otherwise  specifically  provided  herein,  this  chapter  applies  to  any 
express  or  implied  contract  .  .  .  entered  into  by  an  executive  agency  for — 

(1)  the  procurement  of  property,  other  than  real  property  in  being; 

(2)  the  procurement  of  services; 

(3)  the  procurement  of  construction,  alteration,  repair  or  maintenance  of 
real  property;  or 

(4)  the  disposal  of  personal  property. 

4 1  U.S.C.  §  602(a)(  1982).  However,  for  purposes  of  this  article,  the  terms  “public 
contract”  or  “government  contract”  will  also  encompass  nonacquisition  contracts 

such  as  grants,  cooperative  agreements  and  financial  assistance  agreements  be¬ 

tween  federal  and  private  entities.  All  contracts  entered  into  by  entities  created 
and  funded  by  the  federal  government  are  covered. 

9.  For  example,  in  a  dispute  between  Amtrak  and  the  state  of  Illinois, 'the 

Illinois  Court  of  Claims  invalidated  an  arbitration  clause  in  the  Amtrak-Illinois 
contract  holding  that  the  court  itself  had  sole  jurisdiction  under  state  law  over  all 
contract  disputes  involving  the  state.  National  R.R.  Passenger  Corp.  v.  Illinois,  No. 
82— CC-2554,  slip  op.  (Ill.  Ct.  Cl.  Sept.  22,  1982),  reh'g  denied,  slip  op.  (Ill.  Ct.  Cl. 
Dec.  2,  1983). 
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Second,  what  factors  should  those  entities  that  can  arbitrate  con¬ 
sider  when  deciding  whether  to  do  so?  Although  the  first  question 
has  been  addressed  by  previous  commentators,  the  existence  of 
new  judicial  and  administrative  decisions  and  the  passage  of  the 
CDA  give  cause  to  reconsider  the  question.  The  second  question 
has  largely  been  ignored  bv  previous  commentators  who  appear  to 
have  assumed  that  arbitration  is  generally  a  desirable  alternative  to 
judicial  settlement. 

This  article  identifies  the  costs  and  benefits  of  arbitration  in 
general.  It  then  discusses  the  potential  constitutional  and  statutory 
barriers  to  the  use  of  arbitration  by  the  federal  government.  Next, 
the  characteristics  of  the  CDA  process  are  identified.  Those  entities 
not  covered  by  the  Act  are  also  identified,  since  they  have  the  ability 
to  choose  arbitration  as  a  means  to  resolve  their  contractual  dis¬ 
putes.  Finally,  arbitration  is  compared  to  the  CDA  mechanism,  and 
the  article  concludes  that  the  CDA  is  an  acceptable  substitute  for, 
and  in  some  situations  preferable  to,  binding  arbitration. 

II.  Arbitration:  Costs  and  Benefits 

Arbitration  has  been  defined  as 

a  process  by  which  parties  voluntarily  refer  their  disputes  to  an  impartial 
third  person,  an  arbitrator,  selected  by  them  for  a  decision  based  on  the 
evidence  and  arguments  to  be  presented  before  the  arbitration  tribunal.  The 
parties  agree  in  advance  that  the  arbitrator  s  determination,  the  award,  will  be 
accepted  as  final  and  binding  upon  them.10 
Arbitration  has  both  benefits  and  drawbacks  which  must  be  consid¬ 
ered  in  deciding  whether  to  use  it.  This  section  addresses  those 
costs  and  benefits. 

A.  The  Benefits  of  Arbitration” 

The  relative  speediness  of  arbitration  decisions  is  frequently  cited 
as  a  major  advantage.  Because  of  the  very  narrow  scope  of  judicial 


10.  M.  Domke,  Domke  on  Commercial  Arbitration,  §  1:01  (rev.  ed.  1983  & 

I9ff.  cozener  ally,  R.  Coulson,  Business  Arbitration— What  You  Need  to 
Know  (2d  ed.  1982);  Hardy  &  Cargill,  supra,  note  3  at  8-9;  Note  Auth°nty  °f 
Government  Corporations  to  Submit  Disputes  to  Arbitration,  supra  note  2;  Note,  Arbitra¬ 
tion  and  Government  Contracts,  supra  note  c. 
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review  applicable  to  an  arbitrator’s  decision,  lengthy  appeals  are 
largely  avoided.  Studies  of  the  typical  commercial  arbitration  sug¬ 
gest  that  the  average  time  from  submission  of  a  dispute  to  a  final 
decision  is  only  sixty  days.  Of  course,  how  expeditious  the  arbitra¬ 
tion  process  is  depends  in  large  part  upon  the  parties.  The  degree 
of  formality  in  the  process,  for  example,  is  determined  by  agree¬ 
ment  of  the  parties;  and  expeditiousness  usually  varies  inversely 
with  the  degree  of  formality  employed. 

A  corollary  to  the  relative  speed  of  the  arbitral  decision  is  the 
lower  cost  to  the  parties  resolving  their  dispute.12  Because  proce¬ 
dural  and  evidentiary  rules  may  be  relaxed,  less  time  and,  there¬ 
fore,  money  is  spent  dealing  with  them.  The  limited  availability  of 
judicial  review  also  results  in  less  money  being  spent  for  the  case  on 
appeal.  Again,  the  parties  directly  control  the  process  and  can 
agree  to  eliminate  the  costly  elements  of  the  arbitral  process.  For 
example,  the  parties  may  agree  to  eliminate  the  use  of  a  transcript 
or  to  forbid  the  submission  of  briefs.  Such  agreements  can  make 
the  process  faster  and  less  costly.  From  a  policy  perspective,  if 
arbitration  is  less  costly,  the  promise  by  the  government  to  use  such 
a  procedure  could  encourage  more  businesses  to  bid  for  govern¬ 
ment  supply  contracts,  since  the  potential  cost  of  doing  business 
with  the  government  would  be  lower. 

Because  arbitrators  are  chosen  by  the  parties  themselves,  it  is 
likely  that  the  arbitrator  in  a  given  case  will  be  an  expert  in  the  ^rea 
involved  in  the  dispute.  Presenting  a  case  before  an  expert  elimi¬ 
nates  the  necessity  of  educating  the  decision  maker  about  the 
issues.  Use  of  an  “expert”  should  also  result  in  a  more  informed 
decision.13 

Arbitration,  unlike  adjudication,  is  a  private  dispute  resolution 
system.  Because  the  process  does  not  occur  in  a  public  courthouse, 
both  parties  avoid  publicity.  It  is  also  less  likely  that  information 
concerning  trade  secrets  or  confidential  information  will  be  leaked. 


12.  Some  observers  have  questioned  the  assumption  that  arbitration  is  cheaper 
than  judicial  settlement.  See  Kronstein,  Business  Arbitration — Instrument  of  Private 
Government ,  54  Yale  L.J.  36,  39  n.10  (1944);  Crowell,  supra  note  6,  at  6. 

13.  Others  argue  that  an  expert  decision  maker  who  is  a  specialist  in  the 
particular  area  of  disputes  is  actually  a  drawback.  An  “expert”  is  more  likely  to 
have  a  closed  mind  or  preconceived  notions  about  certain  concepts  involved  in  the 
litigation.  Unlike  an  expert  witness,  an  expert  decision  maker's  bias  cannot  be 
exposed  through  cross-examination. 
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B.  Negative  Aspects  of  the  Use  of  Arbitration 

Arbitrators  are  not  bound  by  previous  court  or  arbitration  deci¬ 
sions  and  they  usually  do  not  follow  such  decisions  except  in  the 
area  of  labor  arbitration.  Because  of  this,  parties  are  less  able  to 
assess  their  chances  of  prevailing.  It  is  thus  harder  to  predict  the 
outcome  of  an  arbitration  than  that  of  a  court  case. 

While  the  ability  to  choose  the  arbitrator  can  result  in  the  parties 
obtaining  a  person  who  has  a  special  expertise  in  the  area  of 
conflict,  it  can  also  result  in  the  selection  of  a  person  who  is  less 
detached  and  more  dependent  upon  the  parties.  The  parties  pay 
the  arbitrator’s  salary.  The  chance  exists  that  an  arbitrator  will 
make  a  decision  with  an  eye  toward  his  role  in  future  disputes 
involving  one  or  both  of  the  parties — that  is,  an  arbitrator’s  deci¬ 
sion  might  be  influenced  by  the  desire  for  future  employment  by 
the  parties.  Closely  related  to  this  is  the  frequent  complaint  that 
arbitrators  “split  the  difference”  too  often.  The  desire  for  future 
employment  could  tend  to  produce  such  results. 

Although  the  informality  of  the  arbitration  process  may  reduce 
the  time  and  money  needed  to  resolve  the  dispute,  it  may  also  be  a 
drawback.  “Formalities”  help  both  to  protect  the  due  process  rights 
of  the  parties  and  to  assure  a  decision  based  upon  all  the  facts.  The 
formalities  of  evidence  law,  however,  can  keep  relevant  evidence 
out. 

While  finality  of  decision  is  an  attractive  element  of  arbitration, 
the  limited  scope  of  judicial  review  virtually  eliminates  the  possibil¬ 
ity  of  reversal  of  an  unfavorable  decision.14  Simply  stated,  the 
parties  are  usually  stuck  with  whatever  the  arbitrator  decides. 

III.  Barriers  to  Arbitration  Involving  the 
Federal  Government 

As  noted  above,  government  agencies  are  generally  prohibited 
from  submitting  disputes  to  arbitration,  while  a  limited  number  of 


14  The  U.S.  Supreme  Court  in  Burchell  v.  Marsh  stated  that  “[i]f  the  award  is 
within  the  submission,  and  contains  the  honest  decision  of  the  arbitrators,  after  a 
full  and  fair  hearing  of  the  parties,  a  court  of  equity  will  not  set  it  aside  for  error, 
either  in  law  or  fact.”  58  U.S.  344,  349  (1854).  Also,  the  United  States  Arbitration 
Act  limits  judicial  review.  S«r  infra  note  62.  Finally,  many  arbitration  awards  are 
made  without  written  opinions,  making  judicial  review  difficult. 
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government  corporations  can  agree  to  arbitrate  disputes.15  It  is 
generally  believed  that  this  prohibition  applies  absent  some  specific 
statutory  authorization  to  arbitrate.16  Three  statutes  specifically 
authorize  arbitration  of  contract  disputes  involving  the  govern¬ 
ment  and"  private  contractors:  the  Suits  in  Admiralty  Act,17  the 
Public  Vessels  Act,18  and  the  Contract  Settlement  Act. 19  These  three 
statutes*0  concern  a  very  small  percentage  of  government  acquisi¬ 
tion  contracts.  Some  believe  that  the  fact  that  Congress  saw  it 
necessary  to  specifically  authorize  arbitration  in  these  instances 
validates  the  general  prohibition.21  However,  most  observers  since 
the  1940s  have  viewed  the  prohibition  to  be  valid  only  where 
specific  statutes  forbid  arbitration.22 

A.  Constitutional  Barriers 

Although  there  are  apparently  no  constitutional  barriers  to  the  use 
of  arbitration  today,  the  prevailing  view  in  the  mid- 1800s  was  that 
arbitration  by  the  federal  government  was  unconstitutional  be¬ 
cause  the  use  of  arbitration  improperly  vested  judicial  power  in  an 
entity  that  was  not  an  inferior  court  created  by  Congress.23  As 

15.  See  supra  notes  2  8c  7  and  accompanying  text. 

16.  See,  e.g.,  Note,  Arbitration  and  Government  Contracts,  supra  note  2,  at  462. 

17.  46  U.S.C.  §§  741-52  (1982).  Section  749  provides  that 

The  Secretary  of  any  department  of  the  Government  of  the  United  States  .  .  . 

is,  authorized  to  arbitrate,  compromise,  or  settle  any  claim  in  which  suit  will  lie 

under  the  provisions  of  sections  742,  744,  and  750  of  this  title. 

46  U.S.C.  §  749  (1982). 

18.  46  U.S.C.  §§  781-90  (1982).  Section  786  states  that  “[t]he  Attorney  General 
of  the  United  States  is  authorized  to  arbitrate,  compromise,  or  settle  anv  claim  on 
which  a  libel  or  cross  libel  would  lie  under  the  provisions  of  this  chapter,  .  .  .”  46 
U.S.C.  §  786  (1982). 

19.  41  U.S.C.  §§  101  etseq.  (1982).  Section  1 13(e)  provides  that  “[tjhe  contract¬ 
ing  agency  responsible  for  settling  any  claim  and  the  war  contractor  asserting  the 
claim,  bv  agreement,  may  submit  all  or  any  part  of  the  termination  claim  to 
arbitration.  .  .  .”  41  U.S.C.  §  1 1 3(e)(  1 982). 

20.  A  fourth  statute,  the  Foreign  Assistance  Act  of  1961,  contains  a  provision 
which  permits  “[cjlaims  arising  as  a  result  of  investment  guaranty  operations  [to] 
be  settled,  and  disputes  arising  as  a  result  thereof  [to]  be  arbitrated  with  the 
consent  of  the  parties,  .  .  .”  22  U.S.C.  §  2395(i)(  1982).  Such  disputes  could  arise 
against  the  Agencv  for  International  Development. 

21.  32  Comp.  Gen.  333,  335  (1953);  See  Hardy  8c  Cargill,  supra  note  3,  at-11; 
Note,  Authority  of  Government  Corporations  to  Submit  Disputes  to  Arbitration,  supra  note 
2,  at  99-100.' 

22.  See,  e.g.,  Hardy  &  Cargill,  supra  note  3,  at  11;  Note,  Authority  of  Government 
Corporations  to  Submit  Disputes  to  Arbitration,  supra  note  2,  at  99. 

23.  United  States  v.  Ames,  24  F.  Cas.  784,  789  (C.C.C.  Mass.  1845)  No.  14,441. 
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courts  became  more  receptive  towards  arbitration,  the  argument 
was  abandoned.24 


B.  Statutory  Barriers 

1.  31  U.S.C.  §  1346 

Section  1346  of  Title  31  prohibits  the  use  of  federal  funds  “to 
pay —  (A)  the  pay  or  expenses  of  a  commission,  council,  board,  or 
similar  group,  or  a  member  of  that  group”  or  “(B)  expenses  related 
to  the  work  or  the  results  of  work  or  action  of  that  group”  unless 
authorized  by  law.23  Historically,  the  Comptroller  General  has  read 
this  statute  as  barring  the  use  of  arbitration.26  This  reading  of 
section  1346  has  since  been  softened  somewhat  by  rulings  of  the 
Attorney  General  and  the  Comptroller  General  that  the  use  of  the 
boards  need  only  to  be  authorized  “in  a  general  way  by  law,”  rather 
than  specifically  authorized,  in  order  to  avoid  the  statutory 
prohibition.27  This  concept  of  “general”  authorization  probably 
permits  government  corporations  to  surmount  the  hurdle  that 
section  1346  poses.28 

There  is  a  second  possible  basis  for  exempting  government 
corporations  from  section  1346.  That  government  corporations 
are  closer  to  private  entities  than  to  public  entities  arguably  places 
them  completely  outside  the  reach  of  the  statute.  The  National  Rail 


24.  The  decline  injudicial  hostility  towards  the  use  of  arbitration  culminated  in 
the  passage  of  the  United  States  Arbitration  Act  of  1925.  9  U.S.C.  §§  1-14,  which 
rendered  arbitration  provisions  enforceable  and  outlines  the  procedures  to  be 
used.  For  a  review  of  the  historv  of  judicial  hostility  toward  the  enforcement  of 
arbitration  agreements  prior  to  the  passage  of  the  United  States  Arbitration  Act, 
see  Kulukundis  Shipping  Co.  v.  Amtorg  Trading  Corp.,  126  F.2d  978,  982-85  (2d 


Cir.  1942). 

25.  31  U.S.C.  §  1346(a)(l)(  1982)  (formerly  31  U.S.C.  §§  672.  6/3). 

26.  5  Comp.  Gen.  417  (1925);  see  generally  Braucher,  supra  note  2  at  477  (the 
Comptroller  General’s  argument  based  on  section  1346  “has  largely  been  repudi¬ 
ated  .  .  .  but  his  conclusion  has  not”). 

27.  27  Op.  Att’v  Gen.  432,  437  (1909);  40  Comp.  Gen.  478,  479  (1961)  ( ‘Gen¬ 
eral  or  specific  authority  to  perform  functions  or  duties  is  sufficient  to  allow 
payment  of  the  expenses  of  boards,  commissions,  etc.,  if  such  duties  or  functions 
can  be  performed  only  by  such  a  group  or  if  it  is  generally  acceptedthatsuch 
duties  can  be  performed  best  by  such  a  group”);  22  Comp.  Gen.  140,  143  (1942). 

98  Note,  Authority  of  Government  Corporations  to  Submit  Disputes  to  Arbitration, 
supra  note  2,  at  101—02.  (Congress’s  grant  to  government  corporations  of  broad 
contracting  powers  and  the  power  to  sue  and  be  sued  arguably  authorizes,  in  a 
general  way,  the  use  of  arbitration.) 
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Passenger  Corporation  (Amtrak)  has  made  precisely  this  argu¬ 
ment.29 

The  better  view  appears  to  acknowledge  that  government  cor¬ 
porations  are,  in  fact,  government  entities.  Amtrak,  like  all  federal 
government  corporations,  is  a  creature  of  Congress  which  receives 
substantial  public  funding.  Its  powers  are  strictly  limited  to  those 
with  which  Congress  vests  it.  Any  theoretical  independence  which 
government  corporations  have  is  subject  to  the  whim  of  Congress, 
which  can  alter  the  corporate  structure  or  abolish  the  entity  at  any 
time.  Furthermore,  as  a  creature  of  Congress,  government  cor¬ 
porations  are  subject  to  congressional  involvement  in  the  contract¬ 
ing  process.30  Given  these  realities,  it  is  best  to  view  anv  agreement 
that  a  government  corporation  enters  into  as  an  agreement  be¬ 
tween  the  federal  government  and  another  party.  Thus,  the  argu¬ 
ment  based  upon  the  existence  of  “general”  authorization  is  the 
best  ground  for  avoiding  the  prohibition  of  section  1346. 

The  legislative  history  of  section  1346  does  not  specifically 
address  the  question  of  use  of  arbitration  by  government  entities. 
The  legislative  history  does  reveal  a  desire  to  prevent  the  expendi¬ 
ture  of  public  monies  on  commissions  and  boards  not  authorized 
by  Congress.31  The  intent  behind  the  statute  appears  to  have  been 


29.  Letter  from  Christopher  M.  Klein,  Deputy  General  Counsel.  Amtrak,  to 
Kirbv  Rehre  (Aug.  16,  1984).  Amtrak  views  itself  as  “a  private  corporation, 
organized  under  the  laws  of  the  District  of  Columbia  pursuant  to  the  Rail  Passen¬ 
ger  Service  Act.  .  .  .”  Id.  Because  it  is  a  private  corporation,  the  reasoning  con¬ 
tinues,  the  statutory  barriers  do  not  applv  to  it.  Amtrak  believes  its  for-proht  status 
and  the  existence  of  shareholders  in  the  corporation  support  its  view. 

30.  Congressional  attempts  to  prohibit  the  United  States  Synthetic  Fuels  Cor¬ 
poration  (the  SFC),  a  government  corporation,  from  entering  into  contracts  with 
specific  producers  of  synthetic  fuels  illustrates  the  fact  that  government  corpora¬ 
tions.  despite  their  theoretical  independence,  are  only  as  independent  as  Con¬ 
gress  permiis  them  to  be.  Congress  can  reduce  that  independence  at  anv  ume 
without  altering  the  legislation  that  created  the  corporation.  The  House  of  Repre¬ 
sentatives  voted  on  August  2.  1984.  to  prohibit  the  SFC  from  entering  into 
contracts  for  the  construction  of  the  Union  li  and  Cathedral  Bluffs  project:.  I'he 
SFC  had  already  signed  letters  of  intent  with  the  companies  involved  in  the  two 
projects,  but  those  letters  were  not  legally  binding.  1984  Cong  Q.  vVf.eki  y  < 
1880.  The  Conference  Committee  later  deleted  this  restriction  on  SFC's  power 

31.  Congressman  Livingston,  a  member  of  the  House  Appropriations  Com¬ 
mittee,  stated: 

[Wje  have  been  living  under  a  new  era  .  .  .  that  has  established  that  tiie  public 
moneys  may  be  expended  not  alone  under  authority  of  law.  but  also  by  ‘execu¬ 
tive  choice,”  as  illustrated  by  innumerable  commissions,  council:;,  and  boards 
appointed  solely  bv  the  President.  The  existence  and  activities  of  these  bodies 
have  made  no  inconsiderable  drain  upon  funds  appropriated  for  specific  and 
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to  prevent  the  executive  branch  from  using  commissions  to  cloak 
the  expenditure  of  funds  for  unauthorized  purposes.  Under  this 
reading,  arbitration  panels  would  not  be  prohibited  since  dispute 
resolution  is  not  an  unauthorized  activity  but  a  necessary  element 
of  an  agency’s  power  to  contract.  Despite  the  fact  that  arbitration 
panels  thus  appear  to  be  outside  the  reach  of  the  statute,  section 
1346  continues  to  be  read  as  prohibiting  their  use. 

Some  observers  have  suggested  that,  assuming  a  prohibition  on 
arbitration  exists,  it  can  be  avoided  by  paying  arbitrators  from  a 
source  other  than  government  funds.32  This  reading  appears  to 
ignore  the  prohibition  of  section  1346  against  use  of  public  monies 
to  pay  “expenses  related  to  the  work  or  the  results  of  work  or  action  of 
that  group.”33  The  phrase  “or  the  results  of”  appears  to  prohibit 
the  use  of  government  funds  to  implement  the  decisions  and 
findings  of  the  arbitration  board.  If  the  statute  does  apply  to 
arbitration  by  a  government  agency,  it  would  seem  to  prohibit  the 
use  of  public  funds  both  to  pay  for  the  expenses  of  the  process  and 
to  implement  the  arbitration  decision. 

Despite  the  Comptroller  General’s  view  that  section  1346  pro¬ 
hibits  binding  arbitration,  he  has  approved  payment  in  instances  in 
which  arbitrators  functioned  only  as  appraisers. 34  Several  Comp¬ 
troller  General  decisions  have  permitted  the  use  of  arbitrators  in 
situations  in  which  arbitrators  did  not  determine  “questions  of 
legal  liability.”35 

In  a  1940  decision,36  the  Comptroller  General  held  that  an 
arbitration  provision  in  a  contract  between  the  Secretary  of  War 
and  an  aircraft  contractor  was  valid  because  the  arbitrator’s  role 
was  limited  to  determining  the  appropriate  sale  price  for  the  con¬ 
tractor’s  possible  purchase  of  government-built  plant  facilities.  Be¬ 
cause  the  function  of  the  arbitration  panel  was  limited  to  making 
a  factual  determination  of  reasonable  value  “without  imposing 


legitimate  functions  of  government  bv  misapplying  the  same  to  expenses  of 
junketing  about  the  country  and  in  diverting  the  services  of  department  em¬ 
ployees  from  their  proper  and  lawful  occupations. 

55  Cong.  Rec.  3833,  3836  (Mar  4,  1909)  (statement  of  Rep.  Livingston). 

32.  Braucher  supra  note  2,  at  478  (arbitration  by  private  citizens  without  fee  or 
at  the  contractor’s  expense);  Note,  Arbitration  and  Government  Contracts,  supra  note 
2  at  463  (charging  the  contractor  with  the  expenses  of  arbitration). 

33.  31  U.S.C.  §  1346(a)(  1  )(B)(1982)(emphasis  added). 

34.  See,  e.g.,  22  Comp.  Gen.  140,  145  (1942). 

35.  See,  e.g.,  20  Comp.  Gen.  95  (1940). 

36.  Id. 
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any  obligation  on  the  Government,”  the  Comptroller  General 
reasoned  that  use  of  arbitration  was  not  illegal.37 

The  Comptroller  General  used  similar  logic  in  a  1942  opinion,38 
holding  that  an  arbitration  provision  in  a  restaurant  lease  at 
Washington  National  Airport  was  valid  despite  the  existence  of 
section  1346  (then  section  673).  The  lease  provided  for  a  board  of 
arbitrators  to  fix  the  rental  rate  upon  the  renewal  of  the  lease.  The 
Comptroller  General  reasoned  that  use  of  an  arbitration  panel  was 
implicitly  authorized  by  law,  since  the  contemplated  duties  were 
those  of  appraisers,  and  it  is  generally  recognized  that  such  a 
determination  is  best  done  by  an  arbitration  panel.39  The  Comp¬ 
troller  General  also  relied  heavily  on  the  “more  important  consid¬ 
eration  .  .  .  that  under  the  proposed  article  any  determination  [by 
the  board]  .  .  .  cannot  serve  to  impose  any  additional  obligation  on 
the  Government,”  since  the  lease  expressly  provided  that  the  re¬ 
newal  terms  could  be  no  less  favorable  than  the  original  terms/0 

The  distinction  the  Comptroller  General  has  chosen  to  make  is 
suspect.  An  arbitrator  functioning  as  an  appraiser  does  not,  strictly 
speaking,  decide  questions  of  legal  liability;  but  the  result  of  an 
arbitrator/appraiser’s  decision  is  nearly  identical  to  that  of  an  arbi¬ 
trator  who  resolves  questions  of  legal  liability.  Both  types  of  arbi¬ 
trators  settle  monetary  disputes  and  in  so  doing  require  that  the 
government  either  disburse  or  receive  a  specific  dollar  amount.  An 
arbitrator/appraiser’s  valuation  is  final  and  binding  and  in  this 
sense  does  indeed  “impose  an  obligation”  on  the  government — it 
prevents  the  government  from  obtaining  more  money  from  a 
contractor  or  from  reducing  the  amount  of  money  it  owes  a  con¬ 
tractor. 

2.  31  U.S.C.  §  3702 

A  second  potential  barrier  to  the  use  of  arbitration  by  a  govern¬ 
ment  entity  lies  in  the  Budget  and  Accounting  Act  of  192 1/1 


37.  Id.  at  99. 

38.  22  Comp.  Gen.  140  (1942). 

39.  Id.  at  145;  see  also  1 1  Comp.  Gen.  495,  497  (1932)  (expenses  not  authorized 
because  selection  of  architect  and  design  for  federal  jails  not  a  duty  generally 
recognized  as  best  performed  by  a  commission). 

40.  22  Comp.  Gen.  140,  145  (1942). 

41.  42  Stat.  23  (1921)  (formerly  31  U.S.C.  §  41-56,  71,  recodified  as  amended 
in  scattered  sections  of  31  U.S.C.). 
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Section  304  of  that  Act  provides  that  “the  Comptroller  General 
shall  settle  all  claims  of  or  against  the  U mted  States  Government.”42 

This  statute  gives  the  Comptroller  General  jurisdiction  over 
disputes  involving  money  due  on  contracts;  however,  claims  based 
upon  tort  or  breach  of  contractual  obligations  are  not  part  of 
section  3702  settlement  authority.43  Thus,  section  3702  should  not 
constitute  a  barrier  to  the  use  of  another  forum  to  resolve  disputes 
that  do  not  involve  amounts  owed.  Yet,  it  has  been  interpreted  in 
such  a  way  as  to  raise  a  barrier  to  the  use  of  arbitration  by  agencies. 
The  statute  has  also  been  interpreted  by  the  Comptroller  General 
as  inapplicable  to  most  government  corporations.44 

As  for  agencies,  a  1928  opinion  of  the  Comptroller  General45 
found  that  the  Budget  and  Accounting  Act  of  1921  deprived  the 
Department  of  Commerce  of  the  power  to  use  arbitration  because 
the  Act  gave  claims  settlement  authority  to  the  General  Accounting 
Office  (GAO),  of  which  the  Comptroller  General  is  the  head.  The 
Comptroller  General  suggested  that  the  statute’s  “ample”  provi¬ 
sion  of  a  forum  for  claims  settlement  was  evidence  that  Congress 
did  not  intend  to  grant  such  power  to  agencies.46  Another  opinion 
in  the  same  year  found  that  where  the  statute  does  apply,  “there  is 
no  power  or  authority  in  any  administrative  or  contracting  officer 
of  the  Government,  by  means  of  a  provision  in  a  contract,  to 
establish  or  provide  for  a  different  procedure  for  the  adjustment, 
of  such  claims.47 

To  summarize,  whether  section  3702  prohibits  a  governmental 
entity’s  use  of  arbitration  largely  depends  on  whether  the  entity  is 


42.  31  U.S.C.  §  3702(a)(1982). 

43.  United  States  ex  rel.  Coates  v.  St.  Louis  Clay  Prod.  Co.,  68  F.  Supp.  902, 
905-06  (E.D.  Mo.  1946):  accord  Dennis  v.  United  States,  20  Ct.  Cl.  119,  120-121 
(1885)  (the  Treasury  Department  had  GAO's  authority  to  settle  claims  before 
1921).  This  distinction  rests  on  the  difference  between  a  suit  tor  unliquidated 
damages,  not  quantifiable  until  proven  to  the  satisfaction  ot  the  factfinder,  and  a 
suit  on  account  for  money  due  and  owing,  the  amount  of  which  may  be  ascer¬ 
tained  merely  bv  arithmetical  means. 

44.  Comp.  Gen.  B-190806,  April  13,  1978  (Pension  Benefit  Guaranty  Curp.); 

‘  t  —  i'v  4  n  a  \  m l-  ur  in*"*!  Ct-sfac  Pncm  1  'sprvir^  jnrl  f  h  f* 


45.  8  Comp.  Gen.  96  (1928). 

46.  Id.  at  97-98;  see  also  6  Comp.  G< 

47.  7  Comp.  Gen.  541,  542  (1928). 
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an  agency  or  a  corporation.  Corporations  which  can  sue  and  be 
sued  or  settle  their  own  claims  are  in  no  way  confined  by  the  statute. 
The  statute  bars  an  agency’s  use  of  arbitration  if  the  dispute  con¬ 
cerns  a  claim  for  money  due  and  owing.  For  other  claims,  section 
3702  does  not  give  the  Comptroller  Generaljurisdiction  and  conse¬ 
quently  does  not  bar  arbitration.  Of  course,  section  1 346  effectively 
precludes  arbitration  by  agencies  in  resolving  unliquidated  claims. 

C.  Government  Corporations 

That  government  corporations  are  excepted  from  the  general 
prohibition  on  the  use  of  arbitration  is  supported  by  several  cases 
upholding  and  enforcing  arbitration  agreements  involving  gov¬ 
ernment  corporations.  However,  none  of  these  cases  explicitly 
addressed  the  question  of  section  1346’s  general  prohibition. 

In  In  re  Reconstruction  Finance  Corp .,48  the  Southern  District  of 
New  York  found  that  an  arbitration  clause  was  binding  upon  the 
Reconstruction  Finance  Corporation  (RFC),  a  wholly  owned  gov¬ 
ernment  corporation  and  statutory  successor  to  the  Rubber  Re¬ 
serve  Company.  The  RFC  had  tried  to  defeat  the  claim  of  a  shipper 
of  rubber  that  had  contracted  with  the  Rubber  Reserve  Company 
by  urging  that  the  arbitration  clause  could  not  be  binding  upon  it 
since  it  was  not  an  original  party  to  the  agreement.  The  court 
rejected  that  contention  and  referred  the  dispute,  concerning 
allocation  of  the  loss  for  rubber  destroyed  by  enemy  action,  to 
arbitration.  The  court  found  that  the  “scope  of  the  arbitration  was 
not  in  anv  way  confined.”49  The  district  court  used  the  United 
States  Arbitration  Act50  as  a  guide  in  its  decision.  On  appeal,  the 
Second  Circuit  also  invoked  the  Federal  Arbitration  Act  and 
affirmed  the  decision  to  refer  the  dispute  to  arbitration. 

Reconstruction  Finance  Corp.  demonstrates  that  the  United  States 
Arbitration  Act  can  be  successfully  invoked  with  respect  to  a  dis¬ 
pute  involving  a  government  corporation.  This  case,  like  the  ones 


48.  106  F.  Supp.  358  (S.D.N.Y.  1952),  affd.  204  F.2d  366  (2d  Cir.),  cert,  den., 
346  U.S.  854  (1953). 

49.  Id.  at  361 .  The  court  also  held  that  the  issue  of  whether  the  shipper’s  claim 
was  barred  by  the  statute  of  limitations  was  a  question  for  the  arbitrator.  Id.  at  362. 
That  portion  of  the  decision  was  later  affirmed  on  appeal.  204  F.2d  366,  369  (2d 
Cir.  1953). 

50.  9  U.S.C.  §§  1  etseq.  (1982). 
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that  follow,  implicitly  validates  the  idea  that  government  corpora¬ 
tions  can  agree  to  arbitrate  their  contractual  disputes. 

In  George  J.  Grant  Construction  Co.  v.  United  States,51  the  Grant 
Construction  Company  sued  the  Commodity  Credit  Corporation52 
for  delay  damages  in  the  construction  of  three  hemp  mills.  The 
Court  of  Claims  enforced  a  binding  arbitration  clause  calling  for  a 
three-person  arbitration  panel.55  However,  in  rejecting  the  conten¬ 
tion  that  Congress  “consented  to  have  decisions  made  against  the 
Government  only  in  the  Court  of  Claims,”55  the  court  blurred  not 
only  the  distinction  between  government  agencies  and  govern¬ 
ment  corporations,  but  also  the  distinction  between  arbitration  by 
three-person  panels  and  dispute  resolution  by  the  contracting 
officer.  The  court  characterized  the  standard  government  disputes 
clause  (providing  for  a  decision  by  the  contracting  officer  and  an 
appeal  to  the  department  head)  as  “sort  of  arbitration.”55  The  court 
reasoned  that  since  this  “in  house”  arbitration  had  been  permitted 
by  the  Supreme  Court,56  arbitration  by  neutral  third  parties  must 
be  permitted  as  well. 

Because  of  its  broad  language,  Grant  Construction  Co.  could  have 
provided  the  rationale  for  use  of  arbitration  agreements  by  gov- 


51.  109  F.  Supp.  245  (Ct.  Cl.  1953). 

52.  A  predominantly  federal  corporation  as  classified  by  the  GAO.  See  supra 
note  7. 

53.  The  arbitration  clause  specified  that  in  the  event  of  any  disagreement 
arising  under  the  contract,  a  three-person  arbitration  panel  would  be  appointed. 
One  member  would  be  selected  by  each  party  and  the  third  member  selected  by 
both  parties’  arbitrators.  Edward  E.  Meyer  Constr.  Co.  v.  United  States,  124  Ct.  Cl. 
274,  290-91  (1953)  (contract  “substantially  identical”  with  contract  in  Grant  Con¬ 


struction  Co.). 

54.  109  F.  Supp.  at  247. 

55.  Id.  The  standard  disputes  clause  referred  to  by  the  court  states  as  follows: 
ARTICLE  15.  Disputes.  Except  as  otherwise  specifically  provided  in  this 

contract,  all  disputes  concerning  questions  of  fact  arising  under  this  contract 
shall  be  decided  by  the  contracting  officer  subject  to  written  appeal  bv  the 
contractor  within  30  days  to  the  head  of  the  department  concerned  or  his  duly 
authorized  representative,  whose  decision  shall  be  final  and  conclusive  upon  the 
parties  thereto.  In  the  meantime  the  contractor  shall  diligently  proceed  with  the 
work  as  directed.  ,  _ 

United  States  v.  Wunderlich,  342  U.S.  98,  99  (1951);  United  States  v.  Moorman, 
338  U.S.  457,  459  n. 2  (1950). 

56  Citing  United  States  v.  Wunderlich,  342  U.S.  98  ( 1 95 1),  and  United  States  v. 
Moorman,  338  U.S.  457  (1950).  Both  cases  concern  dispute  resolution  bv  the 
contracting  officer  of  an  agency;  however  peases, *ere  < explicitly  nu^ed  ££ 
Congress  when  it  passed  the  Wunderlich  Act  in  1954,  41  U.S.C.  §§  321,  32- 

(1982). 
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ernment  agencies  as  well  as  government  corporations.  One  con¬ 
temporary  commentator  saw  the  decision  as  “a  beacon”  showing 
the  bright  future  for  arbitration  of  government  contract  disputes.57 
Yet  the  case  has  since  been  ignored.58 

The  final  line  of  cases  suggesting  that  government  corporations 
may  agree  to  arbitrate  involves  the  National  Railroad  Passenger 
Corporation  (Amtrak).  In  three  separate  cases,  three  different 
courts  of  appeals  have  enforced  clauses  providing  for  binding 
arbitration  by  a  third  party  under  the  terms  of  the  United  States 
Arbitration  Act. 

In  National  Railroad  Passenger  Corp.  v.  Missouri  Pacific  Railroad ,59 
the  Eighth  Circuit  held  that  a  dispute  concerning  Amtrak’s  con¬ 
tractual  right  to  use  rail  lines  owned  by  a  subsidiary  of  the  Missouri 
Pacific  Railroad  was  arbitrable.  The  court  stated  that  in  light  of  the 
United  States  Arbitration  Act  its  review  was  limited  to  two  issues: 
(1)  whether  an  agreement  to  arbitrate  was  made,  and  (2)  whether 
there  was  a  failure,  neglect  or  refusal  of  the  other  party  to  perform 
that  agreement.60 

In  National  Railroad  Passenger  Corp.  v.  Chesapeake  &  Ohio  Ry.  ,81  the 
Seventh  Circuit  upheld  a  National  Arbitration  Panel  award  direct¬ 
ing  Amtrak  to  pay  C&O  more  compensation  than  specified  in  their 
contract.  This  case  is  noteworthy  not  only  because  it  upheld  the 
imposition  of  a  financial  obligation  on  a  government  entity  by  an 


57.  Comment,  Validity  of  Arbitration  Provisions  in  Federal  Procurement  Contracts, 
supra  note  3,  at  458. 

58.  One  case,  Aktiebolaget  Bofors  v.  United  States,  153  F.  Supp.  397  (Ct.  Cl.  1957), 
came  close  to  addressing  the  issue  of  whether  an  arbitration  agreement  between  a 
manufacturer  and  the  Department  of  Defense  was  valid.  It  even  cited  Grant 
Construction  Co.  as  precedent.  However,  in  lieu  of  deciding  the  issue,  the  court  held 
that  the  agency’s  failure  to  submit  to  arbitration  did  not  give  rise  to  a  cause  of 
action  by  the  manufacturer  against  the  United  States.  A  decree  for  specific 
performance,  the  court  reasoned,  was  not  available  against  the  United  States  since 
it  had  not  consented  to  such  suits,  and  a  suit  for  damages  “can  .  .  .  result  in  no  more 
than  the  award  of  nominal  damages,  since  a  court  cannot  know  what  arbitrators 
would  have  decided,  if  there  had  been  arbitration.”  153  F.  Supp.  at  399.  There¬ 
fore,  the  manufacturer’s  assertion  that  the  agency  breached  the  arbitration  provi¬ 
sion  of  the  contract  was  not  cause  for  judicial  remedy. 

It  is  also  interesting  to  note  that  none  of  the  Amtrak  cases  cite  Grant  Construction 
Co.  as  authority  for  arbitration.  See  infra  notes  59, 6 1 ,  and  63  and  companying  text. 

59.  501  F.2d  423  (8th  Cir.  1974). 

60.  Id.  at  427,  quoting  Galt  v.  Libbey-Owens-Ford  Glass  Co.,  376  F.2d  711,714 
(7th  Cir.  1967). 

61.  551  F.2d  136  (7th  Cir.  1977). 
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arbitrator,  but  also  because  it  reiterated  the  narrow  scope  of  review 
to  be  employed  by  the  court.  The  court  held  that  an  improper 
construction  of  a  contract  by  an  arbitrator  was  not  a  sufficient  basis 
for  vacating  the  panel’s  award.  Rather,  the  court’s  ability  to  vacate 
an  award  is  “severely  limited”  to  one  of  the  grounds  specified  by 
section  10  of  the  United  States  Arbitration  Act.62 

The  third  case,  Seaboard  Coast  Line  Railroad  v.  National  Rail  Pas¬ 
senger  Corp ,,63  concerned  a  suit  by  Seaboard  Coast  Line  over  com¬ 
pensation  due  for  services  rendered  to  Amtrak.  Amtrak  moved 
pursuant  to  section  3  of  the  United  States  Arbitration  Act64  to  stay 
the  litigation  pending  arbitration.  Both  parties  had  entered  into  an 
arbitration  agreement.  SCL  argued  that  arbitration  would  violate 
various  provisions  of  the  Interstate  Commerce  Act.65  The  district 
court  referred  the  case  to  arbitration  and  SCL  took  an  interlocu¬ 
tory  appeal. 

The  Fifth  Circuit  affirmed  the  lower  court’s  referral  to  arbitra¬ 
tion.  It  held  that  the  parties’  dispute  was  on  its  face  one  governed 
by  the  arbitration  agreement.  The  court  confirmed  the  standard 
outlined  in  the  earlier  Amtrak  cases  that  a  stay  of  litigation  should 
be  granted  “unless  it  may  be  said  with  positive  assurance  that  the 
arbitration  clause  is  not  susceptible  of  an  interpretation  that  covers 
the  asserted  dispute.66 


62.  Id.  at  141-42.  Section  10  of  the  United  States  Arbitration  Act  permits  the 
court  to  vacate  an  arbitration  award 

(a)  Where  the  award  was  procured  by  corruption,  fraud,  or  undue  means. 

(b)  Where  there  was  evident  partiality  or  corruption  in  the  arbitrators,  or 

either  of  them.  .  . 

(c)  Where  the  arbitrators  were  guilty  of  misconduct  in  retusing  to  postpone 
the  hearing,  upon  sufficient  cause  shown,  or  in  refusing  to  hear  evidence 
pertinent  and  material  to  the  controversy;  or  of  any  other  misbehavior  by  which 
the  rights  of  any  party  have  been  prejudiced. 

(d)  Where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  executed 
them  that  a  mutual,  final,  and  definite  award  upon  the  subject  matter  submitted 


was  not  made.  .  .  ,  .  .  .  .  , 

(e)  Where  an  award  is  vacated  and  the  time  within  which  the  agreement 

required  the  award  to  be  made  has  not  expired  the  court  may,  in  its  discretion, 

direct  a  rehearing  by  the  arbitrators. 


9  U.S.C.  §  10  (1982). 

ca  F  2d  657  (5th  Cir.  1977).  The  case  was  remanded  to  decide  whether 
various  provisions  of  the  Interstate  Commerce  Act  applied.  Id.  at  661.  See  489  F. 
Supp  916  (M.D.  Fla.  1980),  affd,  645  F.2d  513  (5th  Cir.  1981). 

64  9  U.S.C.  §  3  (1982). 

65.  49  U.S.C.  §§  10761,  11 101(a)(1982). 

66  554  F  2d  at  660,  quoting  United  States  Steelworkers  of  America  v.  Amer¬ 
ican  Mfg.  Co..  363  U.S.  564  (1960). 
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These  Amtrak  cases  indicate  that  the  courts  have  generally 
assumed  that:  (1)  Amtrak.  can  enter  into  binding  arbitration 
agreements,  (2)  Amtrak  can  invoke  the  United  States  Arbitration 
Act,  and  (3)  the  scope  of  judicial  review,  whether  before  or  after 
an  arbitration  decision,  is  narrow. 

Previous  commentators  have  not  fully  discussed  this  increasing 
body  of  precedent  supporting  the  proposition  that  arbitration  is 
permissible,  at  least  for  government  corporations.67  It  is  arguable 
that  these  cases  do  not  persuasively  support  the  legality  of  arbitra¬ 
tion  because  the  government’s  authority  to  arbitrate  was  never 
specifically  at  issue  in  any  of  them.  Nevertheless,  four  federal 
courts  of  appeals,  the  Court  of  Claims  and  a  district  court  have 
enforced  arbitration  provisions  involving  federal  entities,  provid¬ 
ing  solid  support  (albeit  by  implication)  that  government  corpora¬ 
tions  can  arbitrate.  Since  there  are  forty-seven  government  cor¬ 
porations  which  receive  billions  of  dollars  in  federal  funding,  the 
impact  of  this  finding  is  potentially  great. 

IV.  The  Contract  Disputes  Act  of  1978 

The  Contract  Disputes  Act  of  197868  created  a  uniform  dispute 
resolution  process  applicable  to  acquisition  contracts69  entered  into 
by  executive  agencies.  The  term  “executive  agency”  is  defined  as 
including  wholly  owned  government  corporations  as  listed  in  sec¬ 
tion  9101  of  the  GCCA.70  Some  thirteen  government  corporations 
are  wholly  owned.71  The  CDA  process  is  mandatory,  since  the 
Federal  Acquisition  Regulation  (FAR)  requires  that  a  disputes 
clause  incorporating  the  CDA  procedures  be  included  in  all  agency 
acquisition  contracts.72 

67.  See,  e.g.,  Hardy  &  Cargill,  supra  note  3,  at  14  (citing  only  the  Grant  Construc¬ 
tion  Co.  case  as  precedent  supporting  the  legality  of  arbitration.  As  mentioned 
above,  that  opinion  contained  blurred  distinctions  between  government  corpora¬ 
tions  and  agencies  and  is,  therefore,  not  of  particularly  strong  precedential  value); 
Katzman,  supra  note  3  (article  does  not  discuss  either  Reconstruction  Finance  or 
Grant  Construction  Co.,  both  of  which  were  decided  before  the  article  was  written). 

68.  41  U.S.C.  §§  601-613  (1982). 

69.  See  supra  note  8.  It  is  not  directly  applicable  to  grants,  cooperative  agree¬ 
ments  or  financial  assistance  agreements,  although,  given  the  wording  of  the 
statute,  an  agency  could  choose  to  use  its  board  and  the  CDA  procedure  in 
disputes  concerning  such  agreements.  See  infra  note  105. 

70.  See  supra  note  7. 

71.  Id. 

72.  FAR  33.214  requires  the  contracting  officer  to  insert  the  Disputes  clause. 
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The  CDA  process  is  fairly  straightforward.  The  CDA  requires 
that  the  contractor  involved  in  a  government  contract  dispute 
obtain  a  final  decision  from  the  contracting  officer.73  The  contrac¬ 
tor  can  then  appeal  to  either  (1)  the  appropriate  Board  of  Con¬ 
tract  Appeals  (BCA)  or  (2)  the  United  States  Claims  Court.74 
Appeal  from  a  decision  of  a  BCA  or  the  Claims  Court  lies  to  the 
U  S.  Court  of  Appeals  for  the  Federal  Circuit,  but  the  United 
States  can  only  appeal  from  the  BCA  if  the  agency  head  so  decides 
and  the  Attorney  General  approves.75 

The  first  step  in  the  CDA  process  is  to  attempt  to  negotiate  and 
settle  the  dispute.  If  negotiations  fail,  the  next  step  is  to  seek  a  final 
decision  from  the  contracting  officer.  For  claims  involving  $50,000 
or  less,  that  decision  must  be  made  within  sixty  days  of  when  the 
claim  was  filed.76  In  situations  where  the  claim  involved  is  more 
than  $50,000,  the  contracting  officer  need  only  decide  within  a 
“reasonable  time,”  but  must  inform  the  contractor  within  sixty  days 
of  receiving  the  claim  how  long  that  reasonable  period  will  be.77 
The  contracting  officer’s  findings  of  fact  are  not  binding  in  any 
subsequent  proceeding.78  The  final  decision  must  be  in  writing, 
state  the  reasons  for  the  decision,  and  inform  the  contractor  of  his 
right  to  appeal.79 

After  receiving  the  contracting  officer’s  final  decision,  the  con¬ 
tractor  can  appeal  to  the  appropriate  BCA  within  ninety  days.80 
Appeals  to  the  Claims  Court  must  be  made  within  one  year.81  Both 


FAR  52.233—1,  in  all  solicitations  and  contracts  unless  the  contract  is  with  a  foreign 
government,  foreign  agency,  or  international  organization  (or  subsidiary  body  of 
that  organization)  and  the  agency  head  determines  that  “the  application  of  the  Act 
to  the  contract  would  not  be  in  the  public  interest.”  FAR  33.203(b).  The  Disputes 
clause  states  that  “[t]his  contract  is  subject  to  the  Contract  Disputes  Act  of  1978. 

.  .  .”  FAR  52.233-1.  It  is  clear  that  Boards  will  not  enforce  an  arbitration  agree¬ 
ment  if  it  circumvents  an  established  dispute  procedure.  Dames  8c  Moore,  IBCA 
No.  1308-10-79,  81-Z  BCA  H  15,418. 

73.  41  U.S.C.  §  605(a)(1982). 

74.  41  U.S.C.  §§  606,  609(a)(l)(1982). 

75.  41  U.S.C.  §  607(g)(l)(B)(  1982). 

76.  41  U.S.C.  §  605(c)(l)(1982). 

77.  41  U.S.C.  §  605(c)(2)(1982).  If  the  contracting  officer  fails  to  issue  a  deci¬ 
sion  within  the  required  time,  the  failure  to  do  so  will  be  deemed  a  denial  of  the 
claim  and  will  authorize  commencement  of  the  appeal  or  suit.  41  U.S.C.  § 
605(c)(5).  However,  a  court  or  BCA  may  stay  its  proceedings  to  obtain' a  final 
decision  bv  the  contracting  officer  if  it  sees  fit.  Id. 

78.  41  U.S.C.  §  609(a)(3)(  1982). 

79.  41  U.S.C.  §  605(a)(1982). 

80.  41  U.S.C.  §  606(1982). 

81.  41  U.S.C.  §  609(a)(3)(1982). 
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forums  have  similar  discovery  procedures  and  the  same 
remedies.82 

An  important  advantage  to  appealing  to  the  appropriate  BCA  is 
that,  in  the  case  of  claims  of  $50,000  or  less,  the  CDA  imposes 
deadlines  on  the  BCAs.  For  claims  involving  $10,000  or  less, 
(“small  claims”)  the  contractor  may  elect  an  expedited  procedure 
that  requires  a  single  Board  member  to  issue  a  decision  within  120 
days  whenever  possible.83  There  is  no  judicial  review  available  of 
such  a  small  claims  decision.88  For  claims  involving  $50,000  or  less, 
the  contractor  can  elect  an  accelerated  procedure,  in  which  appeals 
are  to  be  resolved  within  180  days,  whenever  possible.85 

Only  agencies  that  are  found  from  a  workload  study  to  have  the 
volume  of  disputes  necessary  to  justify  the  establishment  of  a 
full-time  board  of  at  least  three  members  are  permitted  to  have 
their  own  boards.86  Agencies  lacking  their  own  boards  may  arrange 
to  use  the  board  of  another  agency.87 

BCA  members  are  appointed  and  serve  in  the  same  manner  as 
administrative  law  judges.88  BCA  resolution  of  disputes  is  to  be 
“informal,  expeditious,  and  inexpensive.”89  Any  appeal  from  the 
BCA’s  decision  to  the  Federal  Circuit  (the  CAFC)  must  be  taken 
within  120  days  of  receipt  of  the  BCA’s  decision.90  Appeals  to  the 
CAFC  from  the  Claims  Court  must  be  brought  within  thirty  days.91 
Findings  of  fact,  but  not  law,  are  final  and  conclusive  if  supported 
by  substantial  evidence.92  BCAs  have  subpoena  power.93 


82.  4 1  U.S.C.  §§  607(d),  610  (1982).  See  generally  Peacock ,  Discovery  before  Boards 
of  Contract  Appeals,  13  Pub.  Cont.  L.J.  1  (1982). 

83.  41  U.S.C.  §  608(a)(1982). 

84.  4 1  U.S.C.  §  608(d)(1982).  The  elimination  of  judicial  review  of  an  adminis¬ 
trative  decision  under  this  section  appears  to  conflict  with  the  Wunderlich  Act,  4 1 
U.S.C.  §§  32 1-22  (1982).  That  Act  provides  that  “[n]o  Government  contract  shall 
contain  a  provision  making  final  on  a  question  of  law  the  decision  of  anv  adminis¬ 
trative  official,  representative  or  board.” 

85.  41  U.S.C.  §  607(0(1982).  Id.  at  §  322. 

86.  41  U.S.C.  §  607(a)(  1)(1982). 

87.  41  U.S.C.  §  607(c)(1982). 

88.  41  U.S.C.  §  607(b)(  1)(  1982).  Administrative  law  judges  are  appointed 
pursuant  to  5  U.S.C.  §  3105  (1982). 

89.  41  U.S.C.  §  607(e)(1982). 

90.  41  U.S.C.  §  607(g)(  1 982). 

91.  28  U.S.C. A.  §§  1295(a)(3),  2522  (West  Supp.  1985);  Fed.  Cir.  R.  10(a)(1); 
Fed.  R.  App.  P.  4(a)(1). 

92.  41  U.S.C.  §  609(b)(1982). 

93.  41  U.S.C.  §  610  (1982). 
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V.  A  Comparison  of  the  Contract  Disputes  Act 
Process  with  Arbitration 

Generalizations  about  either  arbitration  or  the  CDA  process  are 
difficult.  The  advantages  and  disadvantages  of  each  will  vary  de¬ 
pending  upon  the  facts  and  circumstances  involved.  However,  the 
criteria  discussed  as  the  costs  and  benefits  of  arbitration9^  offer 
rough  grounds  upon  which  to  compare  the  two  dispute  resolution 
systems. 

A.  Speed 

The  caveat  concerning  the  imprecision  of  generalizations  is  parti¬ 
cularly  relevant  in  comparing  the  relative  speed  of  each  dispute 
resolution  process.  Arbitration  has  been  universally  heralded  as  a 
fast  process,  at  least  in  part  because  there  are  no  other  cases  to 
compete  for  the  arbitrators’  time. 

Because  of  the  availability  in  smaller  cases  of  accelerated  proce¬ 
dures,  the  speed  with  which  disputes  are  resolved  under  the  CDA 
varies  according  to  the  amount  involved.  The  CDA  process  could 
theoretically  be  quicker  than  court  settlement  in  light  of  the  time 
limits  it  imposes  on  the  decisions  of  the  contracting  officers  and  the 
BCA.  For  example,  in  a  claim  involving  $50,000  or  less,  the  con¬ 
tracting  officer  must  make  a  final  decision  within  sixty  days  of 
receiving  the  claim.  The  contractor  can  then  elect  to  appeal  the 
decision  to  the  BCA,  which  must  “whenever  possible”  issue  its 
decision  within  180  days.  The  BCA  decision  can  be  appealed  to  the 
Federal  Circuit,  but  the  CDA  places  no  time  limit  on  that  court. 
Thus,  in  a  case  involving  $50,000  or  less,  a  contractor  may  have  two 
administrative  decisions  made  in  240  days  or  less. 

The  similarities  between  arbitration  and  CDA  resolution  are 
even  more  pronounced  when  a  “small  claim”  is  involved.  For 
claims  involving  $10,000  or  less,  the  contractor  will  receive  the 
contracting  officer’s  decision  within  sixty  days,  and  a  single  Board 
member’s  decision  “whenever  possible”  within  120  days.  Since 
there  is  no  judicial  review  of  the  Board  member’s  decision,  a  final 
and  binding  decision  may  be  obtained  in  180  days  or  less.  Small 
claims  dispute  resolution  under  the  CDA  is  thus  very  similar  to 
arbitration  in  terms  of  speed  and  finality. 

94.  See  supra  at  Section  II. 
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If  statistics  compiled  in  the  early  1970s  accurately  reflect  the 
present  composition  of  contract  claims,  the  “fast  track”  procedures 
provided  by  the  CDA  for  claims  involving  $50,000  or  less  could 
affect  a  large  percentage  of  government  contract  claims. 

Small  claims  [during  the  early  1970s  were]  the  bread  and  butter  of  the  board 
of  contract  appeals.  In  the  early  1970s,  twenty-two  percent  of  all  claims  to 
boards  were  for  under  Si, 000,  fifty-one  percent  under  $10,000,  and  sixtv- 
three  percent  under  S25.000.95 

Yet  figures  compiled  by  the  Armed  Services  Board  of  Contract 
Appeals  (the  ASBCA)  suggest  that  the  number  of  proceedings 
conducted  under  the  accelerated  and  expedited  procedures  is 
currently  much  more  modest.  In  fiscal  year  1985,  only  262  of  1,293 
appeals  (20.3  percent)  disposed  of  by  the  ASBCA  were  conducted 
under  those  provisions  of  the  CDA.96  The  average  prime  contrac¬ 
tor  claim  in  1984  was  $241,096,  well  above  the  $10,000  and 
$50,000  cut-offs.97  Figures  do  suggest,  however,  that  the  Board 
generally  makes  its  decisions  within  the  time-frame  indicated  in  the 
CDA  for  the  expedited  (120  days)  and  accelerated  (180  days) 
appeals.  The  average  number  of  days  on  the  docket  (from  date  of 
docketing  to  date  of  decision)  in  cases  involving  such  appeals  was 
149  in  1985,  151  in  1984,  156  in  1983,  173  in  1982,  171  in  1981, 
and  190  in  1980.98  Overall,  the  average  time  a  claim  of  any  size  was 
on  the  ASBCA  docket  was  484  days  in  1985,  or  about  15.5 


95.  Hardy  &  Cargill,  supra  note  3,  at  2,  citing  Report  of  the  Commission  on 
Government  Procurement,  vol.  4,  at  15  (1972). 

96.  Report  of  Transactions  and  Proceedings  of  the  Armed  Services 
Board  of  Contract  Appeals  for  the  Fiscal  Year  Ending  30  September  1984 
(October  31,  1984)  (hereinafter  “ASBCA  Report”).  The  ASBCA  is  the  largest  of 
the  12  agency  Boards  of  Contract  Appeals  with  33  members.  With  a  docket  size  of 
about  1 ,300  cases,  it  handles  approximately  42  percent  of  the  3, 100  cases  filed  with 
the  12  boards.  No  other  board  compiles  the  figures  referred  to  in  the  text.  The 
other  1 1  boards,  and  their  number  of  members  and  approximate  docket  size,  are 
as  follows:  the  General  Services  Board  of  Contract  Appeals  ( 1 1  members  and  450 
cases);  the  Engineer  Board  of  Contract  Appeals  (six  members  and  450  cases);  the 
boards  of  the  Department  of  Transportation,  the  Department  of  the  Interior,  the 
Postal  Service,  the  Department  of  Agriculture,  and  the  Veterans  Administration 
(all  have  four  members  and  handle  about  100  cases  each);  the  National  Aeronau¬ 
tics  and  Space  Administration,  the  Department  of  Housing  and  Urban  Develop¬ 
ment,  the  Department  of  Energy,  and  the  Department  of  Labor  (all  havevthree 
members  and  handle  fewer  than  100  cases  each).  Federal  Bar  Association 
Board  of  Contract  Appeals  Committee,  Manual  for  Practice  Before 
Boards  of  Contracts  Appeals  (1981). 

97.  ASBCA  Report,  supra  note  96. 

98.  Id. 
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months.09  This  figure  suggests  that  for  appeals  not  accelerated  or 
expedited,  the  time  it  takes  to  get  an  agency  decision  can  be  long. 

One  factor  possibly  affecting  the  time  and  cost  of  an  arbitration 
decision  is  the  arbitrator  selection  process.  If  the  selection  were  on 
an  ad  hoc  basis,  the  government  agency  involved  might  spend 
considerable  time  developing  a  list  of  acceptable  arbitrators  and 
conducting  background  checks  on  those  individuals.  It  is  not  hard 
to  imagine  the  use  of  government-wide  regulations  for  the  selec¬ 
tion  of  arbitrators.  Disappointed  applicants  for  arbitrator  positions 
might  protest  the  selection  of  other  individuals,  and  agencies  might 
be  required  to  give  such  applicants  a  hearing.  A  search  for  accept¬ 
able  arbitrators  each  time  a  dispute  arose  would  be  costly  to  the 
government  and  would  require  the  use  of  agency  personnel.  Use 
of  the  Boards  of  Contract  Appeals  requires  no  such  search,  since 
they  are  standing  bodies. 

B.  Expense 

Because  judicial  review  of  arbitration  decisions  is  severely  limited, 
the  parties  to  an  arbitration  need  usually  only  spend  time  and 
money  to  prepare  and  present  a  case  before  one  forum.  Parties  to  a 
BCA  appeal,  on  the  other  hand,  sometimes  must  prepare  and 
present  their  case  before  two  forums:  the  BCA  and  the  Federal 
Circuit.  This  fact  alone  can  account  for  higher  costs  to  the  parties 
under  the  CDA  system.  If  the  theory  of  arbitration  holds  true  in  a 
particular  case,  arbitration  will  produce  additional  savings  because 
there  is  less  judicializadon  in  an  arbitration  than  before  a  BCA. 
This  advantage  is  negated  if  the  parties  to  an  arbitration  demand 
judicialization. 

In  large  disputes,  the  reduction  or  elimination  of  the  use  of 
discovery  or  briefs  can  result  in  substantial  savings.  However,  the 
more  money  that  is  at  stake  the  greater  the  chance  that  parties  will 
insist  on  greater  due  process  protection.  Where  the  claim  is  for 
$10,000  or  less,  the  CDA’s  small  claims  procedure  is  so  similar  to 
arbitration100  that  there  would  not  be  a  financial  reason  to  choose 
arbitration  over  it. 


99.  Id. 

100.  See  supra  at  Section  IV. 
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A  party  contemplating  the  use  of  arbitration  should  consider 
what  savings,  if  any,  are  likely  to  occur  in  light  of  the  particular 
dispute.  How  much  judicialization  will  both  sides  require?  If  it  is  a 
complex  dispute,  will  discovery  and  briefs  be  massive  and  costly  to 
prepare?  If  so,  will  the  parties  agree  to  eliminate  or  substantially 
curtail  the  use  of  discovery  and  the  writing  of  briefs?  Would  the 
parties  split  the  cost  of  paying  the  arbitrator’s  salary?  Will  any 
savings  that  result  from  choosing  arbitration  be  offset  by  the  fact 
that  arbitrators  are  more  likely  to  split  the  amount  in  dispute, 
thereby  reducing  a  party’s  potential  recovery?  Is  it  likely  that  a 
disappointed  party  will  seek  review  of  a  BCA  decision?  Because  the 
parties  have  direct  control  over  an  arbitration  they  can  directly 
affect  the  cost  of  the  process.  Whether  they  are  willing  to  take 
cost-cutting  measures,  and  the  concomitant  trade-off  in  terms  of 
due  process  considerations,  will  vary  from  case  to  case. 

C.  Formality 

As  noted,  parties  choosing  arbitration  can  agree  upon  the  level  of 
formality  they  prefer.  Yet  the  parties  will  not  always  opt  for  less 
formality.  A  growing  concern  in  labor  arbitration  is  that  it  is  be¬ 
coming  too  formalized  as  the  parties  demand  more  and  more 
judicialization.101  Yet,  if  figures  concerning  prehearing  discovery 
are  any  indication  of  overall  formality,  the  ASBCA  has  not  been 
overly  judicialized.  Twenty-three  percent  of  the  ASBCA  cases  in 
FY  1985  involved  prehearing  discovery  in  which  rulings  were 
sought.102  Where  the  small  claims  procedure  is  selected,  the  CD  A 
requires  that  simplified  rules  of  procedure  be  used.103 

D.  Expertness  and  Independence  of  the 
Decision-maker 

The  CDA  method  of  selecting  members  of  the  BCAs  helps  to 
ensure  that  board  members  are  experts  in  federal  acquisition  law. 
Section  607(b)  requires  that  board  members  be  selected  in  the  same 
manner  as  administrative  law  judges,  i.e.,  solely  on  the  basis  of 


101.  Ashe,  Arbitration  Finality:  Myth  or  Reality?  38  Arb.  J.  42  (1983). 

102.  ASBCA  Report,  supra  note  96. 

103.  41  U.S.C.  §  608(b)(  1982). 
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merit.  In  addition,  members  must  have  at  least  five  years  of  experi¬ 
ence  in  public  contract  law.104 

Despite  these  congressional  efforts  to  ensure  expertness,  board 
members  are  arguably  not  totally  independent  since  they  are 
selected  by  the  agency  heads  and  paid  by  the  agency.  The  BCA 
members  might  be  viewed  as  agents  of  the  agency  they  serve  and, 
therefore,  more  sympathetic  to  the  agency  viewpoint.  Yet  the  OPM 
removal  procedure  helps  to  prevent  the  Board  members  from 
fearing  retribution  by  his  or  her  agency  for  “improper”  decisions. 

The  theoretical  independence  of  board  members  is  even  more 
uncertain  when  a  board  is  involved  in  a  matter  which  an  agency  has 
voluntarily  decided  to  assign  to  it.105  There  is  nothing  to  prevent  an 
agency  from  taking  an  issue  out  of  the  hands  of  a  board  with  which 
it  has  voluntarily  invested  it. 

The  parties  are  less  likely  to  find  an  “expert”  decisionmaker 
when  they  appeal  to  the  Federal  Circuit.  Because  the  cases  brought 
before  the  CAFC  often  concern  matters  other  than  public  contract 
law,  the  judges  are  not  as  specialized  as  Board  members  or  arbitra¬ 
tors  might  be.  Also,  unlike  BCA  members,  judges  are  selected 
through  the  political  process  rather  than  strictly  on  merit. 

As  noted  earlier,  the  parties  to  an  arbitration  select  the  arbitra¬ 
tors  and  in  this  way  control  the  qualifications  of  those  who  will 
decide  their  case.  In  some  cases,  selection  of  an  arbitrator  requires 
some  research.  But  while  the  parties  to  an  arbitration  can  select  an 
arbitrator  with  particular  experience  in  the  area  of  dispute,  it  is 
safe  to  say  that  the  parties  do  not  lose  the  advantage  of  having  an 
expert  hear  their  case  when  they  choose  to  use  the  BCA  process. 


E.  Privacy 


Hearings  before  and  decisions  of  the  BCAs  are  public,  unlike 
private  arbitration  decisions.  While  parties  to  an  arbitration  can 


104.  41  U.S.C.  §  607(b)(  1)(1982).  L  .  .  u  .  ,  .  , 

105  The  CD  A  does  not  prohibit  an  agencv  from  having  its  board  decide 
matters  not  covered  by  the  CDA.  The  only  apparent  limit  is  the  requirement  that 
members  have  no  other  inconsistent  duties.  §  607(a)(1).  For  example,  the  Depart¬ 
ment  of  Energy  uses  its  Board  to  decide  debarment  cases.  Because  an  agency  can 
use  its  board  for  extra-CDA  activities,  disputes  involving  grants,  cooperative 
agreements,  or  financial  assistance  agreements,  as  well  as  disputes  involving 
government  corporations  not  covered  by  the  CDA  can  be  given  to  a  board  for 
decision.  The  agency  head  can  remove  such  matters  from  board  jurisdiction  at 

any  time. 
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agree  to  keep  silent  about  their  dispute  and  not  release  the  arbitra¬ 
tor’s  decision  to  the  public,  parties  using  the  CDA  have  no  such 
choice.  BCA  opinions  are  released  to  the  public.  If  an  arbitration 
decision  is  appealed  to  a  court,  however,  the  facts  of  the  dispute  can 
become  public. 

F.  Uniformity  of  Decisions  and  Precedent 

That  an  arbitration  panel  is  convened  solely  for  the  dispute  in¬ 
volved  and  is  disbanded  once  it  makes  a  decision  all  but  eliminates 
the  possibility  that  arbitration  panels  could  establish  a  body  of 
public  contract  law  that  other  panels  would  follow.  Because  the 
panels  are  entities  of  limited  purpose  and  duration,  their  members 
do  not  feel  compelled  to  follow  previous  decisions.  Because  there  is 
no  guarantee  of  uniformity  of  decisions  by  public  contract  law 
arbitrators,  the  parties  are  less  able  to  evaluate  their  chances  for 
success. 

The  BCAs,  on  the  other  hand,  have  developed  a  large  body  of 
law,  and  parties  to  a  dispute  frequently  cite  decisions  of  BCAs 
other  than  the  one  hearing  their  case  as  support  for  their  position. 
It  is  only  in  the  small  claims  area  that  decisions  are  deemed  to  have 
“no  value  as  precedent  for  future  cases.”106  In  general,  a  party 
desiring  to  rely  upon  precedent  is  best  advised  to  use  the  CDA 
process. 

G.  Judicial  Review 

The  statutory  language  in  the  United  States  Arbitration  Act  con¬ 
cerning  judicial  review  creates  a  very  limited  ground  upon  which  a 
court  can  set  aside  an  arbitrator’s  award.  An  arbitration  award  can 
be  set  aside  only  if  a  court  finds  corruption,  fraud  or  undue  means, 
finds  that  the  arbitrator  refused  to  hear  material  evidence,  or  that 
the  arbitrator  exceeded  his  or  her  power.107  Because  it  is  very 
difficult  to  have  a  decision  vacated  under  these  standards,  parties 
are  less  likely  to  appeal  the  decision. 

Judicial  review  of  BCA  decisions  is  more  searching  than  that  of 
arbitration  decisions.  BCA  decisions  on  questions  of  law  are  not 


106.  41  U.S.C.  §  608(e)(  1982). 

107.  9  U.S.C.  §  10  (1982).  See  supra  note  62. 


91 


400 


Public  Contract  Law  Journal 


final  or  conclusive  on  the  CAFC.  The  CDA  provides  for  judicial 
review  under  the  “clearly  erroneous”  standard.108  The  committee 
report  that  accompanied  the  CDA  specifically  states  that  “[t]he 
substantial  evidence  standard  of  review  will  no  longer  be  used  for 
review  of  agency  board  decisions.”109  The  clearly  erroneous  stan¬ 
dard  is  fairly  limited  but  it  is  more  searching  than  the  scope  of 
review  employed  by  courts  in  reviewing  arbitration  decisions.  A 
party  that  hopes  to  get  some  review  of  the  decision  maker’s  adverse 
action  should  be  aware  that  the  CDA  standard  is  more  advan¬ 
tageous.  But  for  parties  willing  to  forego  meaningful  review  in 
order  to  save  time  and  money,  arbitration  is  the  better  alternative. 

VI.  Conclusion 

This  article  has  addressed  two  major  questions  concerning  the  use 
of  arbitration  to  resolve  federal  public  contract  disputes.  First, 
which  federal  entities  can  agree  to  arbitrate  their  contractual  dis¬ 
putes?  Secondly,  what  are  the  costs  and  benefits  of  arbitration  that 
those  federal  entities  must  consider  in  deciding  whether  to  use 
arbitration? 

Concerning  the  first  question,  all  government  agencies  and 
those  government  corporations  covered  by  the  Government  Cor¬ 
poration  Control  Act  (GCCA)  and  consequently  the  Contract  Dis¬ 
putes  Act  must  use  the  CDA  system  to  resolve  disputes  concerning 
federal  acquisition  contracts.  (However,  one-time  deviations  from 
the  regulations  which  implement  the  CDA  are  theoretically  possi¬ 
ble.)  Since  the  CDA  covers  only  acquisition  disputes,  government 
corporations  covered  by  the  GCCA  can  arbitrate  in  nonacquisition 
situations.  Government  corporations  not  covered  by  the  GCCA  can 
arbitrate  any  dispute,  whether  it  involves  acquisition  contracts  or 
not. 

In  addition,  there  appears  to  be  a  flat  ban  on  any  use  of  arbitra¬ 
tion  by  agencies,  given  the  Comptroller  General’s  interpretation  of 
41  U.S.C.  §  1346.  The  justification  for  the  flat  ban  on  the  use  of 
arbitration  by  agencies  is  of  questionable  strength.  The  Comptrol¬ 
ler  General’s  interpretation  of  a  seemingly  inapplicable  statute  as 


108.  S.  Rep.  No.  95-1  118,  95th  Cong.,  1st  Sess.  1,  30,  reprinted  in  1978  U.S. 
Code  Cong  &  Ad.  News  5235,  5264. 

109.  Id. 
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barring  the  use  of  arbitration  and  the  fact  that  the  CDA  process  is 
mandatory  is  at  the  heart  of  the  present  justification. 

It  is  not  altogether  clear  why  government  corporations  are  ex¬ 
cepted  from  the  general  ban.  Numerous  courts  have  upheld 
arbitration  agreements  involving  government  corporations,  but 
none  have  addressed  the  legal  justification  for  allowing  those  en¬ 
tities  to  arbitrate. 

The  second  question  concerns  the  costs  and  benefits  of  arbitra¬ 
tion.  It  is  simplistic  to  assume  that  arbitration  is  preferable  to 
administrative  or  judicial  settlement  in  all  circumstances.  Govern¬ 
ment  entities  and  government  contractors  must  conduct  a 
cost-benefit  analysis  of  arbitration  and  any  alternative  dispute  res¬ 
olution  system  before  deciding  which  method  to  use.  Disputes 
involving  entities  not  covered  by  the  CDA  and  disputes  beyond  the 
reach  of  the  CDA  can  nevertheless  be  decided  by  the  CDA  boards  if 
an  agency  head  so  agrees.  Government  corporations  that  can  arbi¬ 
trate  should  consider  arranging  to  use  a  BCA  to  decide  their 
disputes. 
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ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 
Proposed  Recommendation 
Assuring  the  Fairness  and  Acceptability  of 
Arbitration  in  Federal  Programs 


The  Administrative  Conference  has  recommended  that  agencies  employ  alternative  means 
of  dispute  resolution  (ADR)  in  federal  programs.1  ADR  techniques  for  rulemaking  include 
structured  negotiation  and  mediation;  for  adjudication,  they  also  include  arbitration, 
factfinding  and  minitrials.2  The  bulk  of  these  techniques  do  not  alter  the  placement  of 
policymaking  authority  within  the  agencies,  and  therefore  pose  few  of  the  legal  and  policy 
'  concerns  of  binding  arbitration,  which  typically  involves  the  use  of  outside  arbitrators 
;  authorized  to  make  decisions  binding  upon  the  government.  If  an  arbitrator  decides  a  claim 
by  or  against  the  government,  public  money  will  be  involved.  Arbitration  decisions 
concerning  other  issues  in  administering  a  federal  program,  such  as  the  resolution  of 
enforcement  cases,  or  disputes  between  the  agency  and  its  employees,  affect  administration 
of  the  program.  In  programs  where  the  agency’s  role  is  to  resolve  disputes  between  private 
parties,  arbitrated  disputes  will  relate  to  the  purposes  of  the  program,  for  example  by 
resolving  common  facts  with  those  involved  in  program  administration.  In  addition,  the 
Constitution  requires  that  significant  duties  pursuant  to  public  law  must  be  performed  by 
Officers  of  the  United  States  and  their  employees.  Fidelity  to  this  principle  can  be  ensured 
if  Congress  in  authorizing  the  use  of  arbitration  or  the  agency  when  adopting  arbitration 
confines  it  to  appropriate  issues  and  provides  for  the  agency’s  supervision  of  arbitration. 

Existing  law  authorizes  resort  to  arbitration  in  a  variety  of  different  contexts,  including 
claims  by  and  against  the  government,  disputes  between  private  individuals  that  are  related 
to  program  administration,  and  labor  relations  issues  between  the  government  and  its 
employees.  Recommendation  86-3  calls  on  Congress  to  act  to  authorize  agency  officials  to 
choose  arbitration  to  resolve  many  additional  disputes. 

This  recommendation  contains  procedural  guidance  for  Congress,  and  occasionally 
agencies,  in  an  effort  to  ensure  the  fairness  and  acceptability  of  arbitration  in  federal 
programs.  The  criteria  are  necessarily  general,  and  the  appropriateness  of  particular  arbitral 
procedures  must  be  judged  in  the  context  of  the  particular  functions  they  serve.  Agencies 
are  generally  in  the  best  position  to  assess  the  need  for  informal  and  expeditious  process,  and 
to  weigh  that  need  against  considerations  of  accuracy,  satisfaction,  and  fairness.  While  the 
Conference  encourages  granting  agency  officials  broad  "on-the-spot"  discretion  to  use 
arbitration,  it  recognizes  the  need  for  preliminary  steps  to  meet  concerns  that  the  process 
provide  some  executive  oversight,  preserve  judicial  functions,  ensure  quality  decisions,  and 
to  minimize  concerns  over  the  legality  and  fairness  of  the  process.  This  recommendation  sets 
forth  procedural  criteria  to  aid  Congress  and  agencies  in  taking  these  first  steps. 


1  See  generally  Recommendation  86-3. 

2  See  Recommendations  82-2,  82-4,  84-4  and  85-5. 
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RECOMMENDATION 

1.  In  all  cases,  congressional  authorization  for  arbitration  should  ensure  that  Congress 
has  made,  or  the  agency  will  make,  an  explicit  judgment  that  arbitration  is  appropriate  for 
the  case  or  class  of  cases  in  question.  Criteria  for  determining  whether  arbitration  is 
appropriate  include  the  following: 

(a)  Cases  subject  to  arbitration  should  involve  questions  of  fact  or  the  application  of 
well-established  norms,  even  if  statutory,  rather  than  precedential  issues  or  application  of 
fundamental  legal  norms  that  are  evolving. 

(b)  In  determining  whether  to  employ  arbitration,  Congress  or  the  agency  should 
consider  the  nature  and  weight  of  the  private  interests  involved,  the  nature  and  weight  of  the 
government’s  interests,  and  the  tradeoffs  between  the  costs  and  benefits  of  arbitration  and 
those  of  more  formal  processes.  For  example,  questions  about  eligibility  to  participate  in  a 
federal  entitlement  program  are  not  likely  to  be  suitable  for  arbitration,  because  the  need  for 
procedural  protections  is  likely  to  outweigh  cost  considerations.  Still,  once  eligibility  to 
participants  has  been  established,  disputes  over  particular  monetary  claims  or  levels  of 
benefits  under  such  a  program  are  prime  candidates  for  arbitration,  due  to  the  heavy 
adjudicative  caseload  and  need  for  specialized  decision. 

2.  Congress  should  assess  the  desirability  of  authorizing  mandatory  arbitration  in  light 
of  the  extent  to  which  a  person’s  participation  in  the  affiliated  program  is  voluntary.3  For 
example,  participation  in  an  entitlement  program  is  more  likely  to  reflect  need  than  consent, 
and  should  not  be  regarded  as  consent  to  arbitration  of  eligibility. 

3.  Congressional  authorization  for  arbitration  should  ensure  that: 

(a)  The  agency  has  an  opportunity  to  choose  whether  to  resort  to  arbitration,4  and  to 
review  the  overall  composition  of  the  arbitral  pool  to  ensure  its  neutrality  and,  where 
appropriate,  specialized  competence.  Agencies  should  either  employ  arbitral  pools  and 
procedures  that  are  well-established,  such  as  those  of  the  AAA,  or  should  develop  pools  to 
meet  their  special  needs.5 

(b)  The  agency  that  is  a  party  to  an  arbitrable  controversy  has  a  role  in  the  selection  of 
the  arbitrators,  consistent  with  preserving  the  neutrality  of  the  decider,  for  example  by 
striking  names  from  a  list;  and 

(c)  Arbitral  awards  are  reviewed  by  agencies  or  by  courts  under  the  criteria  of  the  U.S. 
Arbitration  Act,  which  authorizes  review  of  the  facial  validity  of  the  award  and  the  integrity 
of  the  process.  Review  of  individual  awards  can  be  allocated  to  the  agency.6  If  so,  no 
special  provision  need  be  made  for  judicial  review  of  individual  awards.  Judicial  review  of 
the  overall  structure  and  fairness  of  the  arbitration  program  should  suffice.  In  the  rare  case 
in  which  a  serious  constitutional  issue  attends  an  individual  arbitration,  such  as  an  allegation 
of  a  taking,  existing  law  provides  avenues  for  relief. 

4.  Agencies  should  ensure  that  the  standard  for  arbitral  decisions  is  reasonably  specific, 
by  promulgating  administrative  standards  where  statutes  do  not  sufficiently  guide  arbitral 
decision.  A  substantial  justice  standard  for  arbitral  awards  should  be  used  only  when 


3  See  Conference  Recommendation  86-3,  Agencies’  Use  of  Alternative  Means  of  Dispute 
Resolution ,  for  other  limitations  on  the  use  of  mandatory  arbitration. 

4  See  IsL 

6  See  Conference  Recommendation  86-8,  1(c),  Acquiring  the  Services  of  Neutrals  for 

Alternative  Means  of  Dispute  Resolution. 

6  See  Recommendation  86-3,  Agencies’  Use  of  Alternative  Means  of  Dispute  Resolution. 
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explicitly  approved  by  the  agency,  because  of  the  resulting  difficulties  of  administrative  or 
judicial  review  of  the  outcome.  The  sufficiency  of  other  standards  should  be  judged  by 
whether  the  parties  can  consent  meaningfully  to  arbitration  and  can  prepare  their  cases, 
whether  the  arbitrators  can  produce  reasonably  consistent  decisions,  and  whether  reviewing 
entities  can  judge  the  facial  validity  of  awards. 

5.  The  following  considerations  should  govern  the  ongoing  administration  of  arbitral 
programs: 

(a)  Agencies  should  be  careful  to  preserve  the  neutrality  of  arbitration  by  avoiding 
instructions  to  arbitrators  or  forms  of  oversight  that  would  threaten  to  undermine  the 
arbitrator’s  neutrality  in  particular  cases.  Any  effective  guarantee  of  the  arbitrator’s 
neutrality,  such  as  mutual  selection  by  the  parties,  will  suffice. 

(b)  Authority  to  determine  the  arbitrability  of  particular  disputes  can  be  placed  in  the 
courts,  as  under  the  U.S.  Arbitration  Act,  or  in  another  neutral  third  party,  such  as  the 
administering  agency  where  arbitration  concerns  private  parties,  or  in  an  agency  other  than 
one  which  is  a  party  to  arbitration. 

(c)  Rulemaking  can  alter  the  standards  for  future  arbitration  when  monitoring  of  awards 
reveals  outcomes  inconsistent  with  the  agency’s  expectations  in  employing  arbitration. 
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THE  NEGOTIATIONS  ALTERNATIVE  IN  DISPUTE 

RESOLUTION 

John  T.  DunlopJ 

I.  Introduction:  The  Emergence  of  the  Negotiated 

Resolution 

In  Western  societies  there  have  been  two  approved  arrangements 
over  the  past  century  or  two  for  resolving  conflicting  interests  among 
groups  or  organizations  and  their  constituent  members:  the  market¬ 
place  and  government  regulatory  mechanisms  established  by  the 
political  process.  Markets  in  various  institutional  forms* 1  bring  to¬ 
gether  buyers  and  sellers  without  visible  hand,  to  set  prices  of  goods, 
services,  and  various  factors  of  production,  including  land  and  capital 
assets.  Markets  provide  the  terms  of  exchange  and  thus  resolve, 
largely  impersonally,  disputes  between  potential  buyers  and  sellers 
over  the  countless  features  of  transactions.  Adam  Smith  stated  early 
in  the  Wealth  of  Nations  more  than  two  hundred  years  ago: 

Give  me  that  which  I  want,  and  you  shall  have  this  which 
you  want,  is  the  meaning  of  every  such  offer;  and  it  is  in  this 
manner  that  we  obtain  from  one  another  the  far  greater 
part  of  those  good  offices  which  we  stand  in  need  of.  It  is 
not  from  the  benevolence  of  the  butcher,  the  brewer  or  the 
baker  that  we  expect  our  dinner,  but  from  their  regard  to 
their  own  interest.2 

In  addition  to  providing  markets  with  legal  status,  the  political 
process  has  established  government  institutions,  from  courts  to  ad¬ 
ministrative  tribunals,  to  resolve  many  other  conflicts  and  differences 
of  interests  and  to  restrain  methods  of  conflict.  Also,  the  political 
process  has  established  and  nurtured  the  “public  household”3  or  pub- 

f  Lamont  University  Professor  of  Economics,  Harvard  University.  University 
of  California  at  Berkley,  A.B.,  1935;  Ph.D.,  1939. 

1.  See  J.T.  Dunlop,  Labor  Organization,  Markets,  and  Economic  Vitalization,  in 
Strategies  for  Productivity,  International  Perspectives  11-20  (1984) 
(symposium  sponsored  by  Japan  Productivity  Center). 

2.  A.  Smith,  An  Inquiry  into  the  Nature  and  Causes  of  the  Wealth  of 
Nations  14  (1937)  (discussing  the  principle  which  creates  the  division  of  labor). 

3.  D.  Bell,  The  Cultural  Contradictions  of  Capitalism  220-27  (1976). 
Bell  defines  the  “public  household,”  as  it  is  expressed  in  the  government  budget,  as 
“the  management  of  state  revenues  and  expenditures.”  Id.  at  221.  This  concept 
stands  in  juxtaposition  to  the  concept  of  “domestic  household,”  the  goods  “not  val- 
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lie  sector  that  complements,  competes  with  and  alters  the  private 
market  economy. 

It  is  not  this  article’s  purpose  to  recount  or  explain  the  develop¬ 
ment  of  markets  or  the  growth  of  the  “public  household,”  including 
regulatory  institutions,  in  Western  societies  or  the  United  States.* * * 4 
Rather,  the  starting  point  is  to  note  that  the  received  ideas  and  insti¬ 
tutions  present  to  resolve  conflicting  interests  consist  of  both  markets 
and  governmental  regulation. 

There  is  abundant  evidence  that  the  American  community  since 
the  Great  Depression  places  less  reliance  on  markets  to  achieve  social 
purposes,  including  the  resolution  of  conflicting  interests,  despite  the 
deregulation  movement  of  the  past  decade.5  In  international  trade, 
for  example,  the  doctrinaire  support  for  free  trade  and  free  markets 
for  international  commerce  has  been  supplemented  or  replaced  by  a 
complex  network  of  reciprocal  and  bilateral  agreements  negotiated  in 
various  forums  as  reflected  in  the  arrangements  for  sugar,  coffee,  tin, 
wheat,  textiles  and  apparel,  steel  and  other  manufactured  goods, 
maritime  cargos  and  airplane  fares,  not  to  mention  the  migration  of 
people  across  national  boundary  lines.  In  the  labor  market,  the  pres¬ 
ence  of  collective  bargaining,  minimum  wage  regulation,  health  and 
safety  standards,  and  pension  and  nondiscrimination  requirements 
emphasizes  the  extent  to  which  reliance  on  the  market  has  been  qual¬ 
ified.  The  regulations  of  the  SEC,  Federal  Reserve  System,  Comp¬ 
troller  of  the  Currency  and  the  housing  finance  agencies,  fair  housing 
rules,  and  the  Internal  Revenue  Code,  among  others,  constrain  capi¬ 
tal  flows  and  money  markets.  The  complex  of  regulations  affecting 
specific  product  markets,  from  public  utilities  through  consumer  and 
producer  goods,  including  agricultural  products,  has  greatly  ex¬ 
panded,  constricting  buyers  and  sellers  and  changing  the  nature  of 
these  markets.  Moreover,  wage  and  price  controls,  or  some  form  of 
incomes  policy,  were  in  effect  for  twenty-two  out  of  the  forty-four 
years  that  followed  1940. 

ued  .  .  .  because  they  are  not  exchanged  in  the  market,”  such  as  a  housewife  s  serv¬ 

ices,  and  “market  economy,”  valuing  goods  by  the  prices  used  in  the  exchange  of 

money.  Id.  at  220.  The  idea  of  “public  household”  stresses  the  use  of  the  govern¬ 
ment’s  budget  to  distribute  its  assets  to  various  sectors  of  the  society.  Id.  at  226-27. 

4  See  A.  Chandler,  Jr.,  The  Visible  Hand:  The  Managerial  Revolu¬ 
tion  in  American  Business  (1977);  C.  Lindi.oom,  Politics  and  Markets,  The 

World’s  Political-Economic  Systems  (1977);  C.L.  Schui.tze,  The  Public  Use 
of  Private  Interests  (1977). 
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methods  by  which  the  business  system  best  serve  the  public). 
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The  costs  of  the  complex  of  regulatory  mechanisms,  including 
the  distortion  of  decisions,  financial  outlays,  litigation,  delays  and 
greater  uncertainty,  have  come  to  be  increasingly  recognized  as  a 
heavy  burden  which  complicates  the  resolution  of  conflicting  inter¬ 
ests.6  The  uneconomic  consequences  of  some  regulations  have  helped 
to  cause  the  rediscovery  of  the  market  in  the  past  decade  and  to  ad¬ 
vance  deregulation,  as  in  developments  affecting  airlines,  trucking 
and  communications.7  The  deregulation  movement  may  still  ex¬ 
pand,  although  it  is  difficult  to  see  deregulation  growing  faster  than 
the  political  propensity  to  regulate.  The  main  thrust  of  the  past  gen¬ 
eration  must  clearly  be  characterized  as  a  movement  away  from  reli¬ 
ance  upon  the  market. 

Negotiations  and  negotiation  processes  appear  to  be  on  the  as¬ 
cendancy  as  compared  to  markets;  in  recent  years,  they  have  been 
increasing  even  when  compared  to  public  regulations.  It  is  not  un¬ 
common,  for  instance,  for  private  corporate  suits  to  be  settled  by  di¬ 
rect  negotiations  between  the  companies,  or  with  the  government,  as 
in  the  instance  of  a  telecommunication  antitrust  case  after  more  than 
twelve  years.8  The  major  disputes  involving  the  price  and  supply  of 
uranium  between  Westinghouse  and  certain  utilities  have  been  set¬ 
tled  by  direct  negotiations  and  the  withdrawal  of  court  suits.9  The 
device  of  plea  bargaining  on  economic  questions  likewise  is  illustra¬ 
tive  of  the  general  distrust  of  pure  regulation  and  public  agency  deci¬ 
sion  and  the  tendency  to  resort  to  negotiations  to  limit  uncertainty,  to 
speed  resolution,  and  to  assure  greater  attention  to  features  of  a  settle¬ 
ment  that  are  of  special  concern  to  each  party.  Contestants  often 
achieve  a  more  satisfactory  and  less  risky  settlement  by  direct  negotia¬ 
tions,  or  negotiations  with  the  staff  of  a  public  agency,  than  would  be 
likely  were  the  proceedings  to  run  their  full  litigious  course. 


6.  See,  e.g.,  Arthur  Anderson  &  Co.,  Cost  of  Government  Regulations  Study  for  Business 
Roundtable  (March  1979)  (a  study  of  the  direct  incremental  costs  incurred  by  48  com¬ 
panies  in  complying  with  the  regulations  of  six  federal  agencies  in  1977)  (available  at 
University  of  Pennsylvan  library);  E.F.  Denison,  Effects  of  Selected  Changes  in  the  Institu¬ 
tional  and  Human  Environment  upon  Output  per  Unit  of  Input ,  SuRV.  CURRENT  Bus.,  Jan. 
1978,  at  21-44  (explaining  the  costs  of  pollution  abatement,  employee  safety  pro¬ 
grams,  and  crime). 

7.  See  D.  Martin  &  VV.  Schwartz,  Deregulating  American  Industry 
(1977)  (comparing  advantages  and  disadvantages  of  deregulation). 

8.  See  Telecommunications  Regulation  Today  and  Tomorrow  (E.M.  Noam  ed.  1983) 
(discussing  the  1982  consent  agreement  in  which  AT&T  agreed  to  divest  itself  of  the 
Bell  Operating  Companies  after  the  Antitrust  Division  of  the  Justice  Department 
brought  suit  against  it). 

9.  For  a  discussion  of  the  facts  surrounding  this  occurrence,  see  Westinghouse 
Elec.  Co.  v.  Kerr-McGee  Co.,  580  F.2d  1311  (7th  Cir.),  cert,  denied ,  439  U.S.  955 

iim  -  -  -  . . . .  M 
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A  variety  of  specialized  mediation  and  arbitration  devices  also 
have  been  developing  in  recent  years  to  facilitate  agreement-making 
and  to  reduce  litigation  and  formal  court  processes  in  fields  outside  of 
the  industrial  relations  arena,  which  has  used  such  methods  for  many 
years  and  where  the  institutional  arrangements  are  well  established.10 
Thus,  malpractice  suits,  home  or  product  warranty  controversies, 
price  or  product  differences  among  owners,  contractors  and  architects 
in  construction,  or  differences  between  manufacturers  and  converters 
in  textiles  and  apparel,  or  some  equal  employment  opportunity  con¬ 
troversies  are  new  areas  in  which  disputes  have  been  submitted  to 
mediation  or  arbitration  under  voluntary  arrangements  developed 
and  administered  by  the  American  Arbitration  Association.  A 
number  of  courts  have  experimented  with  special  mediators,  includ¬ 
ing  the  Bronx  Housing  Court  in  disputes  between  landlords  and  ten¬ 
ants,  and  in  some  courts  in  divorce  cases.11  A  number  of 
organizations  have  sprung  up,  such  as  Resolve,  to  encourage  the  set¬ 
tlement  of  complex  controversies  between  environmentalists  and  busi¬ 
nesses  by  using  direct  negotiations  and  mediation.12  In  all  these  cases, 
procedures  that  are  faster,  less  expensive  and  more  subject  to  the  in¬ 
terests  of  the  contending  parties  are  replacing  more  formal  and  legal¬ 
istic  determinations. 13  It  can  be  expected  that  these  methods  of 
dispute  resolution  will  spread  and  be  more  extensively  utilized. 

Negotiations  have  not  only  extended  into  the  resolution  of  indi¬ 
vidual  cases  and  disputes;  they  are  also  utilized  to  resolve  controver¬ 
sies  over  public  regulations  and  rule  making,14  and  indeed,  in  the 
accommodation  of  differences  over  the  legislation  itself.  The  proce¬ 
dures  used  to  enact  the  Arab  boycott  legislation,  the  1979  Trade  Lib- 

10.  See  M.  Domkf.,  Commercial  Arbitration  24-30  (1965)  (discussing  the 
American  Arbitration  Association  and  how  arbitration  protects  victims  injured  by 
uninsured  motorists);  G.  Goldberg,  A  Lawyer’s  Guide  to  Commercial  Arbi¬ 
tration  93-109  (2d  ed.  1983)  (arbitration  in  a  dispute  between  an  architect  and  a 
home  owner). 

1 1.  See  Kraut,  Domestic  Relations  Advocacy — Is  There  a  Better  Alternative P,  29  V  ILL. 
L.  Rev.  1379  (1984)  (outlining  the  special  role  of  the  mediator  in  family  dispute 
proceedings  in  Chester  County,  Pa.). 

12.  See  G.  Cormick  &  L.  Patten,  Environmental  Mediation:  Defining  the  Pro¬ 
cess  Through  Experience  (Feb.  1977)  (paper  prepared  for  the  American  Association 
for  the  Advance  of  Science,  Symposium  on  Environmental  Mediation  Cases,  Denver, 
Colorado;  the  authors  are  associated  with  the  Office  of  Environmental  Mediation, 
University  of  Washington). 

13  See  generally  L.S.  Bacow,  Bargaining  for  Job  Safety  and  Health 
(1980).  For  example,  Bacow  notes  that  the  GM-UAW  and  the  steel  industries  have 
provided  for  more  stringent  health  and  safety  arrangements  than  the  standards  set  by 
OSHA.  Id.  at  86-87. 

14.  Harter,  Dispute  Resolution  and  Administrative  Law:  The  History,  Seeds,  and  Suture 
of  a  Complex  Relationship ,  29  VlLL.  L.  Rev.  1393  (1984). 
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eralization  Act  and  the  1983  Social  Security  amendments,  are 
illustrative  of  the  successful  resort  to  negotiations  procedures  prior  to 
and  outside  the  established  process.  In  Massachusetts,  the  legislation 
reforming  the  administration  of  public  employee  pensions,  including 
disability  pensions,  and  creating  the  Public  Employee  Retirement 
Administration  was  negotiated  and  mediated  among  various  private 
and  governmental  interests,  including  legislators,  before  enactment.15 

One  needs  to  be  careful  about  the  meaning  of  the  statement  that 
negotiations  are  an  alternative  to  or  replacement  for  markets  and 
governmental  determinations.  It  is  easy  to  see  that  there  may  have 
been  a  change  in  form  or  appearance,  but  the  reality  is  more  com¬ 
plex.  As  with  wage  and  price  controls  or  collective  bargaining,  mar¬ 
ket  forces  are  not  entirely  displaced  or  replaced.  Sooner  or  later,  they 
continue  to  operate,  limit  and  shape,  to  some  degree,  the  decisions 
made  through  the  new  institutions.  It  is  erroneous  to  assert  either 
that  the  new  institutions  make  no  difference,  or  that  the  decisions  are 
entirely  different  since  the  market  or  the  regulations  have  been  al¬ 
tered  to  a  negotiations  form.  Rather,  the  reality  is  that  both  old  mar¬ 
ket  forces  and  new  ones  generated  by  the  new  institutions  operate 
through  the  new  institutions,  yielding  more  or  less  different  results,  to 
be  assessed  in  each  situation. 

Collective  bargaining,  for  instance,  does  change  the  performance 
of  labor  markets  in  many  "ways  not  appreciated  by  econometric  stud¬ 
ies.  The  tendency  of  collective  agreements  in  many  industries  to  be 
set  for  three-year  terms,  or  differences  between  the  parties  in  pure 
bargaining  skills  and  power,  or  institutional  interests  in  fringe  benefits 
or  union  security  may  be  expected  to  result  in  somewhat  different 
terms  and  conditions  of  employment  over  time  than  would  arise 
through  markets  or  under  governmental  dictation.  The  quality  of 
management  and  its  policies  as  well  as  the  characteristics  of  the  labor 
force  are  altered.  But  it  would  be  simplistic  to  hold  that  market  con¬ 
siderations  have  been  entirely  displaced  or  eliminated.  The  substitu¬ 
tion  in  form,  from  market  to  a  negotiations  form,  has  complex  results 
that  differ  significantly  from  the  market  results. 

The  penetration  of  negotiations  into  the  arena  of  governmental 
determinations,  similarly,  is  not  merely  a  change  in  institutional 
form.  The  costs  and  time  of  settlement  are  likely  to  be  less  than  pro¬ 
tracted  litigation.  The  opportunity  to  influence  more  directly  the 
outcome  and  to  secure  attention  to  issues  of  most  vital  concern  is 
often  greater.  These  factors  are  likely  to  yield  different  results 

.  I  At  Mass.  Gen.  Laws  Ann,  ch.  7.  &§  49-50  (West  Sudd.  1984L _ 
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through  negotiations  than  through  litigation  or  other  formal 
processes.  It  must  be  remembered,  though,  that  in  the  course  of  nego¬ 
tiations,  the  possibility  of  reverting  to  a  court,  to  an  administrative 
agency  or  to  legislative  bodies  is  likely  to  be  a  continuing  influence, 
and  the  emerging  precedents  of  litigation  are  likely  to  influence  rela¬ 
tive  positions  and  bargaining  tactics.  With  regard  to  negotiations  on 
some  issues  subject  to  regulatory  decisions,  such  as  employment  dis¬ 
crimination  or  protected  activity  cases,  agreements  or  settlements  are 
subject  to  attack  and  to  displacement  in  the  very  tribunals  that  nego¬ 
tiations  are  intended  to  circumvent.  It  cannot  be  denied,  however, 
that  negotiating  a  settlement  with  one  or  more  adversaries,  or  with  a 
governmental  administrative  agency  or  in  a  court  is  a  different  pro¬ 
cess  with  somewhat  different  results  than  a  commitment  to  litigation 
and  formal  processes. 

The  field  of  industrial  policy  has  come  to  be  an  area  of  intense 
ideological  debate,  including  the  role  of  negotiations  and  tripartite 
committees  in  establishing  and  administering  policies  relating  to  eco¬ 
nomic  growth  and  industrial  configuration.  Business  Week ,  in  an  edi¬ 
torial  on  the  strategy  for  rebuilding  the  economy,  urges  “[t]he  leaders 
of  the  various  economic  and  social  groups  that  compose  U[nited] 
S[tates]  society  to  agree  on  a  program  for  reindustrialization  and  pres¬ 
ent  that  program  to  Washington.”16  The  AFL-CIO  has  repeatedly 
proposed  a  tripartite  National  Reindustrialization  Board  “to  carry 
forward  a  rational  national  industrial  policy.”17  The  Wall  Street  Jour¬ 
nal  takes  a  different  editorial  position: 

The  only  industrial  policy  we  need  is  one  that  offers  the 
maximum  possibility  for  individual  decision  makers  to  ap¬ 
ply  their  initiative  and  imagination,  take  their  risks  and 
reap  their  rewards  when  their  judgments  are  correct.  As  a 
group  they  will  be  right  far  more  often  than  government 
bureaucrats  not  subject  to  the  disciplines  and  incentives  of 
the  market.18 

16.  A  Strategy  for  Rebuilding  the  Economy ,  Bus.  WEEK,  June  30,  1980,  at  146.  This 
editorial  recognizes  the  necessity  of  reindustrializing  the  United  States  and  proposes 
a  five  step  method  to  redo  the  manufacturing  sector  of  the  economy.  Id.  These  five 
steps  include:  1)  agreement  on  a  program  of  reindustrialization  between  the  leaders 
of  different  sectors  of  the  economy,  2)  tax  cuts  for  investments  and  subsidies  or  tax 
preferences  for  research  and  development  spending,  3)  a  different  type  of  federal 
budget,  4)  redirection  of  investments  away  from  housing  loans  and  toward  research 
and  expert  activities,  and  5)  promotion  of  exports.  Id. 

17  Jobs:  The  Agenda  For  Recovery ,  The  AFL-CIO  American  FEDERALIST,  Jan. 
8  1983  at  5,  8,  reprinted  in  AFL-CIO  News,  Jan.  8,  1983. 

IS’  Neolib  Nonstarters,  Wall  St.  J.,  Oct.  19,  1982,  at  34,  col.  1.  This  editorial  dis¬ 
cussed  a  new  industrial  policy  which  would  favor  winning  or  “sunrise  industries 
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These  introductory  observations  have  been  to  call  attention  to 
the  reality  of  the  growing  importance  of  negotiations  in  resolving  real 
or  potential  conflicting  interest  among  groups  in  our  society.  Negoti¬ 
ations  have  been  making  inroads  on  both  markets  and  governmental 
mechanisms.  These  changes  are  more  complex  than  the  apparent 
changes  in  form.  The  expansion  of  negotiations  brings  with  it  grow¬ 
ing  controversy  over  the  independent  consequences  of  negotiations. 
The  study  of  markets  and,  more  recently,  the  study  of  regulation,  are 
both  well  established  in  the  disciplines  of  economics  and  law.  The 
negotiations  process  deserves  to  be  much  better  and  more  widely 
understood. 


II.  Approaches  to  Negotiations 

There  are  a  variety  of  approaches  to  explicate  the  negotiations 
process.  A  considerable  amount  of  literature  utilizes  formal  models 
seeking  to  explain  bargaining  generally  and  collective  bargaining  ne¬ 
gotiations  in  particular.19  At  one  time  I  developed  a  model  of  bar¬ 
gaining  power  (with  Benjamin  Higgins)  based  upon  different  degrees 
of  competition  in  related  product  and  labor  markets  and  the  “pure” 
bargaining  power  of  negotiators  to  determine  a  wage  rate.20 

There  are  at  least  two  major  difficulties  with  the  applicability  of 
abstract  models  of  negotiations.  The  first  is  that  they  are  typically 
simplified  to  a  single  issue,  such  as  money,  or  they  assume  that  other 
issues  are  translatable  into  money  on  some  stable  trade-off,  effectively 
creating  a  single  issue.  The  second  difficulty  arises  from  the  usual 
presumption  that  the  negotiators  constitute  monolithic  entities.  They 
are  portrayed  as  having  no  significant  internal  differences  among  the 
constituent  members  of  the  negotiating  organizations  and  no  differ¬ 
ences  between  these  members  and  their  negotiator.  Also,  in  these  ab¬ 
stract  models  any  internal  differences  which  are  used  are  entirely 
constant  throughout  the  negotiations.  In  my  experience,  these  sim- 


with  tax  breaks,  loan  guarantees  and  other  subsidies,  while  not  doing  the  same  for 
losing  or  “sunset”  industries.  Id.  The  editorial  expresses  skepticism  about  the  ability 
of  government  technocrats  to  predict  which  industries  will  be  winners  and  which 
losers  and  instead  favors  a  more  market  oriented  industrial  policy.  Id. 

19.  See  W.N.  Atherton,  Theory  of  Union  Bargaining  Goals  3-30  (1973); 
J.  Pen,  The  Wage  Rate  Under  Collective  Bargaining  (T.  S.  Preston  trans. 
1959);  I.  Stahl,  Bargaining  Theory  (1972);  C.M.  Stevens,  Strategy  and  Col¬ 
lective  Bargaining  Negotiation  (1963);  Korman  &  Klapper,  Game  Theory’s  War¬ 
time  Connections  and  the  Study  of  Industrial  Conflict ,  INDUS.  &  Lab.  Rel.  Rev.,  Oct.  1978, 
at  24-39. 

20.  Dunlop  &  Higgens,  “Bargaining  Power”  and  Market  Structures,  J.  POL.  ECON., 
Feb.  1942,  at  1-26  (this  model  utilized  the  concepts  of  supply  and  demand  of  labor, 

ind-ttfermice  junction^  of  enterprises  and  degrees  of  monopoly). 
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plifcations,  essential  to  analytical  rigor,  are  too  abstract  to  be  very 
helpful  for  providing  much  insight  into  the  class  of  negotiations 
which  are  of  central  concern  to  me. 

Another  approach  to  explicate  negotiations  is  through  the  use  of 
experimental  or  simulated  bargaining  games.21  In  some  instances  a 
class  is  divided  into  groups  to  represent  the  negotiating  parties,  initial 
positions  are  defined  for  each,  and  rules  of  play  are  specified.  The 
process  can  generate  substantial  interest  and  apparent  involvement  of 
the  participants. 

There  has  been  some  effort  to  use  econometric  methods  to  mea¬ 
sure  aspects  of  arbitration  or  collective  bargaining.  Public  sector  bar¬ 
gaining  has  been  used  most  often  in  view  of  the  availability  of  data.22 
The  results  appear  to  me  to  be  unimpressive;  situations  are  always 
changing  in  some  respects,  and  these  studies  do  not  appear  to  center 
on  fundamentals. 

There  is  an  approach  to  negotiations  that  constitutes  an  almost 
verbatim  account  of  the  exchanges  from  the  earliest  stages  of  negotia¬ 
tions  to  the  achievement  of  a  settlement.23  In  recent  years  more  con¬ 
densed  case  studies  of  negotiations  have  been  developed  for  courses  in 
schools  of  business,  law  and  public  policy.24 

A  somewhat  different  approach  is  developed  in  this  article:  to 
limit  the  types  of  negotiations  considered  and  then  to  outline  a 
number  of  key  principles  that  are  central  to  an  understanding  of  the 
negotiations  process.  These  principles  grow  out  of  reflecting  on  expe¬ 
rience;  they  seek  to  blend  analysis  and  art  forms. 

The  types  of  negotiations  considered  in  this  article  have  at  least 
three  characteristics  that  eliminate  some  negotiations  from  our  con- 


21.  See  H.  Raiffa,  The  Art  and  Science  of  Negotiation  (1982)  (setting 
forth  several  game  methods  involving  games  against  specified  players,  games  not  in¬ 
volving  any  interaction  with  any  player,  and  games  of  deception).  See  also  DeNisi  & 
Dworkin,  Final  Offer  Arbitration  and  the  Naive  Negotiator,  INDUS.  &  Lab.  Rel.  Rev.,  Oct. 
1981,  at  78-87.  This  article  analyzes  a  game  in  which  undergraduate  students  played 
the  role  of  labor  and  management.  Id.  at  78-79.  It  concludes  that  negotiators  try 
harder  to  reach  their  own  settlement  and  feel  more  positively  about  their  opponents 
when  they  fully  appreciate  the  final  offer  procedure.  Id.  at  86. 

22.  See  Butler  &  Ehrenberg,  Estimating  the  Narcotic  Effect  of  Public  Sector  Impasse 
Procedures ,  Indus.  &  Lab.  Rf.l.  Rev.,  Oct.  1981,  at  3-20. 

23.  See,  e.g.,  A.  Douglas,  Industrial  Peacemaking  (1962)  (describing  events 
at  the  negotiating  table  and  beyond,  and  providing  an  update  on  the  mediation  pro¬ 
ceedings  between  the  Atlas  Recording  Machine  Company  and  Local  89  at  the  OPQ 
International  Union);  E.  Peters,  Strategy  and  Tactics  in  Labor  Negotiations 
(1955)  (using  examples  and  case  materials  drawn  from  the  author’s  experience  as  a 
California  labor  conciliator  to  analyze  the  nature  of  industrial  conflict). 

24.  See  J. A.  Henderson,  Creative  Collective  Bargaining  (J.J.  Healy  ed. 
1965);  B.M.  Self.kman,  S.K.  Sei.f.kman  &  S.H.  Fuller,  Problems  in  Labor  Re¬ 
lations  (1950). 
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cern  in  the  universe  of  all  negotiations.  First,  parties  or  organizations 
expect  to  continue  to  be  engaged  and  to  interact  over  a  future  period. 
Thus,  the  direct  sale/purchase  of  a  house  between  individuals  who 
are  unlikely  to  have  any  interaction  in  the  future  ever  again  or  a 
transaction  by  a  visitor  to  a  garage  sale  are  a  species  of  negotiations 
excluded  from  these  principles.  In  the  negotiations  under  considera¬ 
tion  in  this  article,  events  during  negotiations,  in  the  agreement-mak¬ 
ing  process,  or  in  the  breakdown  of  negotiations,  are  likely  to  be 
significant  to  the  performance  of  the  parties  following  negotiations. 
Second,  the  negotiators  represent  organizations  or  groups  within 
which  there  are  important  differences  in  preferences  among  the  con¬ 
stituent  members.  These  relative  preferences  for  bargaining  objec¬ 
tives  may  even  shift  during  the  course  of  negotiations,  particularly 
when  the  negotiations  are  protracted.  The  parties  to  our  negotiations 
are  not  monolithic.  Third,  the  negotiators  are  concerned  with  more 
than  a  single  issue,  or  with  one  that  can  be  decomposed  into  more 
than  one  subissue.  Thus,  whenever  money  is  an  issue,  there  is  the 
issue  of  effective  dates  of  any  change  in  money.  Compensation  typi¬ 
cally  has  a  variety  of  dimensions.  While  one  issue  may  be  more  signif¬ 
icant  to  one  party,  as  compared  to  others,  I  have  yet  to  meet  a  real 
single  issue  dispute,  recognizing  that  issues  typically  are  decomposed 
into  a  variety  of  dimensions,  or  components. 

The  framework  for  analysis  of  negotiations  outlined  in  the  next 
section  may  provide  some  insight  into  these  excluded  classes  of  negoti¬ 
ations,  but  that  is  not  the  present  primary  purpose. 

Labor-management  negotiations  in  the  United  States  are  char¬ 
acterized  by  the  three  inclusions  defined  above,  although  few  private 
negotiations  are  so  precisely  specified  by  public  policy.  The  labor  or¬ 
ganization  is  certified  by  law  as  the  exclusive  representative  of  the 
employees  in  a  precisely  defined  job  territory.23  The  management  is 
clearly  identified  by  law.  The  subjects  over  which  the  parties  are  or 
are  not  required  to  bargain  are  also  defined  by  law.  The  obligation  to 
bargain  in  good  faith26  has  been  defined  by  statute  and  case  law  in 
great  detail.  The  labor  organization  has  the  obligation  to  represent 
all  employees  in  the  bargaining  unit  fairly  and  without  discrimina¬ 
tion,27  including  discrimination  against  any  minority  group  of  em¬ 
ployees  confronting  a  majority  of  employees.  Negotiations  are  to 
begin  a  specified  number  of  days  before  the  expiration  of  the  old 
agreement.  Some  methods  of  conflict  in  negotiations,  for  example, 


25.  29  U.S.C.  §  159(a)  (1982). 

26.  Id  §  158(d). 

27.  Id.  6  158(b). 
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relating  to  a  picket,  a  boycott  or  violence,  are  permitted  by  law  while 
others  are  prohibited.28 


III.  Framework  to  Analyze  Negotiations 

The  central  purpose  of  this  article  is  to  assist  those  who  observe  a 
negotiation  through  the  press,  second-hand  accounts,  or  report  of  iso¬ 
lated  events  of  negotiations  to  understand  better  direct  negotiations 
and  the  role  of  associated  mediation. 

No  outsider  can  ever  fully  participate  in  an  ongoing  negotiation 
or  a  mediation  process.  This  framework  and  statement  of  principles 
is  designed  to  facilitate  a  keener  intellectual  appreciation  of  what  is 
happening.29  Despite  a  spate  of  recent  volumes  that  advertise  that 
one  can  learn  to  “negotiate  agreement  without  giving  in”  or  “get  the 
best  out  of  bargaining,”  I  am  inclined  to  believe  that  the  art  of  negoti¬ 
ations  can  only  be  learned  by  experience,  and  often  hard  experience. 
A  framework  for  analysis  may,  however,  provide  a  perspective  on 
what  happens  in  negotiation  and  reduce  the  learning  time  or,  per¬ 
haps,  the  pain  of  experience. 

The  framework  presented  below  is  not  highly  abstract  or  elegant. 
It  does,  however,  reflect  a  first  approximation  of  experience  and  anal¬ 
ysis  of  the  roles  of  various  negotiating  parties  in  diverse  settings. 


A.  Internal  Agreement 


Each  group  or  organization  that  is  party  to  negotiations  to  seek 
an  agreement  has  diverse  internal  interests.  Therefore,  an  internal 
consensus  or  formal  approval  by  each  party  is  required  to  permit  the 
consummation  of  a  negotiated  agreement.  Thus,  in  the  instance  of 
two  parties,  it  takes  three  agreements  to  achieve  one  agreement:  an 
agreement  within  each  party  as  well  as  one  across  the  table.  In  the 
instance  of  three  parties,  it  takes  four  agreements  to  achieve  one 
agreement.  This  simple  proposition  is  a  fundamental  to  agreement¬ 
making. 

The  parties  to  negotiations,  among  continuing  groups  or  organi- 


28.  See,  e.g,  id.  §  158(b).  Subsection  (b)(4)(ii)(B)  of  this  section  is  intended  to 
prohibit  secondary  picketing  by  a  union  involved  in  a  dispute  with  a  primary  em¬ 
ployer,  where  the  picketing  forces  a  secondary  employer  to  choose  between  keeping 
its  customers  or  continuing  to  deal  with  the  target  of  the  worker’s  dissatisfaction. 
Kroger  Co.  v.  NLRB,  947  F.2d  634,  637  (6th  Cir.  1981).  However,  under 
8  158(b)(4)  informational  picketing  at  a  common  work  situs,  such  as  picketing 
designed  to’ advise  the  public  that  an  employer  pays  wages  that  are  lower  than  union 
waees  is  lawful.  Texas  Distribs.,  Inc.  v.  Local  Union  No.  1005,  598  F.2d  393,  398 
(5th  Cir.  1982)  (interpreting  29  U.S.C.  §  158(b)(4)  (1982)). 

29.  See  J.T.  Duni.or  &  J.  Hf.aly,  Coi.i.f.ctive  Bargaining:  Princiim.es  and 

Cases  53-68  (1953). 
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zations,  are  never  a  monolith.  Attention  to  the  conflicting  interests 
and  internal  governance  for  negotiations  is  essential  to  observe  per¬ 
ceptively  agreement-making  or  to  participate  effectively  in  the  pro¬ 
cess.  A  great  deal  of  the  negotiations  process  is  devoted  subtly  to 
communications  concerning  internal  priorities  and  reactions  to  vari¬ 
ous  proposals  and  counterproposals. 

In  the  negotiations  in  1975  over  the  five-year  grain  agreement 
between  the  Soviet  Union  and  the  United  States,  for  instance,  there 
were  diverse  interests  within  the  United  States.  These  diverse  inter¬ 
ests  were  concerned  with  the  volume  of  grain  to  be  sold  in  1975  and 
beyond,  the  urgency  of  reaching  an  accommodation,  the  conse¬ 
quences  on  domestic  living  costs,  how  to  resolve  a  longshoremen’s 
work  stoppage  and  achieve  the  use  of  American  tonnage  in  grain 
shipments,  and  the  need  to  include  in  the  document  an  agreement 
with  the  Soviets  for  oil  purchases  below  the  OPEC  price.  These  di¬ 
vergent  interests  were  in  part  reflected  in  the  different  agencies  of  the 
government.  The  Departments  of  State,  Agriculture,  Labor,  Com¬ 
merce,  OMB  and  the  White  House,  among  others,  were  all  involved 
in  making  recommendations  to  the  President  on  the  positions  in  the 
negotiations.  Although  the  United  States  negotiators  may  have  had 
less  hard  information,  it  could  be  presumed  there  were  some  internal 
differences  to  be  accommodated  at  some  levels  within  even  the  Soviet 
government  on  questions  of  immediate  needs,  agricultural  policies, 
storage  capacity,  shipping  rate  structure  and  oil  prices.30  In  the  end, 
the  United  States  had  to  abandon  any  linkage  to  oil  if  it  was  to 
achieve  an  agreement  and  the  Soviets  were  under  pressure  to  reach  a 
negotiated  settlement  if  it  were  to  secure  the  grain  volume  it  sought. 
The  grain  agreement,  and  the  related  shipping  agreement,  required 
considerable  internal  accommodation  and  congruent  internal  posi¬ 
tions  within  each  side — three  agreements  to  achieve  one  formal 
agreement. 

The  private  collective  bargaining  process  well  illustrates  the 
same  principle.  The  negotiating  proposals  of  a  labor  organization  are 
ordinarily  initially  put  together  from  the  aspirations  of  a  wide  range 
of  members  and  subsidiary  groups;  the  management  proposals  are  no 
different.  The  union  comprises  diverse  interests.  Younger  workers 
may  be  more  interested  in  health  care,  older  workers  in  pension  bene¬ 
fits  and  retired  workers  in  adjusting  pensions  for  increased  living 

30.  R.B.  Porter,  Presidential  Decision  Making:  The  Economic  Policy 
Board  123-56  (1980).  It  appears  that  the  Soviets  were  looking  at  other  grain  mar¬ 
kets,  and  some  Russian  officials  did  not  like  the  publicity  that  the  purchases  would 

ggnfigtfiL  Id.  at  125  X  n. . .   
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costs.  Workers  in  various  departments  or  plants  may  place  high  pri¬ 
orities  on  local  working  conditions.  Women  or  minorities  may  regard 
as  their  top  priority  new  elements  in  an  affirmative  action  program. 
Unemployed  workers  may  be  most  concerned  with  supplemental  un¬ 
employment  benefits  and  the  extension  of  health  care  benefits.  In 
multi-company  bargaining  the  marginal  company  employees  may  be 
concerned  with  job  security  and  employment  compared  with  a  high 
priority  for  wage  increases  among  higher  profit  companies,  and  so  on. 
The  collective  bargaining  and  negotiations  process  requires  the  labor 
organization  (and  management)  to  assess  these  competing  opportuni¬ 
ties  and  to  seek  a  settlement,  before  or  after  a  work  stoppage  with  a 
“package”  which  is  congruent  with  management’s  (the  labor  organi¬ 
zation’s)  internal  acceptances.  The  negotiation  process  eliminates 
many  of  the  initial  aspirations  of  both  sides  and  seeks  mutually  consis¬ 
tent  items  and  magnitudes — three  agreements  to  achieve  the  agree¬ 
ment  ratified  by  the  internal  procedures  of  each  party  and  made 
public. 

The  diversity  in  management  is  evident  most  clearly  in  public 
sector  negotiations  where  mayors,  city  councils  or  boards  of 
selectmen,  finance  committees  and  personnel  bodies  may  be  at  odds. 
These  differences  are  exacerbated  by  partisan  and  personality  rival¬ 
ries,  and  they  materially  complicate  agreement-making  and 
ratification.31 

The  emphasis  on  the  internal  diversity  and  complexity  of  each 
organization  that  is  party  to  the  negotiations  suggests  that  each  nego¬ 
tiator  appreciate  the  informal  governance  of  each  side  in  order  to  un¬ 
derstand  the  proposals  and  counterproposals  made  in  the 
negotiations.  It  is  vital  to  sense  the  priorities  sought  by  each  side,  and 
the  severity  of  their  opposition  to  proposals,  in  practice,  rather  than 
merely  in  formal  positions  or  in  public  pronouncements.  Each  nego¬ 
tiator,  and  indeed  mediator,32  needs  to  be  sensitive  to  the  possibilities 
of  putting  together  “packages”  of  items  to  constitute  an  acceptable 
settlement  in  view  of  the  respective  priorities  and  negative  evalua¬ 
tions  of  particular  proposals.  Indeed,  negotiations  or  mediation  is 
often  the  art  of  putting  together  packages  that  recognize  the  true  pri¬ 
orities  on  each  side  that  will  “sell”  to  both  parties  informally  as  well 

31  See  J  Brock,  Bargaining  Beyond  Impasse:  Joint  Resolution  of  Pub¬ 

lic  Sector  Labor  Disputes  144-49  (1982).  Brock  writes:  “A  personality  conflict, 
even  if  it  has  little  to  do  with  the  issues  at  hand,  can  be  damaging  to  the  bargaining 
relationship  .  .  .  and  thus  impede  settlement.”  Id.  at  147. 

32.  See  W.E.  Simkin,  Mediation  and  the  Dynamics  of  Collective  Bar¬ 
gaining  (1971). 
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as  in  any  formal  ratification  process.  It  takes  three  agreements  to  re¬ 
solve  the  dispute. 


B.  The  Initial  Proposals 

In  negotiations  the  initial  proposals  for  an  agreement  by  any 
party  tend  to  be  large  or  extreme  relative  to  eventual  settlement 
terms,  except  in  the  case  of  a  very  few  negotiators.  It  is  important  for 
observers  or  negotiators  to  understand  the  reasons  for  such  inflated 
proposals  and  the  functions  that  large  initial  proposals  play  in  the 
negotiations  process.  They  should  not  be  simply  dismissed  with 
moral  indignation  as  unreasonable;  they  often  reveal  a  great  deal 
about  the  internal  complex  of  the  side  making  the  proposals. 

Many  initial  proposals  are  large  because  they  reflect  the  way 
they  were  put  together,  usually  by  simply  assembling  the  aspirations 
of  the  divergent  groups  which  comprise  each  party  to  the  negotia¬ 
tions.  In  order  to  cut  back  or  scale  down  proposals,  it  is  essential  to 
establish  priorities  among  groups  within  the  negotiating  organiza¬ 
tions,  as  suggested  in  the  first  principle.  While  some  culling  of  raw 
proposals  may  be  made  initially,  the  process  of  priority  setting  and 
scaling  back  proposals  for  one  party  or  another  is  often  an  integral 
part  of  the  bargaining  process  itself. 

Initial  proposals  may  be  extensive  or  large  as  a  deliberate  act  on 
the  part  of  negotiators  to  secure  the  reactions  of  the  other  side.  At  the 
outset  it  is  not  always  clear  which  items  or  proposals  may  be  of  inter¬ 
est  or  be  most  acceptable  to  the  other  side  or  elements  of  the  other 
side.  A  wide  and  diverse  menu  may  permit  explorations  that  other¬ 
wise  may  not  take  place.  Some  proposals  are  also  planted  for  future 
years.  John  L.  Lewis  initially  proposed  the  novel  idea  of  royalty  per 
ton  of  coal  mined  for  health  care  of  miners  as  a  means  to  compel  the 
diversified  owners  to  study  the  approach  seriously  for  the  next 
negotiations.33 

When  negotiations  may  be  protracted  or  when  the  environment 
of  the  negotiations  may  be  expected  to  change  significantly,  the  initial 
proposals  may  be  large  to  accomodate  such  changed  circumstances. 
Parties  are  likely  not  to  want  to  make  proposals  which  may  appear 
grossly  inadequate  to  their  constituencies  after  six  months  or  a  year  of 
negotiations.  Therefore,  larger  or  more  extreme  initial  proposals  pro¬ 
tect  the  negotiations  from  drastic  changes  in  circumstances. 

Initial  proposals  may  be  substantial  to  facilitate  negotiations 

33.  See  D.F.  Selvin,  The  Thundering  Voice  of  John  L.  Lewis  193-220 
n%9i  (uutlininn  Wus  achieved  by  Lewis  as  uro.Jem  of  the  UMW  union,. 
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strategy  calling  for  the  abandonment  or  reduction  in  some  items  in 
response  to  movement  by  the  other  party.  If  a  negotiator  has  ad¬ 
vanced  only  a  minimum  or  final  position,  it  will  not  be  possible  to 
make  concessions  to  see  what  effects  such  a  change  may  have  on  the 
other  party.  The  need  to  maneuver  in  negotiations  also  encourages 
large  initial  proposals. 

It  was  observed  above  that  there  are  a  few  situations  in  which 
initial  proposals  for  an  agreement  by  a  negotiator  may  be  close  to  the 
final  settlement.  Such  a  strategy  may  be  followed,  in  my  experience, 
by  a  negotiator  with  very  considerable  authority  and  prestige  so  that 
there  is  credibility,  and  when  there  likely  is  strong  support  for  the 
approach  within  the  organization  represented.  The  tactic  has  the  ad¬ 
vantage  that  once  it  has  been  successfully  established  in  a  previous 
negotiation,  it  may  contribute  to  its  own  success  in  future  negotia¬ 
tions.  But  the  tactic  has  very  limited  applicability.  The  tactic  of 
take-it-or-leave-it  from  the  beginning  of  negotiations  is  a  dangerous 
ploy  for  all  but  the  strongest  and  most  prescient.  The  process  of  nego¬ 
tiating  from  large  initial  proposals  to  more  reasonable  ones  is  still  the 
ordinary  course  of  negotiations. 

C.  The  Art  of  Changing  Positions 

Negotiations  constitute  the  process  by  which  authorized  repre¬ 
sentatives  from  the  different  sides,  starting  from  positions  that  are  ini¬ 
tially  apart,  often  far  apart,  change  their  positions  to  seek  to  achieve  a 
procedural  or  substantive  agreement.  A  procedural  agreement  would 
settle  a  dispute,  for  instance,  by  referral  to  arbitration  or  to  some 
other  tribunal  for  resolution. 

The  change  in  the  formal  position  of  a  party  in  negotiations  is 
always  accomplished  with  a  certain  amount  of  difficulty  since  a  con¬ 
cession  may  be  interpreted  as  a  weakness  and  invite  expectations  for 
further  yielding.  Yet  changes  in  positions  by  negotiators,  ordinarily 
substantial  changes,  are  required  if  the  differences  between  the  parties 
are  to  be  narrowed  and  an  agreement  is  to  be  achieved.  But  each 
apparent  concession  tends  to  create  on  the  other  side  the  impression 
of  a  willingness  to  yield  further  in  continuing  negotiations.  If  a  nego¬ 
tiator  has  reduced  (or  raised)  his  offer  ten  cents  an  hour,  the  other 
side  will  argue  that  a  further  movement  is  appropriate  to  close  the 
remaining  gap  between  the  parties  on  that  issue.  Moreover,  an  ex¬ 
plicit  concession  once  made  is  almost  impossible  to  withdraw  as  a 
practical  rather  than  as  a  formal  or  legal  matter.  It  should  be  no 
surprise  that  concessions  from  initial  or  previous  proposals  are  often 
accompanied  by  the  refrain,  “This  is  our  last  offer”  or  “This  is  our 
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last  proposal”  before  some  deadline  or  projected  breakoff  in 
negotiations. 

At  the  outset  of  negotiations,  after  the  lists  of  formal  proposals 
have  been  submitted,  each  negotiator  is  likely  to  enjoy  the  full  sup¬ 
port  of  its  organization,  and  there  are  sharp  conflicts  across  the  table. 
The  positions  are  far  apart  and  each  side  has  a  united  constituency  on 
rather  extreme  proposals.  In  the  course  of  negotiations,  as  spokesmen 
change  their  positions  and  make  concessions,  more  and  more  tension 
tends  to  arise  within  each  group  just  as  it  may  ease  across  the  bargain¬ 
ing  table.  As  each  initial  proposal  is  dropped  or  modified,  internal 
support  from  additional  constituencies  may  be  lost.  Indeed,  it  is  a 
practical  rule-of-thumb  that  as  one  is  nearing  agreement  across  the 
table,  there  is  more  difficulty  within  each  side  than  between  the  lead¬ 
ing  spokesmen  across  the  table.  Each  principal  negotiator  is  often  as 
much  preoccupied  with  handling  the  internal  conflicts  and  shaping 
proposals  to  satisfy  the  internal  necessities  as  in  handling  controversy 
with  the  opposing  negotiator.  Changing  positions  creates  internal 
tensions,  making  internal  agreement  more  difficult. 

The  way  in  which  negotiators  for  organizations  change  their  po¬ 
sitions  in  order  to  move  toward  a  settlement  is  an  art  form  involving 
considerable  style  in  handling  tensions  internally  as  well  as  across  the 
table.  In  my  experience  the  characteristic  which  most  distinctively 
separates  experienced  from  inexperienced  negotiators  is  the  way  in 
which  they  are  able  to  effectuate  changes  in  positions  without  creat¬ 
ing  expectations  of  further  concessions  and  the  way  they  can  “read” 
suggestions  of  the  other  side  for  possible  changes  in  previous  positions. 
These  differences  in  talents  and  skills  do  make  a  difference  in  the  sub¬ 
stantive  outcomes  of  negotiations.  A  related  element,  absolutely  es¬ 
sential  to  the  art  of  changing  positions,  is  the  capacity  to  listen 
perceptively  and  to  read  between  the  lines.  Timing  or  mutual  under¬ 
standing  of  the  moods  on  the  two  sides  is  likewise  critical  to  effective 
negotiating. 

In  the  early  stages  of  negotiations,  it  would  not  be  unusual  for  a 
change  in  position  to  be  reflected  by  the  withdrawal  or  scratching  of 
some  items  from  the  agenda  of  one  or  both  sides.  But  as  the  negotia¬ 
tions  proceed  the  discussions  are  often  centered  on  various  “packages” 
of  proposals.  While  a  change  in  position  may  be  reflected  in  a  modifi¬ 
cation  in  the  magnitudes  of  the  items  in  the  “package,”  a  change  may 
also  be  signaled  by  discussing  a  “package”  modified  to  exclude  some 
items  or  to  add  some  items  more  desirable  to  the  other  side.  These 
combinations  may  not  be  presented  as  formal  offers  or  modifications 
positions  hut  nnlv  as  diHer^nf  “narkntrex  ’  for  exnlnrntion  t  )nlv 
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later  may  a  formal  change  in  position  or  a  withdrawal  of  an  item  be 
conceded. 

There  is  often  considerable  ambiguity  over  the  status  of  various 
package  proposals  and  their  composition.  At  a  given  stage  of  the  ne¬ 
gotiations  it  may  be  quite  uncertain  what  is  in  dispute  and  what,  if 
anything,  has  been  agreed  upon.  This  is  due  to  an  axiom  of  negotia¬ 
tions  providing  that  there  is  no  agreement  until  all  items  in  dispute 
have  been  resolved  one  way  or  the  other,  unless  otherwise  explicitly 
specified.  The  negotiations  process  ordinarily  consists  of  steps  involv¬ 
ing  changes  in  position,  or  indications  of  willingness  to  change,  while 
preserving  positions  should  the  negotiations  fail  to  reach  a  settlement 
in  the  current  round  or  forum  of  negotiations. 

Regardless  of  how  artful  or  clumsy  in  execution,  negotiations  is 
the  process  of  changing  positions  in.  movement  toward  a  resolution  of 
the  dispute. 


D.  The  Role  of  Deadlines 

A  deadline  serves  a  vital  function  in  negotiations.  It  compels 
each  side  to  reach  decisions  and  establish  priorities  that  would  not 
otherwise  occur,  at  least  not  so  rapidly.  The  temptation  to  procrasti¬ 
nate  and  to  hope  the  issue  will  go  away  or  can  be  postponed  is  recur¬ 
rent.  In  the  absence  of  a  deadline,  as  with  a  strike  or  a  lockout  in 
collective  bargaining,  or  in  a  court  proceeding  or  other  mandated  de¬ 
cision-making  in  government  regulatory  agencies,  the  negotiators  or 
mediators  often  create  artificial  deadlines  to  try  to  bring  issues  “to  a 
head”  and  to  resolution. 

The  passage  of  time  is  not  ordinarily  neutral  with  respect  to  the 
interests  and  fortunes  of  each  party.  Time  may  run  more  towards  one 
party  than  the  other,  and  one  or  the  other  may  hope  for  a  more 
favorable  setting  in  which  to  settle  or  reach  agreement.  A  deadline  is 
an  institutional  design  in  negotiations  to  reduce  dilatory  postpone¬ 
ment.  It  could  be  a  natural  deadline,  as  in  the  expiration  of  an  old 
collective  bargaining  agreement,  or  a  synthetic  one,  created  by  no  less 
a  necessity  than  to  catch  an  airplane  or  report  to  another  scheduled 

meeting. 

The  question  is  repeatedly  asked  as  to  why  negotiations  are  not 
settled  until  a  deadline,  often  at  midnight  or  in  the  wee  hours  of  the 
morning,  even  after  a  symbolic  stopping  of  the  clock.  An  apprecia¬ 
tion  of  this  distinctive  feature  of  negotiations  involves  the  series  of 
points  made  above  concerning  the  essential  nature  of  negotiations  be¬ 
tween  continuing  organizations.  The  “end  game”  of  negotiations  in¬ 
volves  concessions,  from  one  side  or  the  other  or  both,  that  are  more 
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vital  than  those  changes  in  position  previously  made,  and  they  are 
likely  to  prove  more  difficult  to  make.  The  less  valuable  “chips”  have 
already  been  surrendered.  Moreover,  settlement  involves  complex 
trade-offs,  often  in  “principle,”  between  one  group  of  the  constituency 
and  another  as  they  involve  different  aspirations  of  the  same  constitu¬ 
ency  that  is  now  required  to  face  more  realistically  the  opportunity 
costs  of  any  priority  and  what  must  be  conceded  to  achieve  the 
objective. 

These  internal  decisions  involve  complex  communications. 
Often  there  are  sharp  differences  of  internal  views  which  are  likely  to 
have  become  acute  as  negotiations  have  continued  and  more  conces¬ 
sions  have  been  made.  A  deadline  requires  a  reconsideration  of  the 
easy  view  that  the  other  side  is  likely  to  “blink”  first,  and  it  forces  a 
hard  review  of  the  consequences  of  nonagreement.  These  conse¬ 
quences  are  more  realistic  when  they  are  imminent  than  when  viewed 
in  anticipation  months  ahead.  A  deadline  is  an  essential  ingredient  to 
such  hard  choices  and  decisions.  Students  well  understand  that  it 
often  takes  a  deadline  to  produce  a  term  paper. 

E.  The  Final  Concession 

The  endplay  of  negotiations  poses  distinctive  problems  and  op¬ 
portunities  that  may  facilitate  agreement  or  freeze  positions  into  ob¬ 
durate  obstacles  to  settlement.  In  the  endstage  of  negotiations  the 
number  of  issues  is  reasonably  limited  and  defined,  and  the  distance 
between  the  parties  are  moderate.  The  critical  problem  is  that  each 
side  would  prefer  the  other  to  move  to  avoid  a  further  concession  it¬ 
self;  any  move  creates  the  serious  enigma  of  creating  the  impression  of 
being  willing  to  move  all  the  way  to  the  position  of  the  other  side. 
The  negotiating  situation  is  delicate.  As  explained  in  the  next  sec¬ 
tion,  a  mediator  can  play  a  vital  role.  In  the  absence  of  a  neutral,  it  is 
common  for  the  one  or  two  key  persons  from  each  side  to  meet  pri¬ 
vately  at  lunch  or  elsewhere,  even  without  the  advanced  knowledge  of 
their  colleagues,  to  span  the  remaining  gap.  The  final  steps  are  sel¬ 
dom  taken  at  the  table,  although  they  must  be  confirmed  there  and 
by  ratification. 

Ronald  Reagan,  in  his  autobiography,  reports  on  his  experience 
in  negotiations  as  President  of  the  Screen  Actors  Guild: 

I  was  surprised  to  discover  the  important  part  a  urinal 
played  in  this  high-altitude  bargaining.  When  some  point 
has  been  kicked  around,  until  it  swells  up  bigger  than  the 

whole  contract,  someone  from  one  side  or  other  goes  to  the 
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men’s  room.  There  is  a  kind  of  sensory  perception  that  gives 
you  the  urge  to  follow.  .  .  .  Then,  standing  side  by  side  in 
that  room  that  levels  king  and  commoner,  comes  an  honest 
question,  “What  do  you  guys  really  want?”  .  .  .  Back  in  the 
meeting,  one  or  the  other  makes  an  offer  based  on  this  newly 
acquired  knowledge.  .  .  .  Then  the  other  returnee  from 
the  men’s  room  says,  “Can  our  group  have  a  caucus?”  That 
is  the  magic  word,  like  the  “huddle”  in  football — it’s  where 
the  signal  is  passed.34 

F.  The  Changing  Site  of  Negotiations 

An  essential  feature  of  all  negotiations  is  the  determination  by 
each  negotiator  at  an  early  stage  whether  the  other  party  is  serious 
about  reaching  an  accommodation  at  the  current  “table”  or  whether 
the  parties  are  engaged  in  “going  through  the  motions”  to  end  in 
some  subsequent  further  negotiations  in  some  other  forum  with  some 
other  representatives,  or  whether  the  negotiations  are  a  sham  conceal¬ 
ing  a  prospective  conflict  designed  to  end  in  the  extinction  of  one 
party.  This  judgment  is  often  not  easy  to  make,  but  it  has  decisive 
effects  upon  the  negotiations.  There  are  many  negotiations  that  are 
perceived  by  both  sides  to  be  preliminary  to  further  negotiations;  as 
long  as  both  sides  have  the  same  perceptions,  serious  difficulties  may 
be  avoided.  Different  expectations,  however,  can  be  the  source  of 
major  conflict  and  lead  to  charges  of  bad  faith. 

It  is  axiomatic  that  negotiations  recognized  to  be  preliminary  to 
a  further  stage  are  unlikely  to  elicit  best  offers.  However,  very  impor¬ 
tant  functions  relating  to  factual  information,  exploring  priorities 
among  issues,  alternative  approaches,  and  sensing  internal  considera¬ 
tions  may  be  achieved. 

In  some  labor-management  negotiations  it  is  possible  to  envisage 
a  succession  of  “tables”  at  which  the  dispute  may  be  negotiated.  Lo¬ 
cal  parties  may  be  followed  by  national  and  headquarters  representa¬ 
tives  of  the  two  organizations;  top  officials  may  participate;  a 
succession  of  mediators  and  government  officials  may  seek  to  mediate 
the  dispute;  formal  factfinding  with  recommendations  may  be  volun¬ 
tarily  agreed  upon  or  required  by  legislation;  a  succession  of  further 
negotiations  and  mediation  may  follow  factfinding;  the  physical  lo¬ 
cale  of  the  negotiations  may  shift  a  number  of  times.  The  White 
House  or  the  governor  may  intervene  in  certain  disputes.  The  negoti¬ 
ators  will  want  to  anticipate  such  shifting  “tables”  because  the  timing 

34.  R.  Reagan  &  R.G.  Hubi.kr.  Where’s  the  Rest  ok  Me?  225  (1965). 
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of  concessions  is  vital  to  the  negotiators,  and  mediators  may  expect 
additional  flexibility  in  positions. 

Some  negotiations,  at  least  on  the  part  of  one  side,  may  be  re¬ 
garded  as  a  way  to  secure  delay,  to  postpone  legal  proceedings,  or  to 
secure  a  lapse  of  time  thought  to  be  favorable  to  one’s  position.  In 
such  instances  the  procrastinating  side  is  likely  to  pay  scrupulous  at¬ 
tention  to  the  form  and  protocol  of  negotiations  but  to  avoid  problem 
solving.  While  it  is  vital  for  an  observer  or  a  participant  to  know 
whether  a  case  has  these  characteristics,  the  determination  is  often 
not  easy  to  make. 

Among  continuing  organizations  that  deal  with  each  other  on  an 
ongoing  basis,  negotiations  may  at  the  outset  take  on  the  character  of 
mutual  problem  solving.  The  process  involves  careful  development  of 
the  factual  basis  of  a  problem,  areas  of  agreement  or  disagreement 
over  the  facts,  including  the  need  for  further  investigation.  The  iden¬ 
tification  of  both  the  more  objective  character  of  the  problem  and  the 
organizational  concerns  for  both  parties  are  likely  to  be  explored. 
There  follows  an  exploration  of  alternative  resolutions  of  the  prob¬ 
lem,  as  redefined,  and  the  costs  and  acceptability  of  each  approach  to 
each  party.  An  accomodation,  formally  or  informally,  may  then  be 
accepted  for  a  temporary  or  a  longer  period.  In  this  mode  negotia¬ 
tions  are  problem  solving;  the  negotiators  are  not  characterized  sim¬ 
ply  as  traders  seeking  a  sharp  advantage.  The  difference  is  vital  to 
long  term  constructive  relations  between  the  organizations  or  groups. 

G.  The  Use  of  Conflict 

Negotiations  do  not  preclude  overt  conflict,  and  both  may  take 
place  simultaneously.  Thus,  negotiations  may  begin  or  continue  with 
a  strike  or  lockout,  litigation,  political  activity,  or  while  public  cam¬ 
paigns  are  also  under  way.  It  may  be  difficult  for  an  organization  to 
conduct  warfare  and  diplomacy  simultaneously,  but  separate  repre¬ 
sentatives  of  an  organization  are  often  involved.  In  these  circum¬ 
stances,  conflict  is  another  form  of  pressure  directed  to  the  bargaining 
table,  and  bargaining  strategy  may  take  on  the  form  of  another  ele¬ 
ment  of  conflict.  It  must,  of  course,  be  recognized  that  overt  conflict, 
in  the  circumstances  of  ongoing  negotiations,  may  in  the  course  of  the 
conflict,  or  as  a  consequence  of  the  results  of  conflict,  alter  the  posi¬ 
tion  of  one  side  or  the  other  in  negotiations.  Indeed,  that  is  typically 
the  purpose  of  the  conflict,  to  facilitate  agreement  on  more  favorable 
terms  or  more  rapidly. 
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H.  The  Need  for  Secrecy 

Negotiations  are  not  fruitfully  conducted  in  public,  in  the  press 
or  in  the  media.  Indeed,  an  indication  that  negotiators  may  be  seri¬ 
ous  about  reaching  a  settlement  or  be  willing  to  explore  their 
problems  in  earnest  is  signaled  when  they  exclude  the  press  and  re¬ 
frain  from  press  comment,  save  in  the  most  general  terms,  such  as, 
“we  met  for  so  many  hours”  and  “explored  our  mutual  proposals  con¬ 
structively.”  In  public  sector  bargaining,  negotiations  are  ordinarily 
excluded  from  the  requirements  of  conducting  public  business  under 
the  open  meeting  laws.  It  is  important  to  be  analytically  clear  as  to 
the  reasons  negotiations  need  to  be  conducted  in  private. 

Negotiators  desire  to  explain  the  concessions  they  make  and  the 
terms  they  have  achieved  directly  to  their  constituents  rather  than 
have  the  press  or  media  initially  make  that  explanation  and  state  the 
merits,  or  deficiencies,  of  the  settlement.  The  negotiators  know  their 
own  constituents  and  the  political  alignments  within  the  group. 
Moreover,  the  performance  in  negotiations  and  the  appraisal  of  the 
results  of  negotiations  is  a  major  feature  of  the  political  life  of  an  or¬ 
ganization  that  is  decisive  to  the  performance  of  leadership.  Since 
negotiations  may  treat  different  members  of  the  group  somewhat  dif¬ 
ferently,  the  leadership  desires  to  deal  with  these  differences  directly 
rather  than  have  the  media  or  press  present  an  initial  view. 

The  injection  of  the  press  into  negotiations  would  make  it  even 
more  difficult  for  the  principal  negotiator,  or  the  committee,  to 
change  positions.  The  press  reports  would  encourage  those  opposed 
to  generate  hostility  as  the  negotiations  proceeded,  before  the  settle¬ 
ment  can  be  considered  as  a  whole.  Moreover,  as  has  been  noted, 
much  of  negotiations  is  contingent  upon  overall  agreement,  so  that 
initial  proposals  and  counterproposals  may  not  even  appear  in  the 
final  settlement. 

The  proclivity  of  the  press  and  media  to  highlight  particular 
items  or  give  a  special  cast  to  events  does  not  appear  to  serve  well  the 
success  of  negotiations  in  process,  particularly  when  an  agreement  is 
subject  to  a  ratification  procedure.  The  public  report  of  the  settle¬ 
ment,  with  any  desired  editorial  comment  after  the  fact,  does  not  af¬ 
fect  the  outcome. 


I.  An  Essential  Gap  Filler 

The  negotiation  process,  ending  in  an  agreement,  typically  needs 
to  provide  for  some  procedure  to  administer  or  to  interpret  the  terms 
of  the  settlement.  It  is  literally  impossible  to  provide  for  all  details, 
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circumstances  or  contingencies.  Sometimes  minor  gaps  are  deliber¬ 
ately  left  in  an  agreement  since  a  full  understanding  cannot  be 
achieved,  leaving  the  resolution  to  a  future  process  of  administration 
or  adjudication.  Some  questions  can  only  be  resolved  in  the  light  of 
future  developments.  Specialists,  or  those  subordinately  involved  in 
particular  operations,  may  be  more  appropriate  to  resolve  the  appli¬ 
cation  questions  than  the  principals  involved  in  the  negotiations.  The 
long  hours  of  tiring  negotiations  may  overlook  a  problem,  requiring  a 
subsequent  procedure  to  resolve  it. 

In  many  instances  the  procedures  for  interpretation  or  adminis¬ 
tration  may  simply  constitute  a  reconvening  of  the  negotiating  com¬ 
mittees  or  a  subgroup.  In  other  situations  the  procedures  may  involve 
a  separate  group,  including  the  possibility  of  resorting  to  arbitration 
on  a  question  of  the  meaning  or  application  of  the  original  agree¬ 
ment.  The  parties  may  also  agree  on  voluntary  arbitration  after  a 
period  of  future  negotiations  over  the  issues  raised  subsequent  to  the 
agreement. 

In  a  continuing  relationship  the  process  of  interpretation  and  ad¬ 
ministration  of  any  agreement  develops  a  substantial  body  of  cases, 
questions  and  answers,  issues,  interpretations  and  applications  that 
come  to  constitute,  with  the  original  negotiated  agreement,  a  complex 
and  expanding  body  of  common  understandings.  The  terms  of  those 
understandings  may  involve  different  levels  of  the  organizations’  par¬ 
ties  to  the  original  agreement,  from  the  top  level  to  the  lowest  operat¬ 
ing  level  in  each.  These  processes  provide  the  “flesh  and  blood”  of 
the  interaction  of  the  organizations,  beyond  the  “bare  bones”  of  the 
formal  agreement.  In  a  sense,  the  negotiations  process  and  the  ad¬ 
ministrative  process  create  a  complex  interrelation  of  the  organiza¬ 
tions,  on  a  day-to-day  basis,  and  not  merely  the  written  words  of  the 
formal  agreement  or  protocol. 

J.  The  Personality  Factor 

There  is  at  least  one  facet  of  the  negotiations  process  about 
which  it  is  most  difficult  to  generalize  in  principle.  This  facet  relates 
to  the  importance  of  the  personal  relationships  among  the  principal 
negotiators.  Agreements  are  made  not  merely  among  organizations 
but  also  among  individuals  acting  on  behalf  of  these  organizations. 
Some  individuals  in  these  settings  get  along  well  and  some  do  not. 
This  factor  of  personality,  experience,  skill,  chemistry,  attitude,  de¬ 
meanor,  as  well  as  status  in  the  organization,  does  not  tend  to  make 
much  difference  in  the  agreement-making  process  in  some  situations, 
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for  the  chief  negotiator  of  each  side,  sometimes  with  an  aide,  to  meet 
to  talk  “off-the-record”  about  procedures,  timing  or  substance,  or  to 
“try  on  for  size”  next  moves  or  proposed  settlements,  and  even  to 
compare  notes  on  constituencies.  Therefore,  these  personal  relation¬ 
ships  may  be  pivotal.  Even  with  respect  to  entirely  professional  nego¬ 
tiators,  the  factor  of  personality  influence  is  not  inconsequential  in 
many  cases. 

While  it  may  not  be  possible  to  adjudge  its  quantitative  impact, 
a  careful  observer  of  any  negotiations  or  a  mediator  will  want  to  ap¬ 
praise  and  take  into  account  the  personality  and  the  interaction  of  the 
principal  negotiators.  The  reference  to  this  factor  may  not  be  analyti¬ 
cally  neat,  but  it  does  reflect  a  principle  of  practical  import  in  many 
instances. 

In  summary,  the  framework  developed  to  elucidate  negotiations 
among  continuing  organizations  that  expect  to  continue  to  relate  to 
each  other  involves  the  following  propositions: 

1.  It  takes  an  agreement  within  each  side  to  reach  an  agree¬ 
ment  across  the  table;  in  two-party  negotiations,  it  takes  three  agree¬ 
ments  to  make  one. 

2.  Initial  proposals  in  negotiations  are  typically  large  compared 
to  eventual  settlements,  to  serve  a  variety  of  purposes.  Priorities 
within  each  side  are  often  actually  established  in  the  course  of 
negotiations. 

3.  Negotiation  is  the  process  of  changing  positions  and  making 
concessions  from  initial  positions  while  moving  toward  an  agreement. 

4.  A  natural  or  artificial  deadline  is  an  essential  feature  of  most 
negotiations.  Time  is  not  neutral  in  its  effects  on  the  relative  position 
of  the  negotiators. 

5.  The  end  stages  of  negotiations  are  delicate,  where  issues  are 
limited  and  the  distances  apart  may  not  be  large.  Private  discussions 
between  one  or  two  key  persons  on  each  side  are  often  used  to  close 
the  gap  in  the  absence  of  a  mediator. 

6.  Negotiations  will  be  significantly  influenced  by  whether  the 
negotiating  table  is  the  final  one  or  merely  a  step  toward  further  ne¬ 
gotiations,  in  new  locales,  with  other  higher-ranked  negotiators  or 

with  neutrals. 

7  Negotiations  and  serious  conflicts  may  be  carried  on  simulta¬ 
neously  the  purpose  of  the  overt  conflict  is  typically  to  serve  as  a  tool 
of  agreement-making,  although  the  conflict,  and  its  results,  may  affect 
the  bargaining  objectives  and  priorities  of  the  negotiators. 

8.  Agreement-making  in  negotiations  does  not  flourish  in  pub- 
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lie,  with  press  and  media  coverage.  Serious  negotiations  require  that 
the  leaders  at  the  table  first  communicate  directly  with  their  constitu¬ 
ents  concerning  settlement  and  explain  their  recommendation,  in 
terms  of  the  internal  political  life  of  the  organization. 

9.  An  agreement  typically  reflects  the  need  for  a  recognized 
procedure  to  resolve  questions  of  the  meaning  and  application  of  the 
agreement  or  fill  in  lacunae. 

10.  The  personality  of  negotiators  and  how  they  relate  to  each 
other  does  affect  the  outcome  in  some  instances. 

IV.  The  Course  of  Negotiations 

There  is  one  further  set  of  ideas  that  may  give  insight  into  inter¬ 
preting  negotiations  from  the  perspective  of  the  observer  or  the  nego¬ 
tiator.  Ordinary  negotiations  tend  to  follow  a  pattern  or  course,  and 
it  may  be  helpful  to  locate  a  given  session  or  point  in  time  in  the 
course  of  this  succession  of  stages  or  life  cycle.  A  number  of  stages 
have  been  reflected  in  the  above  discussion. 

The  initial  stage  involves  each  side  presenting  its  credentials,  for 
whom  they  speak  and  their  authority  to  settle  or  to  recommend  settle¬ 
ment.  Each  organization  then  formally  presents  its  proposals  for  an 
agreement,  with  supporting  facts  and  argument. 

The  next  stage  involves  each  side  in  asking  questions  about  the 
proposals,  seeking  to  understand  how  they  would  operate  and  in 
probing  the  reasons  for  the  proposals  and  searching  for  the  true  prior¬ 
ity  items  for  the  current  negotiations.  Factual  material  may  be  devel¬ 
oped  and  sidetables  or  subcommittees  may  be  asked  to  generate  data 
on  particular  questions  in  dispute. 

Some  effort  may  next  be  made  to  narrow  the  number  of  issues  or 
the  magnitudes  involved.  The  next  stage  is  likely  to  involve  the  at¬ 
tempt  to  develop  a  package  or  alternative  packages  of  proposals  for  a 
settlement.  This  process  involves  a  search  for  relative  priorities  and 
trade-offs.  The  internal  tensions  within  each  side  complicate  this 
process. 

The  endplay  stage  of  negotiations,  closing  the  gap,  often  involves 
side-bar  and  private  discussions  of  principal  negotiators,  or  a  media¬ 
tor  if  one  is  involved.  Seldom  is  agreement  reached  directly  at  the 
negotiating  table.  There  is  typically  considerable  emotional  release 
on  reaching  agreement;  there  are  joys  of  settlement. 

An  agreement  needs  to  be  reduced  to  “legal”  language,  to  the 
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counsels.  The  appropriate  ratification  and  approval  processes  also 
need  to  be  accomplished. 

Not  every  day  or  night  at  the  negotiating  table  is  the  same. 
There  is  typically  a  beginning  and  an  end  and  a  sense  of  flow  or  a 
process  through  stages  toward  an  agreement.  While  there  is  often  a 
good  deal  of  backing  and  hauling,  and  even  starting  over  again,  the 
negotiators  and  close  observers  need  a  sense  of  location  or  stage  in  the 
course  of  the  negotiations  process.35 

V.  The  Role  of  Mediation 

The  framework  of  the  negotiation  process  among  continuing  or¬ 
ganizations,  summarized  above,  provides  a  setting  to  consider  the 
questions:  What  do  mediators  do  to  facilitate  agreement  making? 
What  are  the  potentials  and  the  limitations  of  the  mediator? 

It  has  often  been  appropriately  observed  that  there  are  various 
types  of  mediation  and  mediators;  the  extent  of  penetration  into  the 
substantive  bargaining  discourse,  as  well  as  the  bargaining  process, 
varies  a  greal  deal.  Moreover,  just  as  among  negotiators,  personality 
factors  and  status  may  be  significant  factors  with  some  mediators. 
Some  mediators  may  do  little  more  than  preside  over  meetings  and 
maintain  a  modicum  of  order,  while  others  may  be  deeply  involved  in 
proposing  packages  for  settlement  and  in  seeking  acceptances  of  these 
proposals.  But  whatever  the  role  of  a  mediator  in  an  individual  situa¬ 
tion,  the  concern,  as  with  negotiations,  is  the  analytics  of  the  media¬ 
tion  process. 


A.  Controlling  the  Flow  of  Information 

The  strategic  position  of  the  mediator  relates  fundamentally  to 
the  communication  flow  between  the  parties,  and  on  occasion,  de¬ 
pending  on  location  and  time,  the  flow  between  the  principal  negotia¬ 
tors  and  their  larger  committees  and  constituencies.  Particularly  in 

35.  The  discussions  of  negotiations  and  mediation  in  this  article  has  significant 
implications  for  public  policy.  The  NLRB  and  the  courts  have  created  the  concept 
of  “impasse”  in  negotiations,  and  public  sector  agencies  in  various  states  have  fol¬ 
lowed  their  lead.  An  employer  may  be  free  to  make  unilateral  changes  in  working 
conditions,  withdraw  from  an  association,  or  take  similar  action  if  an  “impasse”  ex¬ 
ists.  This  is  an  utterly  unsatisfactory  and  ambiguous  standard.  The  parties  may  not 
be  able  to  settle  the  dispute  directly;  with  one  mediator  they  may  but  not  with  an¬ 
other;  the  dispute  may  remain  one  night  but  be  settled  in  a  further  week;  an  “im¬ 
passe”  may  be  largely  in  the  eye  of  the  beholder.  Or,  it  may  be  an  excuse  to  destroy 
the  other  side.  As  a  mediator,  I  am  unwilling  to  recognize  or  to  announce  a  perma¬ 
nent  “impasse”  For  a  discussion  of  the  law,  see  C.J.  Morris,  The  Developing 
Labor  Law:  The  Board,  The  Courts,  and  The  National  Labor  Relations 

Act  330-32  (1971). 
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mediation  in  which  the  parties  are  separated,  and  the  parties  meet 
separately  with  the  mediator  (which  is  true  at  the  most  critical  stages 
of  most  negotiations  with  mediation),  the  control  over  information 
flow  between  the  parties  is  in  the  hands  of  the  mediator. 

This  is  a  substantial  and  significant  tool.  What  the  parties  know 
of  each  other’s  changing  positions,  the  explanation  and  rationales  for 
changes,  any  view  as  to  how  far  apart  the  parties  may  truly  be,  the 
status  of  internal  conflicts  of  view,  and  critical  attitudes  and  feelings 
all  are  within  the  control  of  the  mediator.  An  encouraging  or  dismal 
picture  may  be  portrayed  by  the  mediator  to  each  party.  The  way  in 
which  this  “switch”  in  the  control  over  information  is  utilized  is  the 
first  principle  in  understanding  the  function  of  mediation  in  negotia¬ 
tions.  The  parties  might  have  transmitted  to  each  other  some  of  the 
information  available  to  the  mediator  were  they  meeting  across  the 
table.  But  the  mediator  alone  is  privy  to  some  information  as  a  conse¬ 
quence  of  private  discussions  with  each  side,  due  to  the  confidence 
and  trust  with  each  side. 

In  the  event  the  parties  communicate  directly  with  each  other, 
around  the  mediator,  a  signal  has  been  given  as  to  the  mediator’s 
limited  usefulness,  probably  restricting  the  role  to  housekeeping 
functions. 


B.  Impartial  Factjinders 

The  mediator  function  often  involves  the  development  of  mutu¬ 
ally  acceptable  factual  data  to  provide  a  setting  for  the  more  in¬ 
formed  and  more  dispassionate  discussion  of  particular  issues.  In 
some  cases  the  costing  of  various  proposals  and  the  validation  of  data 
regarding  other  settlements  or  levels  of  wages  and  benefits  may  be 
significant  to  settlement.  The  costing  of  complex  pension  plans  or 
health  care  arrangements  may  be  done  with  the  mediator  or  with 
agreed-upon  outside  experts.  It  is  difficult  to  exaggerate  the  impor¬ 
tance  and  effectiveness,  as  a  mediation  tool,  of  working  through  back¬ 
ground  factual  material  with  the  parties  in  a  dispassionate  mode. 

C.  Engendering  Understanding 

The  mediator  serves  privately  as  an  informal  advisor  to  each  side 
in  the  delicate  art  of  putting  together  packages  for  consideration  by 
the  other.  This  role  involves  a  sensitivity  to  the  internal  priorities  and 
constituencies  of  each  party.  It  also  includes  a  sympathetic  interpre¬ 
tation  of  each  side  to  the  other  as  to  its  problems  and  aspirations. 
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D.  The  Neutral  Proponent 

The  mediator  has  the  opportunity  to  formulate  a  distinctive  and 
imaginative  package  proposal  on  his  own  out  of  an  independent  and 
creative  perspective.  The  mediator  is  free  to  try  on  ideas  without  hav- 
ing  to  commit  to  either  party  as  to  where  the  ideas  originated.  The 
parties  may  have  so  pursued  particular  solutions  of  course  that  they 
have  neglected  new  or  original  ideas  that  might  more  acceptably  re¬ 
solve  their  differences.  Mediators  differ  greatly  in  their  willingness  to 
take  such  initiatives,  although  the  most  distinguished  in  the  past  gen¬ 
eration,  such  as  George  Taylor  or  David  L.  Cole,  were  never  bashful 
in  this  respect  if  the  option  appeared  to  offer  an  alternative  for 
settlement. 


E.  Finalizing  Agreement 

The  mediator  has  a  special  opportunity  in  the  “endgame”  of  ne¬ 
gotiations.  When  the  parties  are  relatively  close  to  settlement,  and 
they  are  aware  of  it,  the  final  steps  may  be  very  difficult.  Each  side 
may  well  believe  the  other  should  make  the  final  concessions.  The 
dispute  may  appear  particularly  intractable  at  this  juncture;  each 
side  has  made  many  moves  that  have  hurt  and  the  internal  hostility 
to  a  further  accommodation  is  likely  to  be  very  high.  In  these  circum¬ 
stances  a  third  party  may  greatly  facilitate  agreement.  The  separate 
conditional  acceptance  to  the  mediator  by  one  side  of  a  proposal  does 
not  prejudice  the  position  of  that  side  if  there  is  no  agreement.  It  is 
not  unusual  for  a  mediator  to  secure  the  separate  acceptance  of  each 
side  to  a  “package”  of  the  mediator’s  design  and  then  to  bring  the 
parties  together  to  announce  that,  even  if  they  do  not  know  it,  they 
have  an  agreement. 

F.  The  Importance  of  Mutual  Respect 

A  critical  factor  affecting  the  role  of  the  mediator  is  the  circum¬ 
stances  by  which  he  or  she  entered  the  dispute.  In  general,  the  strong¬ 
est  possible  position  derives  from  a  joint  invitation  of  the  parties  to 
the  mediator  to  assist  in  the  resolution  of  the  controversy.  The  past 
relationship  of  the  parties  with  the  mediator,  if  any,  is  also  likely  to  be 
a  factor.  A  mediator  may  have  so  sought  to  induce  agreement  in  a 
previous  case  as  to  be  unacceptable  to  either  one  or  both  parties  in 
another  situation. 


G.  Potential  Arbitrator 

A  mediator  may  be  asked  to  serve  as  an  arbitrator,  with  author- 
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ity  to  determine  a  settlement  on  one  or  more  specified  issues.  While 
arbitration  is  a  different  proceeding,  and  bears  a  different  relationship 
to  negotiations  than  mediation,  there  is  a  class  of  arbitrations  which 
involve  the  mediator  in  formally  decreeing  an  agreed-upon  settlement 
which  the  parties  for  one  reason  or  another  desire  to  be  formally  spec¬ 
ified  as  an  arbitration  award.  The  arbitration  format  of  a  settlement 
may  be  more  acceptable  to  certain  internal  constituencies  or  external 
groups. 


H.  The  Public  Perspective 

Finally,  some  mediators  may  play  a  role  in  settlement  of  some 
disputes  by  asserting  a  moral  authority  or  position  for  the  public  in¬ 
terest  that  they  may  seek  to  represent  or  to  project.  This  role  may  be 
supported  by  public  officials,  by  the  press,  or  by  interests  among  af¬ 
fected  businesses  or  communities.  In  some  limited  circumstances  this 
role  may  help  to  induce  settlement,  although  rarely  has  this  factor 
alone  been  very  effective. 

In  summary,  in  the  negotiations  process  among  established  orga¬ 
nizations  as  analyzed  earlier,  mediations  may  play  an  independent 
role  in  achieving  settlement.  The  analytical  process  of  mediation 
achieves  its  outcome  through  the  following  processes: 

1.  Control  of  the  communication  patterns  among  the 
parties  and  the  use  of  these  flows  to  encourage  settlement. 

2.  The  dispassionate  development  of  factual  material 
thought  to  be  relevant  to  the  issues  in  negotiations. 

3.  Assisting  the  parties  in  developing  settlement  pack¬ 
age  proposals. 

4.  Developing  distinctive  settlement  packages  differ¬ 
ent  from  those  initiated  by  the  parties. 

5.  Facilitating  settlement  without  prejudicing  the  po¬ 
sition  of  the  parties  when  further  movement  is  required  dur¬ 
ing  the  “end  game”  of  negotiations. 

6.  The  role  of  the  mediator  is  significantly  influenced 
by  the  circumstances  and  sponsorship  under  which  the  neu¬ 
tral  entered  the  dispute. 

7.  The  mediator  may  facilitate  acceptance  of  a  settle¬ 
ment,  on  occasion,  by  issuing  an  arbitration  award. 

8.  A  mediator  may,  on  rare  occasion,  be  in  a  position 
to  exert  a  moral  authority  or  reflect  a  public  interest  in  the 
resolution  of  a  dispute. 
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VI.  Conclusion:  The  Case  for  Negotiations  in  Dispute 

Resolution 

As  a  means  for  the  resolution  of  conflict  between  organizations, 
negotiations  and  agreement-making  have  a  variety  of  advantages 
compared  to  litigation,  governmental  fiat,  or  warfare  to  extinction, 
although  there  are  some  agreements  that  may  be  unacceptable  to  the 
society  expressed  in  its  political  and  legal  processes.  The  significant 
feature  of  an  agreement  is  that  its  parties  are  committed  to  live  by  it 
rather  than  to  continue  conflict  and  warfare  after  a  decision  unac¬ 
ceptable  to  one  side.  There  is  simply  no  decision  so  precise  or  detailed 
that  parties  cannot  continue  to  fight  about  its  meaning,  application 
and  scope  if  they  choose  to  do  so.  There  is  an  important  sense  in 
which  no  decision  among  groups  can  genuinely  resolve  a  controversy 
unless  the  parties  agree  to  accept  it.  The  likelihood  of  parties  enforc¬ 
ing  their  own  agreement  is  far  greater  than  their  accepting  a  decision 
adverse  to  one  party. 

Beyond  the  basic  superiority  of  genuinely  settling  a  controversy, 
if  agreement  is  achieved,  negotiations  have  the  virtue  that  they  may 
reduce  the  high  costs  to  the  parties  of  litigation,  the  time  required  for 
a  resolution,  and  the  uncertainty  of  the  resolution.  Further,  the  two 
sides  are  ordinarily  capable  of  more  imaginative  solutions  to 
problems  than  any  outsiders,  since  they  presumably  know  more  about 
their  problems  and  controversies  than  do  others.  It  is  also  the  case 
that  many  of  the  conflicts  among  groups  are  so  complex,  or  groups 
are  so  powerful  relative  to  each  other,  that  increasingly  issues  cannot 
be  decided  with  a  winner  and  a  loser.  The  negotiations  process  often 
discovers  a  viable  form  of  accommodation  not  previously  evident. 
Negotiations  can  be  creative  and  problem-solving,  while  most  litiga¬ 
tion  tends  to  be  formalistic  and  sterile. 

These  observations  suggest  that  an  understanding  of  the  general 
principles  of  negotiations  and  some  rudimentary  skills  are  an  essential 
feature  of  the  education  for  managers  of  public,  nonprofit  and  busi¬ 
ness  organizations  alike.  The  emphasis  that  is  placed  in  education  on 
an  appreciation  of  markets  and  governmental  processes  including  liti¬ 
gation,  for  practitioners  and  officers  alike,  needs  to  be  shifted  to  some 
degree  toward  negotiations  and  agreement-making,  since  they  play  a 
growing  role  in  conflict  resolution  today,  and  they  are  likely  to  be 
even  more  significant  in  the  future  of  organizations.36 


36  The  substance  of  this  article  appears  in  Mr.  Dunlop’s  new  volume,  J.T. 
Dunlop,  Dispute  Resolution,  Negotiation  and  Consensus  Building  3--8 

(1984). 
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revised  prior  to  publication  to  reflect  subsequent  developments  in  the  case  law. 
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IX 

SETTLEMENT  TECHNIQUES 

Agencies  use  a  variety  of  techniques  that  are  less  structured  and  less  formal 
than  minitrials  to  encourage  the  settlement  of  contested  Issues.  The  unifying 
principle  of  all  the  processes  is  that  the  parties  make  the  decision  themselves 
a  negotiated  agreement.  That  is,  these  procedures  are  unlike  arbitra- 
where  someone  makes  a  decision  and  imposes  It  on  the  parties. 


through 

tion35i 


Need  for  Structure  to  Facilitate  Settlements 

Settlements  happen  all  the  time.  Most,  no  doubt,  occur  by  "doing  what 
comes  naturally."  While  successful  In  resolving  many  cases,  an  ad  hoc  approach 
does  not  recognize  settlement  as  a  specific  process  that  can  result  In  both  more 
and  better  settlements.352  Explicit  recognition  of  their  potential  by  the  devel¬ 
opment  of  procedures  to  induce  them  in  appropriate  situations35 3  and  to  provide 
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Testimony  of  Erica  Dolgin  of  Environmental 
Hearing  supra  note  49.  Ms.  Dolgin  observed 
3pan  __  a  beginning,  a  middle,  and  an  end 
skills  required  for  each  phase  may  differ. 


Protection  Agency  at  ACUS 
that  settlements  have  a  life 
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for  the  participation  of  those  who  would  be  affected  can  help  agencies  handle 
their  caseloads  and  make  fully  satisfactory  decisions  with  fewer  resources  than 
would  a  more  formal  process.  It  is,  therefore,  helpful  to  establish  procedures  to 
enhance  the  settlement  process.  Moreover,  settlement  procedures  can  help 
alleviate  problems  peculiar  to  the  government  in  settling  cases. 354 

As  in  any  bureaucracy,  the  distance  between  those  on  the  line  and  those 
with  decisional  authority  can  be  a  major  inhibition  to  negotiating  a  settlement. 
The  employee  who  is  handling  a  particular  matter  may  lack  guidance  as  to  the 
agency's  policies  concerning  settlement,  and  hence  may  be  reluctant  to  engage  In 
discussions  simply  because  he  or  she  is  unclear  whether  the  agency  has  the  power 
to  settle^3 * 5  or  as  to  what  would  be  acceptable. 356  or,  a3  a  result  of  the  same 


3  53.  ( ...continued) 

cases  can  or  should  be  settled.  The  thesis  of  this  paper  is  that  trials  are 
one,  but  only  one,  means  of  making  decisions,  and  that  other  techniques  may 
be  more  appropriate  in  particular  circumstances.  ADR  techniques  are  a 
positive  means  of  resolving  important  issues,  not  a  second  best  alternative  to 
the  "real  thing." 

Formal  decisions  become  public  goods  that  guide  future  conduct  and  provide 
a  means  of  ensuring  that  the  public  welfare  is  achieved.  For  example,  if 
someone  was  the  victim  of  severe  discrimination,  the  public  may  demand  a 
full  vindication  of  the  violation  of  the  public's  standards,  even  though  the 
Individual  may  be  willing  to  settle  for  less.  There  is,  therefore,  some  public 
policy  against  settlement,  although  its  full  reach  and  reason  is  not  always 
clear. 

The  result,  however,  is  that  agencies  and  parties  should  always  consider  the 
matter  in  perspective  and  recognize  that  some  issues  should  be  resolved  in  a 
formal,  public  manner  because  they  involve  issues  transcending  the  Immediate 
parties.  See  Edwards,  Fiss,  and  Schoenbrod,  supra  note  66,  On  the  other 
hand,  there  seems  to  be  no  particular  reason  for  believing  a  federal  judge  is 
the  only  one  able  to  pronounce  justice  in  such  cases  and  that  properly 
structured  and  supervised  settlements  may  often  do  a  better  job  of  rectifying 
the  problem. 

354.  Rosin,  EPA  Settlements  of  Administrative  Litigation,  12  Ecology  L.  Q.  363  (1985). 

355.  Former  Attorney  General  William  French  Smith  observed, 

government  lawyers  sometimes  are  reluctant  to  use  alternative 
means  of  dispute  resolution  because  it  is  not  clear  whether  Con¬ 
gress  has  authorized  such  means.  Where  Congress  has,  it  still  may 
be  unclear  who  In  the  agency  has  power  to  approve  their  use  or 
how  an  agency  pays  for  the  nonjudicial  forum. 

Smith,  Alternative  Means  of  Dispute  Resolution:  Practices  and  Possibilities  in 

the  Federal  Government,  1984  Mo.  J.  of  Dis.  Res.  9,  21. 

356.  Richard  Robinson,  Director,  Legal  Enforcement  Policy  Division,  Environmental 
Protection  Agency,  testified  at  the  ACUS  Hearings  that  settlement  techniques 
are  not  used  frequently  because  there  are  too  many  layers  Involved  in 
getting  permission  to  use  a  new  approach  and,  even  if  granted,  the  official 

(continued...) 
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phenomenon,  a  proposed  settlement  may  be  subjected  to  multiple  layers  of  review 
within  the  agency. 337  in  that  case,  those  with  whom  the  agency  is  negotiating 
may  be  reluctant  to  be  forthcoming  since  the  tentative  agreement  may  be  upset  as 
it  wends  its  way  through  the  agency.  People  negotiate  to  reach  a  binding 
resolution  of  the  controversy.  Hence,  if  the  agreement  that  was  crafted  after 
days  of  pressing  discussions  does  not  have  a  fairly  good  chance  of  being  accepted, 
parties  have  a  significantly  lessened  Incentive  to  bargain. 

These  problems  with  settlement  can  be  addressed  by  providing  those  who 
would  normally  negotiate  with  the  public  with  guidelines  as  to  the  agency's 
policies  concerning  settlements.33®  Another  means  of  addressing  similar  problems 
is  for  the  agency  to  make  lines  of  authority  clear  and  provide  a  means  for 
involving  policy-level  officials  in  the  decisions  as  they  mature,  so  that  once  the 
agreement  is  struck  there  is  a  reasonable  likelihood  that  it  will  be  upheld. 

Another  inhibition  to  settlements  —  one  certainly  not  limited  to  government 
--  is  that  the  parties  become  overly  convinced  of  the  strength  of  their  respective 
cases.  Since  each  believes  he  or  she  has  a  winner,  and  hence  a  high  BATNA, 
they  also  see  little  to  be  gained  in  settling,  unless  of  course  the  other  side  sees 
the  light  and  capitulates.  That  is  not  conducive  to  settlement.  Thus,  another  aid 
in  the  settlement  process  is  to  provide  some  sort  of  "reality  check"  on  all  parties. 
This  is  some  means  of  helping  a  party  assess  the  strength  of  its  case  in  a  rela¬ 
tively  honest,  straight  forward  way  so  that  they  can  put  its  settlement  potential 
into  perspective.  The  minitrial,  for  example,  is  designed  to  use  a  neutral  advisor 
who  will  render  an  informal,  non-binding  opinion  should  the  executives  fail  to 
negotiate  an  agreement.333 

Yet  another  problem  facing  government  officials  in  settling  cases  is  debili¬ 
tating  second  guessing.3®3  Direct  negotiation  among  those  affected  customarily 


356.(...contlnued) 

is  likely  to  feel  he  or  she  will  not  receive  enough  credit  for  using  a  new 
approach.  Thus,  it  is  easier  and  safer  to  stick  with  traditional  litigation. 
Indeed  the  government  has  never  used  ADR  in  an  enforcement  case. 

357.  See  discussion  supra  at  note  272. 

358.  Testimony  of  Kay  Me  Murray,  Director,  Federal  Mediation  and  Conciliation 
Service,  at  ACUS  Hearings,  supra  note  49. 

The  Attorney  General  recently  issued  guidelines  to  executive  branch  agencies 
concerning  settlements.  It  cautions  agencies  against  yielding  future  discre¬ 
tion  in  settlements  and  provides  examples  of  the  types  of  settlements  the 
Department  of  Justice  will  oppose.  While  perhaps  negative  in  tone,  it  does 
provide  agencies  with  guidance  they  can  take  into  account  when  initiating 
settlement  discussions.  It  is  far  better  to  know  of  the  limitations  at  the 
early  stages  of  negotiation  than  having  a  fully  developed  tentative  agreement 
knocked  down. 


359.  See  discussion  supra  at  note  33. 

360.  Those  who  manage  the  government’s  litigation  may  also  be  reluctant  to  use 
informal  dispute  resolution  processes  because  of  a  fear  that  they  will  be 

(continued...) 
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relies  on  the  parties'  3elf  interest  for  its  Integrity;  indeed,  the  ability  of  those 
affected  to  actually  make  the  decision  is  one  of  the  most  attractive  aspects  of 
direct  negotiations.  Thus,  whether  or  not  the  agreement  is  a  "good  deal"  for  any 
one  party  can  be  judged  by  comparing  it  to  that  party's  goals  and  what  might 
have  occurred  if  some  other  process  for  reaching  a  decision  were  followed.  The 
difficulty  with  using  direct  negotiations  when  the  government  is  a  party  is  that 
the  government's  own  goals  may  sometimes  be  unclear.  Thus,  for  example,  it  may 
not  be  clear  in  the  abstract  whether  a  settlement  was  wise  under  the  circumstan¬ 
ces  because  the  government's  case  was  weak,  or  the  official  wanted  to  achieve 
some  other  end, 361  or  whether  the  settlement  inexplicably  gave  too  much  away. 
The  potential  for  second  guessing  an  official  can  have  a  debilitating  effect  on 
negotiations  in  some  controversial  areas.  In  that  case,  It  may  be  that  the  agency 
would  want  to  establish  a  panel  of  senior  officials  or  a  group  of  neutral  ad¬ 
visers,  362  publish  the  settlement  In  the  Federal  Register  for  comment, 363  or  some 
other  means  to  ensure  the  Integrity  of  the  decision  and  to  curtail  pernicious 
second  guessing. 


Overview  of  Techniquea364 

The  Environmental  Protection  Agency  drafted,  but  has  not  published  rules  to 
encourage  the  negotiation  of  test  rules  under  the  Toxic  Substances  Control  Act  by 
providing  procedures  leading  to  a  "consent  agreement"  that  will  have  the  effect  of 
an  EPA  rule. 365  The  proposal  provides  "EPA  intends  to  use  enforceable  consent 
agreements  to  accomplish  testing  where  a  consensus  exists  among  EPA,  affected 
manufacturers  and/or  processors,  and  interested  members  of  the  public  concerning 


360.  (...continued) 

criticized.  For  certain  issues,  such  as  public  health  and  safety,  the  percep¬ 
tion  remains  with  some  that  private,  Informal  hearings  are  inadequate,  and 
that  public  officials  who  allow  such  hearings  may  be  abusing  their  power. 

Smith,  supra  note  355,  at  21. 

361.  There  is  always  the  possibility  that  someone  will  attack  a  settlement  as 
motivated  by  the  government  official's  seeking  beneficial  employment  or 
otherwise  currying  the  favor  of  the  one  with  whom  he  or  she  is  settling. 

362.  See,  Railway  Labor  Act,  §  2,  Ninth;  Switchmen's  Union  v.  National  Mediation 
Board,  320  U.  S.  297  (1943). 

363.  The  Department  of  Justice  and  the  Federal  Trade  Commission  publish  notices 
concerning  proposed  mergers. 

In  addition  to  providing  information  for  the  agency's  consideration,  the 
publication  can  also  help  diminish  allegations  of  backroom  deals  since  the 
world  at  large  will  know  that  the  decision  is  being  made  and  what  its 
contours  are. 

364.  See  Appendix  I  for  a  survey  of  settlement  techniques  used  by  administrative 
agencies. 

365.  Draft  of  August  7,  1985  of  a  notice  of  proposed  rulemaking. 
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the  need  for  and  scope  of  testing. "366  procedures  have  also  been  recommended 
for  using  negotiation  to  resolve  complex  Superfund  matters.367  EPA  has  issued 
guidelines  for  settling  enforcement  actions.366 

The  Federal  Energy  Regulatory  Commission  uses  as  "settlement  judge"  to  help 
the  parties  settle  a  case.3”3  The  Chief  Judge  has  the  authority  to  designate  an 
ALJ  who  is  not  assigned  to  a  case  to  meet  with  the  parties  In  an  effort  to  clarify 
and  narrow  the  issue  and  to  see  if  they  can  settle  the  matter.  The  settlement 
judge  does  not  have  the  authority  to  impose  a  decision,  and  because  the  judge  is 
not  the  one  who  will  try  the  case,  the  parties  are  likely  to  feel  freer  to  be  more 
direct  and  open  in  attempting  to  reconcile  their  differences.  One  judge  indicated 
that  he  was  able  to  review  the  file  and  provide  a  fairly  accurate  appraisal  of  the 
case  for  certain  types  of  matters,  and  that  had  a  salutary  effect  on  the  parties 
by  putting  their  case  into  perspective.  To  an  extent,  the  settlement  judge  acts  a 
bit  like  a  mediator  and  a  bit  like  the  neutral  adviser  in  a  minitrial  by  giving  his 
reaction  to  the  case. 

Agencies  have  also  established  a  number  of  explicit  mediation  programs.  The 
Secretary  of  Commerce  mediates  disputes  under  the  Coastal  Zone  Management  Act 
between  a  federal  agency  and  the  affected  costal  zone  state.370  The  Office  of 
Ocean  and  Coastal  Resources  Management  mediates  several  disputes  per  year 
between  state  agencies  and  federally  licensed  activities.  Complaints  over  age 
discrimination  are  mediated  by  the  Federal  Mediation  and  Conciliation  Service,371 
and  the  Equal  Employment  Opportunity  Commission  seeks  to  reconcile  differences 
over  unlawful  employment  practices.372  The  Grant  Appeals  Board  of  the  Depart¬ 
ment  of  Health  and  Human  Services  provides  a  "two  track  approach,"  one  of 
which  is  mediation;  this  process  is  the  subject  of  a  separate,  comprehensive  study 
by  the  Administrative  Conference. 

The  criteria  for  determining  whether  an  issue  is  likely  to  be  resolved 
through  negotiation  were  developed  in  ACUS  Recommendation  82-4. 373  Whiie  the 
recommendation  itself  focused  3olely  on  the  prospects  for  negotiating  regulations, 
the  criteria  are  applicable  to  issues  of  public  policy  generally.  Briefly  stated,  the 
criteria  for  deciding  when  a  matter  would  lend  itself  to  a  negotiated  solution 


366.  Id. 

367.  ACUS  Rec.  84-4;  Anderson,  Negotiation  and  Informal  Agency  Action:  The 
Case  of  Superfund,  1985  Duke  L.  J.  261  (1985). 

368.  See,  e.g.,  50  Fed.  Reg.  5034  (1985). 

369.  Appendix  I. 

370.  Appendix  I. 

371.  For  a  discussion  of  FMCS's  non-labor  activities  generally,  see  Barrett,  The 
FMCS  Contribution  to  Non-labor  Dispute  Resolution,  Monthly  Labor  Review 
71  (August  1985). 

372.  29  CFR  §  1601.24. 

373.  Harter,  Negotiating  Regulations,  supra  note  1,  Perritt,  Negotiated  Rulemaking 
in  practice,  5  J.  Pol.  Ana.  A  Mgt.  482  (1986). 


443 


are;374 

•  The  number  of  interests  that  must  participate  in  the  discus¬ 
sions  at  any  one  time  is  limited  to  approximately  15-25; 
others  can  be  accommodated  by  means  of  "teams"  or  cau¬ 
cuses". 

•  Each  interest  is  sufficiently  organized  that  individuals  can  be 
selected  to  represent  it  during  negotiations,  or  several 
individuals  together  can  span  the  range  of  interests. 

•  The  Issues  are  mature  and  ripe  for  decision;  that  is,  they  are 
sufficiently  crystallized  that  the  parties  can  focus  on  them 
directly. 

•  There  is  a  realistic  deadline;  this  may  be  an  agency  commit¬ 
ment  to  move  forward  on  its  own  if  sufficient  progress  has 
not  been  made  in  the  negotiations. 

•  No  party  will  have  to  compromise  an  issue  fundamental  to  its 
very  existence. 

•  The  outcome  is  genuinely  in  doubt,  in  that  no  party  can 
achieve  its  will  without  incurring  an  unacceptable  sanction 
from  some  other  party;  thus,  the  parties  have  reached  a 
stalemate  or  an  Impasse. 

•  The  parties  will  commit  themselves  to  negotiating  in  good 
faith  (which  is  not  to  say  that  they  have  to  agree  to  yield 
whatever  other  tools  they  have  at  their  disposal  to  achieve 
their  ends). 

Many  of  these  provisions  have  direct  applicability  to  deciding  whether  it  would  be 
appropriate  to  settle  a  pending  matter. 


3?4’  ft-egulatory  Negotiation:  An  Overview,  Dispute  Resolution  Forum,  (Jan. 

1986)  at  4.  See  also,  Cormlck,  The  Theory"  and  Practice  of  Environmental 
-Mediation,  2  Envtl  Prof.  24  (1980);  Sussklnd  A  Weinstein,  Toward  a  Theory 
£f_  Environmental  Dispute  Resolution,  9  B.C.  Envtl  Aff.  L  Rev.  311  (1980); 
Raiffa,  The  Art  and  Science  of  Negotiation  (1982). 
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ESSAY 


FOR  AND  AGAINST  SETTLEMENT:  USES 
AND  ABUSES  OF  THE  MANDATORY 
SETTLEMENT  CONFERENCE 


Carrie  Menkel-Meadow* 


Introduction 

One  of  the  motivating  impulses  behind  the  alternative 
dispute  resolution  movement  is  the  notion  that  dispute  reso¬ 
lution  outside  of  full  adjudication  is  a  good  thing.* 1  Because 
dispute  resolution  is  considered  a  good  thing,  many  judicial 
administrators  and  rule  drafters  have  reasoned2  that  the  pro¬ 
cess  of  settlement,  compromise,3  and  alternative  dispute  res- 


*  Professor  of  Law,  University  of  California,  Los  Angeles.  A.B.,  Barnard 
College,  1971;  J.D.,  University  of  Pennsylvania,  1974.  An  earlier  version  of  this 
Essay  was  delivered  to  the  1985  Annual  Chiefjustice  Earl  Warren  Conference  on 
Advocacy-Dispute  Resolution  in  a  Democratic  Society  and  will  be  published  in  the 
conference  proceedings.  I  thank  the  Roscoe  Pound  Trial  Lawyers  Foundation  for 
permission  to  reprint  portions  of  my  earlier  paper.  I  also  thank  Carole  Goldberg- 
Ambrose,  Marie  Provine,  Judith  Resnik,  Murray  Schwartz,  and  Carroll  Seron  for 
their  comments  on  the  earlier  draft  and  Lois  Scali  for  her  excellent  editing. 

1.  See  Burger,  Isn't  There  a  Better  Way?,  68  A.B.A.J.  274  (1982);  Sander,  Vari¬ 
eties  of  Dispute  Processing,  70  F.R.D.  79,  111,  112-13  (1976).  Marc  Galanter  has 
noted  that  these  are  not  separate  processes  but  part  of  one  larger  process — "li- 
tigotiation” — in  which  the  boundaries  between  pure  adjudication  and  negotiation 
are  blurred.  Galanter,  “.  .  .  A  Settlement  Judge,  Not  a  Trial  Judge:  ”  Judicial  Mediation 
in  the  United  States,  12  J.L.  8c  Soc’y  1  (1985). 

2.  See  Fed.  R.  Civ.  P.  16;  Fisher,  Judicial  Mediation:  How  It  Works  Through  Pre- 
Trial  Conference,  10  U.  Chi.  L.  Rev.  453  (1943);  see  also  Title,  The  Lawyer's  Role  in 
Settlement  Conferences,  67  A.B.A.J.  592  (1981). 

3.  “Compromise”  is  the  key  word  in  both  bibliographic  sources  and  in  the 
descriptions  of  what  settlement  conferences  are  supposed  to  encourage.  Com¬ 
promise  is  a  problematic  term,  connoting  the  necessity  for  both  parties  to  give 
something  up  and  reach  an  agreement  “in  the  middle.”  Settlements  do  not  nec¬ 
essarily  result  in  compromise,  and  the  settlement  officer  who  begins  by  pushing 
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olution  should  be  made  mandatory.  At  the  same  time,  a 
dispute  about  the  value  of  dispute  resolution  is  taking  place 
in  the  law  reviews  and  judicial  administration  journals.  Sev¬ 
eral  articulate  and  sensible  critics  have  asked  us  to  consider 
what  we  gain  and  lose  when  we  divert  cases  away  from  the 
formal  adjudication  system.* * * 4  My  difficulty  with  this  debate  is 
that  both  sides  make  unspecified  assumptions  about  the  em¬ 
pirical  reality  of  both  the  formal  adjudicatory  system  and  the 
alternative  dispute  resolution  mechanisms.  In  addition,  they 
misinterpret  the  purposes  of  each  of  several  dispute  resolu¬ 
tion  devices  and  assume  that  they  are  applicable  to  all  cases. 
In  an  attempt  to  “mediate”  this  dispute,  this  Essay  explores 
the  theories  developed  by  those  for  and  against  settlement, 
particularly  in  the  mandatory  settlement  conference  con¬ 
text.5  It  is  here  that  commentators  make  their  most  vigorous 
arguments  about  the  advantages  of  settlement.  Whether 
and  when  settlement  is  a  good  thing  is  one  question; 
whether  settlement  conferences  should  be  mandatory  is  an¬ 
other.  On  the  assumption  that  many  courts  will  continue  to 
require  settlement  conferences,  I  will  take  up  yet  a  third 
question:  how  mandatory  settlement  conferences  can  be 
conducted  to  maximize  their  usefulness  without  seriously 
threatening  the  appropriate  role  of  judges  in  formal 
adjudication. 

I.  The  Issues:  Disputes  About  Dispute  Resolution 

One  of  the  most  fundamental  disputes  about  nonadjudi¬ 
catory  dispute  resolution  concerns  the  values  it  is  intended 
to  promote.  Some  commentators  contrast  the  quantitative, 
efficiency,  process  axis  to  the  qualitative,  justice,  substance 
axis.  Some  extol  mandatory  settlement  conferences,  arbitra¬ 


tor  compromise  has  already  severely  limited  what  may  be  achieved.  See  Menkel- 

Meadow,  Toward  Another  View  of  Legal  Negotiation:  The  Structure  of  Problem  Solving,  31 

UCLA  L.  Rev.  754  (1984);  NOMOS  XII,  Compromise  in  Ethics,  Law,  and  Poli¬ 
tics  (J.R.  Pennock  &J.  Chapman  eds.  1979). 

4  Among  these  critics  are  Owen  Fiss,  whose  article  Against  Settlement  sug¬ 
gested  the  title  of  this  paper,  and  Judith  Resnik.  See  Fiss,  Against  Settlement,  93 
Yale  L.J.  1073  (1984);  Fiss,  Out  of  Eden,  94  Yale  L.J.  1669  (1985);  Resnik,  Manage¬ 
rial  Judges,  96  Harv.  L.  Rev.  376  (1982). 

5  1  focus  here  on  the  mandatory  settlement  conference  because  it  raises  the 
full  eamut  of  issues  addressed  by  the  alternative  dispute  resolution  movement. 
The  conference  is  a  good  example  of  hybrid  settlement  processes,  exposing 
judges'  “formal”  roles  in  an  “informal”  context. 
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tion,  and  mediation  programs  because  they  decrease  delay6 
of  case  processing  time7  and  promote  judicial  efficiency. 
This  claim  is  not  supported  by  the  empirical  research  at  this 
stage.8  Others  assert9  (and  I  am  affiliated  with  this  school)10 
that  the  quality  of  dispute  resolution  is  improved  when  mod¬ 
els  other  than  the  formal  adjudication  model  are  used.  Solu¬ 
tions  to  disputes  can  be  tailored  to  the  parties’  polycentric 
needs* 11  and  can  achieve  greater  party  satisfaction  and  en¬ 
forcement  reliability12  because  they  are  not  binary,  win/lose 
results.  Still  others  assert  that  quality  solutions  are  more 
likely  to  emerge  when  the  dispute  resolution  process  is  not 
privatized  and  individualized.13  This  argument  is  charac¬ 
terized  alternatively  as  the  “cool  efficiency/warm  concil- 


6.  See,  e.g.,  T.  Church,  A.  Carlson,  J.  Lee  8c  T.  Tan,  Justice  Delayed:  The 
Pace  of  Litigation  in  Urban  Trial  Courts  (1978)  [hereinafter  cited  as  T. 
Church];  R.  Gillespie,  Judicial  Productivity  and  Court  Delay  (1977);  L. 
Sipes,  Managing  to  Reduce  Delay  (1980);  Church,  Civil  Case  Delay  in  State  Trial 
Courts,  4  Just.  Sys.  J.  166  (1978);  Flanders,  Case  Management  in  Federal  Courts:  Some 
Controversies  and  Some  Results,  4  Just.  Sys.  J.  147  (1978);  Grossman,  Kritzer,  Bumil- 
ler  8c  Me  Dougal,  Measuring  the  Pace  of  Litigation  in  Federal  and  State  Trial  Courts,  65 
Judicature  86  (1981);  Rubin,  The  Managed  Calendar:  Some  Pragmatic  Suggestions 
About  Achieving  the  Just,  Speedy,  and  Inexpensive  Determination  of  Civil  Cases  in  Federal 
Courts,  4  Just.  Sys.  J.  135  (1978);  Ryan,  Lipetz,  Lustien  8c  Neubauer,  Analyzing 
Court  Delay- Reduction  Programs:  Why  Do  Some  Succeed?,  65  Judicature  58  (1981). 

7.  J.  Adler,  W.  Felstiner,  D.  Hensler  8c  M.  Peterson,  The  Pace  of  Litiga¬ 
tion  (1982);  Church,  The  “ Old  and  the  New"  Conventional  Wisdom  of  Court  Delay,  7 
Just.  Sys.  J.  395  (1982);  Luskin,  Building  a  Theory  of  Case  Processing  Time,  62  Judica¬ 
ture  115,  116  (1978). 

8.  T.  Church,  supra  note  6;  S.  Flanders,  Case  Management  and  Court 
Management  in  the  United  States  District  Courts  (1977);  M.  Rosenberg, 
The  Pretrial  Conference  and  Effective  Justice  (1964);  see  infra  notes  44-59. 

9.  See  McThenia  8c  Shaffer,  For  Reconciliation,  94  Yale  L.J.  1660  (1985)  (a  re¬ 
sponse  to  Fiss,  which  he  attempts  to  rebut  in  Fiss,  Out  of  Eden,  94  Yale  L.J.  1669 
(1985)). 

10.  See  Menkel-Meadow,  supra  note  3;  Menkel-Meadow,  Legal  Negotiation:  A 
Study  of  Strategies  in  Search  of  a  Theory,  1983  Am.  B.  Found.  Research  J.  905; 
Menkel-Meadow,  The  Transformation  of  Disputes  By  Lawyers:  What  the  Dispute  Para¬ 
digm  Does  and  Doesn't  Tell  Us,  2  Mo.  J.  Dispute  Resolution  (forthcoming  1985). 

11.  A  polycentric  dispute  is  one  in  which  the  issues  are  many,  rather  than  one, 
and  the  disputants  see  their  differences  as  implicating  more  than  one  aspect  of 
their  relationship.  See  Eisenberg,  Private  Ordering  Through  Negotiation:  Dispute  Settle¬ 
ment  and  Rulemaking,  89  Harv.  L.  Rev.  637  (1976);  Fuller,  Mediation — Its  Forms  and 
Functions,  44  S.  Cal.  L.  Rev.  305,  315—18  (1971). 

12.  See  McEwen  8c  Maiman,  Mediation  in  Small  Claims  Court:  Achieving  Compliance 
Through  Consent,  18  Law  8c  Soc’y  Rev.  1 1  (1984);  McEwen  8c  Maiman,  Small  Claims 
Mediation  in  Maine:  An  Empirical  Assessment,  33  Me.  L.  Rev.  237  (1981). 

13.  See  Abel,  The  Contradictions  of  Informal  Justice,  in  The  Politics  of  Informal 
Justice  267  (R.  Abel  ed.  1982);  see  also  Fiss,  Against  Settlement,  supra  note  4;  Resnik, 
supra  note  4. 
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iation,”14  “quantitative/qualitative,”  or  “managerial/ 
substantive”  justifications  for  nonadjudicative  dispute 
resolution. 

A  second  dispute  concerns  the  appropriate  role  of 
judges  when  they  become  involved  in  alternative  dispute 
resolution  or  settlement  conferences.  The  judges  them¬ 
selves  characterize  this  issue  as  whether  they  should  be  “ac¬ 
tive”  or  “passive.”15  Academics  debate  whether  judges 
should  be  “managers”  or  “adjudicators.”16 

A  third  dispute  falls  on  the  micro-macro  axis  of  analysis. 
Is  the  appropriate  unit  of  analysis  the  particular  or  individ¬ 
ual  disputes  that  are  resolved  and  with  which  the  parties  and 
lawyers  are  satisfied  or  should  the  unit  of  analysis  be  the 
larger  system  as  measured  by  judicial  management  statistics 
or  by  the  quality  of  precedents  produced?17  Owen  Fiss  has 
recently  suggested  that  if  too  many  cases  are  diverted  from 
the  courtroom  into  settlement,  appellate  judges  will  have  an 
insufficient  number18  and  quality  of  cases  from  which  to 
make  the  law.19  Fiss’s  prediction,  if  true,  could  have  grave 
implications  for  the  legitimacy  of  the  entire  legal  system. 

The  three  disputes  outlined  above  raise  issues  that 


14.  See  M.  Galanter,  The  Emergence  of  the  Judge  As  a  Mediator  in  Civil 
Cases  (1984). 

15.  See  F.  Lacey,  The  Judge’s  Role  in  the  Settlement  of  Civil  Suits  (1977); 
H.  Will,  R.  Merhige  8c  A.  Rubin,  The  Role  of  the  Judge  in  the  Settlement 
Process  (1983);  Fox,  Settlement:  Helping  the  Lawyers  to  Fulfill  Their  Responsibility,  53 
F.R.D.  129  (1971);  Peckham,  The  Federal  Judge  As  Case  Manager:  The  Hew  Role  in 
Guiding  A  Case  From  Filing  to  Disposition,  69  Calif.  L.  Rev.  770  (1981). 

16.  See  Chayes,  The  Role  of  the  Judge  in  Public  Law  Litigation,  89  Harv.  L.  Rev. 
1281,  1296-98  (1976);  Eisenberg  &:  Yeazell,  The  Ordinary  and  the  Extraordinary  in 
Institutional  Litigation,  93  Harv.  L.  Rev.  465  (1980);  Galanter,  supra  note  1;  Resnik, 
supra  note  4,  at  380-82.  See  the  other  articles  in  this  issue  for  some  of  the  difficul¬ 
ties  judges  have  in  their  “simple”  role  of  adjudication.  Schlag,  Rules  and  Standards, 
33  UCLA  L.  Rev.  379  (1985);  Wilson,  The  Morality  of  Formalism,  33  UCLA  L.  Rev. 
431  (1985). 

17.  See  Newman,  Rethinking  Fairness:  Perspectives  on  the  Litigation  Process,  94  Yale 
L.J.  1643  (1985). 

18.  Concern  for  an  “insufficient  number  of  cases”  for  quality  rule  making 
runs  counter  to  the  more  common  argument  that  large  caseloads  make  it  difficult 
forjudges  to  devote  the  proper  time  and  care  to  those  cases  that  require  serious 
deliberation  and  opinion  writing. 

19.  Fiss,  supra  note  4,  at  1087-88.  However,  there  is  no  empirical  evidence 
that  settlement  rates  have  changed  in  response  to  increased  settlement  confer¬ 
ence  activity.  Settlement  rates  of  about  90%  are  remarkably  constant  in  civil  liti¬ 
gation,  criminal  cases,  and  family  cases.  See  Galanter,  Reading  the  Landscape  of 
Disputes:  What  We  Know  and  Don't  Know  (and  Think  We  Know)  About  Our  Allegedly 
Contentious  Society,  31  UCLA  L.  Rev.  4  (1984). 
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should  affect  significantly  our  assessment  of  the  strengths 
and  weaknesses  of  any  dispute  resolution  device.  In  order  to 
evaluate  the  arguments  advanced  in  these  disputes,  we  must 
explore  the  underlying  values  and  the  empirical  claims  made 
in  support  of  these  arguments. 

There  are,  as  I  see  it,  three  value  claims.  First,  there  is 
the  efficient-justice  claim:  Full  adjudicatory  trials  are  too 
long,  and  there  could  be  too  many  of  them  to  permit  expedi¬ 
tious  justice.  Ultimately,  failure  to  provide  “speedy  and  in¬ 
expensive  justice”20  can  become  a  substantive  justice 
problem.  Thus,  proponents  of  mandatory  settlement  con¬ 
ferences,  court-annexed  arbitration,  and  mediation21  argue 
that  more  efficient  justice  is  better  justice. 

Second,  there  is  the  substantive  justice  claim:  The  prin¬ 
cipal  function  of  our  legal  system  is  to  provide  fair  and  just 
results  to  the  individual  disputants  and  to  society.  These  re¬ 
sults  are  dependent  on  rules,  generated  from  other  people’s 
disputes,  that  help  define  appropriate  behavior.  Thus,  in 
considering  any  dispute  resolution  device  we  should  ask  if 
this  process  is  the  most  likely  to  produce  a  just  result  for  the 
parties  and/or  the  best  result  for  the  future  guidance  of  soci¬ 
ety.  (The  answer  to  this  compound  question  is  sometimes 
different  for  each  of  its  parts.  This  contributes  to  the  diffi¬ 
culty  of  assessing  whether  settlement  is  appropriate.)22 

Third,  there  is  a  claim  I  will  call  a  substantive  process 
claim,  made  most  recently  by  Judith  Resnik.23  Proponents 
of  substantive  process  argue  that  whether  a  process  is  public 
or  private  (subject  to  accountability),  coercive  or  voluntary, 
reasoned  or  rationalized,  matters  a  great  deal,  both  for  the 
substantive  justice  achieved  and  for  the  legitimacy  of  the  en¬ 
tire  process  as  viewed  by  those  inside  of  the  dispute  and  by 
those  outside.  A  corollary  substantive  process  claim,  with  a 


20.  See  Fed.  R.  Civ.  P.  1;  see  also  Fox,  supra  note  15,  at  131. 

21.  See  D.  Hensler,  A.  Lipson  Sc  E.  Rolph,  Judicial  Arbitration  in  Califor¬ 
nia:  The  First  Year  (1981);  K.  Shuart,  The  Wayne  County  Mediation  Pro¬ 
gram  in  the  Eastern  District  of  Michigan  (1984);  K.  Tegland,  Mediation  in 
the  Western  District  of  Washington  (1984);  see  also  Levin,  Court-Annexed  Arbi¬ 
tration,  16  U.  Mich.  J.L.  Ref.  537  (1983). 

22.  I  associate  much,  though  not  all,  of  Owen  Fiss’  argument  with  the  second 
part  of  this  claim;  in  other  words,  Fiss  seems  more  concerned  with  “societal”  jus¬ 
tice  and  precedential  authority  than  with  the  justice  offered  the  individual 
disputants. 

23.  See  Resnik,  supra  note  4. 
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focus  different  from  the  focus  of  the  claim  asserted  by  Pro¬ 
fessor  Resnik,  is  that  the  quality  of  the  process  (for  example, 
the  “warmer”  modes  of  dispute  processing24  such  as  concili¬ 
ation  and  mediation  which  give  greater  involvement  to  the 
parties  and  permit  greater  flexibility  in  solution)  serves  im¬ 
portant  human  values  different  from  the  value  of  a  quality 
substantive  outcome. 

These  three  value  claims  are  not  as  distinct  as  they  may 
appear:  All  assume  that  the  process  chosen  affects  the  out¬ 
come  and  the  outcome  desired  affects  the  choice  of  process. 
To  complicate  matters  further,  as  reviewed  below,  there  are 
differences  of  opinion  as  to  how  effective  particular  dispute 
resolution  forms  are  in  advancing  these  values. 

II.  The  Settlement  Conference: 

A  Very  Brief  History 

The  origins  of  the  modem  court-initiated  settlement 
conference  can  probably  be  traced  to  local  courts’  efforts  to 
apply  Scandinavian  conciliation  techniques  to  local  cases  in 
the  hope  that  community  norms  could  be  brought  to  bear  to 
help  resolve  disputes.  Several  municipal  courts  in  the 
United  States  began  utilizing  both  voluntary  and  court- 
structured  conciliation  in  the  early  twentieth  century.25 
From  what  we  know  of  this  early  history,  the  primary  im¬ 
pulse  behind  these  efforts  seems  to  have  been  related  to  sub¬ 
stantive  process — producing  harmony  among  the  parties 
and  resolving  disputes  with  communitarian  values  that  the 
court  assumed  were  shared  by  the  disputants.  At  some  point 
in  the  1920’s  efficiency  concerns  became  a  part  of  the  rheto¬ 
ric  surrounding  settlement.  Judicial  reformers  spoke  of  con¬ 
ciliation  as  a  method  of  curing  court  delay.26  In  the  late 
1920’s  the  judges  of  Wayne  County  Circuit  Court  organized 
a  “conciliation”  docket  to  help  manage  what  was  perceived 
as  a  highly  congested  court  docket.  The  conciliation  process 


24.  See  Smith,  A  Warmer  Way  of  Disputing:  Mediation  and  Conciliation,  26  Am.  J. 
Comp.  L.  205  (1978).  In  the  context  of  this  Essay,  wanner  means  more  direct,  and 
more  “caring”  forms  of  dispute  resolution  than  adjudication — i.e.,  more  direct 
party  involvement. 

25.  P.  Ebener,  Court  Efforts  to  Reduce  Pretrial  Delay  68-70  (1981);  M. 
Galanter,  supra  note  14. 

26.  M.  Galanter,  supra  note  14,  at  3-4  (quoting  Judge  Lauer  of  the  Municipal 
Court  of  New  York,  who  discussed  both  conciliation  and  delay  reduction 
motivations). 
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was  originally  voluntary  gnd  informal,  but  was  eventually 
made  mandatory.27  Similar  conciliation  dockets  were  estab¬ 
lished  in  city  courts  in  Cleveland,  Milwaukee,  Boston,  and 
New  Jersey.28  Conciliation  or  settlement  methods  were 
largely  dependent  on  the  practices  and  personalities  of  par¬ 
ticular  judges  and  on  an  informal  transmission  and  socializa¬ 
tion  process.29  As  is  so  often  the  case  in  legal  reform,  the 
debates  of  today  reflect  the  two  different  past  justifications 
of  conciliation:  Substantive  process  values  and  efficient  de¬ 
lay  reduction. 

A  parallel,  but  largely  separate,  move  to  facilitate  judi¬ 
cial  administration  was  the  development  of  the  pretrial  con¬ 
ference  to  streamline  trials.  Pretrial  conferences  facilitated 
the  specification  of  issues,  evidence,  and  rulings  on  prelimi¬ 
nary  motions.  This  procedure,  largely  derived  from  English 
and  Scottish  practices  of  the  early  nineteenth  century  that 
provided  for  oral  presentation  of  preliminary  matters  in 
open  court,30  became  part  of  federal  practice  in  1938  with 
the  promulgation  of  Rule  16  of  the  Federal  Rules  of  Civil 
Procedure.  During  the  drafting  of  the  rule  and  its  first  appli¬ 
cations,  disputes  developed  about  the  relationship  of  the 
pretrial  procedures  to  settlement,  raising  the  question  of  ap¬ 
propriate  judicial  role.31  Although  the  rule,  as  originally 
drafted,  explicitly  excluded  the  use  of  the  pretrial  confer¬ 
ence  for  settlement  purposes,  some  local  rules  and  individ¬ 
ual  judges  encouraged  settlement  discussions  with  some 
form  of  judicial  intervention.32  As  judges  and  academics  ar¬ 
gued  about  the  appropriateness  of  judicial  involvement  in 
settlement  discussions,  distinguishing  between  jury  and 
nonjury  cases,  or  magistrate  and  judge-managed  settlement 
conferences,33  pressures  from  the  absolutely  increasing 


27.  Fo x,  supra  note  15,  at  133. 

28.  See  P.  Ebener,  supra  note  25;  M.  Galanter,  supra  note  14;  Fox,  supra  note 
15. 

29.  Fox,  supra  note  15,  at  133. 

30.  Id.  n.5. 

31.  M.  Galanter,  supra  note  14;  Pollack,  Pre-Tnal  Conferences — Eighth  Circuit 
Judicial  Conference ,  50  F.R.D.  427,  451-67  (1970);  Tober,  The  Settlement  Conference, 

15  Trial  L.Q.  42  (1980). 

32.  M.  Galanter,  supra  note  14,  at  5. 

33.  See  Annual  Judicial  Conference,  Second  Judicial  Circuit  of  the  United  States,  101 
F.R.D.  161,  221  (1983)  [hereinafter  cited  as  Second  Circuit  Judicial  Conference}',  Pol¬ 
lack,  supra  note  31;  Sunderland,  Theory  and  Practice  of  Pre-Trial  Procedure.  21  J.  Am. 
Judicature  Soc’y  125  (1937). 
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numbers  of  cases34  gave  rise  to  proposals  for  rule  reform. 
As  Arthur  Miller,  one  of  the  drafters  of  new  Rule  16,  has 
indicated,  the  rule  is  intended  to  encourage  judges  to  put 
more  time  into  the  management  of  the  “front-end”  of  cases 
and  explicitly  to  encourage,  if  not  require,  judicial  involve¬ 
ment  in  settlement  discussions  at  the  two  pretrial  stages 
(preliminary,  following  filing  of  the  complaint,  and  final,  im¬ 
mediately  preceding  trial).35  The  question  at  the  heart  of 
the  debate  about  the  role  of  settlement  in  pretrial  confer¬ 
ences  under  Rule  16  is  whether  cases  and  settlement  should 
be  initiated  and  controlled  by  attorneys  (or  parties)  or  by 
judges.36  This  issue  involves  fundamental  conceptions  of 
our  adversary  system  as  distinguished  from  more  judicially 
activated  inquisitorial  systems.37 

As  the  Rule  16  controversy38  continues,  another  recent 
development  promises  to  influence  greatly  the  debate  about 
settlement  conferences.  Federal  Rule  6839  and  state 
equivalents  that  tax  the  failure  to  reach  settlement  by  impos¬ 
ing  penalties  for  failure  to  accept  “reasonable  settlements” 
increase  the  burden  of  “doing  justice”  by  presupposing  suf¬ 
ficient  opportunities  for  settlement  offers  to  be  made  and 
discussed. 

Finally,  the  magistrates  in  the  federal  system40  provide 
another  class  of  judicial  personnel  to  conduct  settlement 
conferences.  In  some  cases,  their  presence  moots  the  de¬ 
bate  about  judicial  role  by  creating  a  set  of  “settlers  or  man¬ 
agers”  distinct  from  the  set  of  “adjudicators  and  decision¬ 
makers.”41 


34.  See  generally  1980  Director  Ad.  Off.  U.S.  Cts.  Ann.  Rep.  I  use  the  term 
“absolutely  increasing”  to  differentiate  the  question  of  numbers  of  lawsuits  from 
whether  we  are  in  fact  more  litigious.  See  Galanter,  supra  note  19,  at  3. 

35.  Second  Circuit  Judicial  Conference ,  supra  note  33,  at  199. 

36.  Connolly,  Why  We  Do  Need  Managerial  Judges ,  Judges’ J.,  Fall  1984,  at  34. 

37.  See  M.  Schwartz,  Lawyers  and  the  Legal  Profession  ch.  1  (2d  ed. 
1985). 

38.  The  local  rules  are  frequently  even  more  coercive.  See  Resnik,  Failing 
Faith •  Adjudicatory  Procedure  in  Decline,  53  U.  Chi.  L.  Rev.  (forthcoming  1986). 

39  Proposed  Fed.  R.  Civ.  P.  68.  98  F.R.D.  337,  361-63  (1983).  v 

40.  See  Federal  Magistrates  Act.  28  U.S.C.  §§  631-639  (1982);  see  also  C. 
Seron,  The  Roles  of  Magistrates:  Nine  Case  Studies  (1985);  Seron,  The  Profes¬ 
sionalization  of  Parajudges:  Findings  from  a  Study  of  I'.S.  Magistrates.  70  Judicature 
(forthcoming  1986);  Note,  Article  III  Constraints  and  the  Expanding  Civil  Jurisdiction  of 
Federal  Magistrates:  A  Dissenting  I'ieiv,  88  Yale  L.J.  1023  (1979). 

41  This  is  not  as  neat  as  it  appears.  In  some  courts  magistrates  are  used  as 
judges  to  hear  trials,  if  the  parties  agree,  in  order  to  reduce  dockets.  In  other 
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As  the  debate  about  federal  practice  continues,  many 
state  courts  have  already  made  settlement  conferences 
mandatory.  Evaluation  studies  have  attempted  to  assess 
their  impact.42  Federal  courts,  state  courts,  and  smaller  local 
dispute  resolution  units  have  provided  a  variety  of  other 
forms  for  more  rapid  processing  and  better  dispute  process¬ 
ing.  Among  these  are  arbitration,  mediation  (both 
mandatory  and  voluntary),  and  such  innovations  as  the  mini¬ 
trial  and  the  summary  jury  trial.43 

III.  The  Evidence  on  Settlement  Conferences:  What 
Do  the  Data  Demonstrate? 

Proponents  of  the  settlement  conference  point  to  its 
ability  to  dispose  of  cases  efficiently,  decreasing  the  delay  of 
case  resolution  and  increasing  the  likelihood  of  achieving 
settlements. 

The  first  systematic  study  of  the  pretrial  conference  was 
undertaken  by  Maurice  Rosenberg  on  mandatory  confer¬ 
ence,  voluntary  conference,  and  nonconference  cases  in  New 
Jersey.44  That  study  reported  findings,  as  yet  uncontra¬ 
dicted,  that  mandatory  pretrial  conferences  improved  the 
quality  of  trial  proceedings,  but  actually  reduced  the  effi¬ 
ciency  of  the  court  by  consuming  judges’  time  in  handling 
conferences,  rather  than  in  trying  cases.  Plaintiff  “victories” 
were  as  frequent  (all  cases  were  personal  injury  cases)  in 
mandatory  conference  cases  as  in  other  cases,  though  pre¬ 
tried  cases  were  likely  to  result  in  higher  recoveries.  Most 


courts  magistrates  perform  other  functions  including  acting  as  settlement  officers. 
Roger  Fisher  has  suggested  that  some  lawyers  should  specialize  in  negotiation, 
separate  from  litigation.  Fisher,  What  About  Negotiation  as  a  Specialty?,  69  A.B.A.J. 
1221  (1983).  The  same  suggestion  could  be  made  with  respect  to  judges  and 
magistrates. 

42.  See,  e.g.,  P.  Ebener,  supra  note  25;  Aldisert,  A  Metropolitan  Court  Conquers  Its 
Backlog,  51  Judicature  247  (1968);  Title,  supra  note  2. 

43.  See  E.  Green,  The  Mini-Trial  Handbook  (1982);  Green,  Marks  8c  Olson, 
Settling  Large  Case  Litigation:  An  Alternate  Approach,  1 1  Loy.  L.A.L.  Rev.  493  (1978); 
Green,  "Getting  Out  of  Court ”■ — Private  Resolution  of  Civil  Disputes,  28  B.B.J.  11 
(1984);  see  also  S.  Goldberg.  E.  Green  8c  F.  Sander,  Dispute  Resolution  (1985). 

44.  M.  Rosenberg,  supra  note  8.  Rosenberg’s  study  involves  three  classifica¬ 
tions  of  personal  injury  cases  in  New  Jersey  in  1959-60.  Originally  designed  as  a 
“pure”  experiment  between  mandatorily  pretried  and  nonpretried  cases,  a  third 
sample  was  created  when  the  Supreme  Court  of  New  Jersey  relaxed  the  experi¬ 
ment  bv  instituting  a  category  of  permissive  pretrials  available  to  lawyers  on  re¬ 
quest.  Thus,  there  were  cases  in  mandatory  pretrial,  voluntary  pretrial,  and  non¬ 
pretrial  in  the  completed  study.  Id.  at  19. 
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significantly,  cases  submitted  to  mandatory  pretrial  confer¬ 
ences  were  no  more  likely  to  result  in  settlements  than  those 
that  were  not.  Settlement  rates  were  fairly  uniform  across  all 
three  types  of  cases  studied.45  In  addition  to  quantitative 
analysis  of  the  data  collected,  the  Rosenberg  studv  also  con¬ 
sisted  of  interviews  with  and  observations  of  judges  with  a 
variety  of  views  on  the  judicial  role  in  settlement  confer¬ 
ences.  Some  judges  participated  as  passive,  neutral  referees 
of  the  dispute;  others  were  actively  engaged  in  case  manage¬ 
ment  (i.e.,  issue  clarification);  still  others  saw  settlement  as 
one  of  their  most  useful  functions.  One  of  the  most  interest¬ 
ing  and  seldom  noted  implications  of  the  Rosenberg  study  is 
that  if  parties  achieve  settlement  with  equal  frequency  in 
mandatory,  voluntary,  and  nonconference  cases,  judicial  set¬ 
tlement  management  may  indeed  be  an  inefficient  use  of  ju¬ 
dicial  time.  More  sophisticated  study  is  necessary  for  us  to 
determine  whether  cases  in  particular  substantive  areas  are 
more  likely  to  settle  with  judicial  intervention  than  without, 
or  whether  settlements  “improve”  case  resolution  from  a 
substantive  justice  perspective,  before  we  can  conclude  that 
the  mandatory  judicial  settlement  conference  is  inefficient. 

Slightly  more  recent  data  do  not  support  convincingly 
the  efficiency  argument.  The  Federal  Judicial  Center’s  study 
of  six  district  courts  revealed  that  courts  with  the  greatest 
settlement  activity  had  the  slowest  rate  of  case  terminations, 
or  conversely,  the  “faster”  courts  in  terms  of  dispositional 
speed  were  those  that  minimized  judicial  involvement  in  set¬ 
tlement.46  There  are  some  data  to  support  the  proposition 
that  case  management  may  reduce  the  time  required  for  dis¬ 
position,  but  these  findings  concern  nonsettlement  interven¬ 
tion  devices,  such  as  scheduling,  discovery'  management, 
and  motion  disposition.47  Studies  of  state  court  pretrial 
management  programs  have  uncovered  similar  findings.48 

Part  of  the  difficulty  in  assessing  the  effectiveness  of  set¬ 
tlement  conference  activity  stems  from  serious  methodologi- 


45.  Id.  at  45-50. 

46.  See  S.  Flanders,  supra  note  8;  see  also  S.  Flanders.  District  Court  Stud¬ 
ies  Project  Interim  Report  (1976). 

47.  Brazil.  Improving  Judicial  Controls  over  the  Pretnal  Development  of  Civil  Actions: 
Model  Rules  for  Case  Management  and  Sanctions.  1981  Am.  B.  Found.  Research  J. 
873;  L.  Sipes,  Managing  to  Reduce  Delay  (1980). 

48.  See  Church,  supra  note  6. 
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cal  and  definitional  problems.  As  Mary  Lee  Luskin  has 
argued,  we  cannot  assess  what  is  a  delayed  process  until  we 
have  a  better  theoretical  and  empirical  sense  of  what  consti¬ 
tutes  “normal”  or  “optimal”  case  processing.49  More  puz¬ 
zling  for  the  evaluation  scientist  are  questions  of  variation  in 
the  time  required  for  the  disposition  of  cases  of  different 
types,  (should  antitrust  cases  take  more  or  less  time  than 
constitutional  cases?),  in  jurisdiction  (what  should  be  mea¬ 
sured — case  processing  by  court  unit  or  by  individual  case?), 
and  in  cause  (showing  direct  linkages  between  particular 
court  innovations  and  processing  time  reductions  is  difficult 
in  nonexperimental  conditions  in  which  frequently  more 
than  one  delay  reduction  device  may  be  in  place  simultane¬ 
ously).  As  any  student  of  elementary  statistics  knows,  corre¬ 
lation  is  not  causation.  Association  of  various  factors  with 
reduced  delay  may  demonstrate  simply  that  some  unmea¬ 
sured  condition  encourages  the  existence  or  interaction  of 
other  factors.  In  the  language  of  many  scholars  of  judicial 
administration  the  “local  legal  culture”50  (vague  as  that  term 
may  be)  may  make  it  easier  forjudges  to  confer  with  lawyers 
to  attempt  to  settle  a  case,  while  simultaneously  producing  a 
climate  conducive  to  relatively  contest-free  discovery.  In  a 
recent  study  of  attorney  attitudes  toward  judicial  settlement 
Wayne  Brazil  found  that  lawyers  in  the  Northern  District  of 
California  were  more  enthusiastic  about  judicial  intervention 
in  settlement  than  lawyers  in  Florida  or  the  Midwest.51  The 
likely  reason,  Brazil  posits,  is  that  litigators  in  the  federal 
courts  of  northern  California  are  acculturated  to  judicial  in¬ 
tervention  in  settlement  because  of  the  active  involvement  of 
judges  in  mandatory  settlement  procedures  in  the  state 
courts  of  California.52 

A  greater  methodological  or  metamethodological  prob- 


49.  Luskin,  supra  note  7. 

50.  See  Church,  supra  note  7. 

51.  Brazil,  Settling  Civil  Cases :  What  Lawyers  Want  From  Judges ,  Judges'  J.,  Sum¬ 
mer  1984,  at  15  [hereinafter  cited  as  Brazil,  What  Lawyers  Want]’,  Brazil,  Settling 
Civil  Cases:  Where  Attorneys  Disagree  About  Judicial  Roles,  Judges’ J.,  Summer  1984,  at 
21;  Brazil,  Settling  Civil  Cases:  The  Quest  For  Fairness,  Judges’ J.,  Summer  1984,  at 
33.  For  a  more  detailed  discussion  of  Brazil’s  study,  see  infra  notes  109-11  and 
accompanying  text. 

52.  This  is  a  chicken  and  egg  problem.  Are  attitudes  different  in  Northern 
California  because  of  the  state  rules  or  were  the  state  rules  possible  because 
Northern  California  lawyers  were  amenable  to  a  mandatory  settlement  culture? 
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lem  arises  from  the  relationship  of  method  to  findings.  The 
studies  that  report  legal  cultural  factors  (Church’s  local  dis¬ 
cretionary  system03)  rely  on  anthropological  measurement 
techniques — interviews  and  informal  observations  in  which 
rich  detail  and  variation  may  be  observed.  More  quantitative 
studies,  not  surprisingly,  report  on  the  achievements  of 
structural  factors  that  lend  themselves  to  easy  categorization 
and  bimodal  analyses.  Indeed,  one  might  argue  that  the 
very  concern  with  delay,  efficiency,  and  the  pace  of  litigation 
is,  in  part,  a  product  of  the  assumed  ease  of  measuring  such 
phenomena  through  the  increasingly  comprehensive  quanti¬ 
tative  data  collected  by  the  Administrative  Office  of  United 
States  Courts,  the  Federal  Judicial  Center,  and  other  court 
administrators  and  managers.54  How  much  harder  it  is  to 
debate  and  measure  the  quality  of  justice.  Even  when  at¬ 
tempting  to  measure  quality,  we  tend  to  use  operationalized 
measures  of  justice  like  “party  satisfaction”  that  are  easier  to 
categorize  and  measure  (very  pleased,  somewhat  pleased, 
no.t  very  pleased)  than  other  possible  measures  (most  legiti¬ 
mate,  took  account  of  both  parties’  valued  interests).55 

It  is  no  accident  that  the  protagonists  of  the  recent  de¬ 
bates  about  whether  settlement  conferences  and  other  judi¬ 
cial  management  devices  are  reducing  delay  are  professional 
court  administrators56  and  critical  academics.57  On  the  one 
hand,  Steven  Flanders  and  Paul  Connelly  argue  that  mana¬ 
gerial  control  of  the  case  (including  nonsettlement  func¬ 
tions)  shortens  case  processing  time  by  bringing  the  parties 
together  and  reducing  lawyer  control  of  the  case.58  On  the 
other  hand,  Judith  Resnik  argues  that  such  devices  as  the 
mandatory  settlement  conference  may  create  greater  delays 
because  they  force  all  cases  through  a  settlement  process, 
whether  it  is  appropriate  for  a  particular  case  or  not.  This, 
Resnik  argues,  takes  a  great  deal  of  judicial  time  without 
necessarily  producing  a  more  efficient  result  or  any  final  re- 


53.  Church,  supra  note  7,  at  401-04. 

54.  See  Resnik,  supra  note  4,  at  395-99. 

55  See  Fiss.  Against  Settlement,  supra  note  4;  see  also  Fiss,  Forward:  The  Forms  of 
Justice,  93  Harv.  L.  Rev.  1  (1979)  (providing  criteria  for  the  evaluation  of  “quality 

of  justice”). 

56.  Connelly,  supra  note  36;  Flanders,  Commentary :  Blind  Umpires— A  Response  to 
Professor  Resnik,  35  Hastings  L.J.  505  (1984). 

57.  See  supra  note  4. 

58.  Connelly,  supra  note  36;  Flanders,  supra  note  56. 
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suit  at  all.59  Professional  court  administrators  argue  that 
rule  changes  can  change  behavior  which  in  turn  will  affect 
rates  of  settlement  and  dispositions.  Academics  and  evalu¬ 
ators60  argue  that  more  complex  relationships  govern 
(1)  whether  rules  can  or  should  affect  behavior,  and  (2)  the 
costs  of  the  rules  themselves  in  routinizing  increased  man¬ 
agement  (judicial  time  and  paperwork). 

What  do  we  learn  from  all  this?  Efficiency  and  reduc¬ 
tion  of  delay  do  not  necessarily  increase  with  judicial  settle¬ 
ment  management.  Indeed,  the  available  data  seem  to 
suggest  the  opposite.  Yet  many  commentators  still  perceive 
mandatory  settlement  conferences  and  other  judicial  and 
court  management  devices  as  good  ideas.  Why?  At  least 
some  of  the  reasons  are  grounded  in  the  substantive  justice 
and  substantive  process  values  associated  with  dispute 
resolution. 

One  study  of  the  role  of  courts  found  that  75%  of  fed¬ 
eral  judges  and  56%  of  state  judges,  initiate  settlement  dis¬ 
cussions  injury  trials.61  I  will  explore  what  judges  actually 
do  in  settlement  conferences  below,  but  it  is  instructive  to 
note  that  despite  all  the  academic  criticism  of  the  judicial 
settlement  role,  lawyers  overwhelmingly  seem  to  favor  judi¬ 
cial  intervention.  In  a  recent  study  of  lawyers  from  four  fed¬ 
eral  district  courts,  Wayne  Brazil  (then  law  professor,  now 
United  States  magistrate)  found  that  a  “staggering  85  per¬ 
cent  of  our  respondents  agree  that  ‘involvement  by  federal 
judges  in  settlement  discussion  [is]  likely  to  improve  signifi¬ 
cantly  the  prospects  for  achieving  settlement.’  ”62  A  major¬ 
ity  of  these  lawyers  felt  that  settlement  conferences  should 
be  mandatory.  A  more  detailed  analysis  of  the  data63  reveals 
that  most  of  the  respondent  lawyers  in  this  study  do  not  see 
the  principal  advantage  of  judicial  involvement  as  efficiency, 
but  as  a  complex  web  of  qualities  that  are  thought  to  pro¬ 
duce  better,  and  perhaps  earlier,  settlements.  The  lawyers 
valued  judicial  intervention  in  settlement  proceedings  most 


59.  Resnik,  supra  note  4,  at  423  n.184;  Resnik,  Managerial  Judges  and  Court  De¬ 
lay:  The  Unproven  Assumptions,  Judges’ J.,  Winter  1984,  at  8. 

60.  See  generally  Church,  supra  note  7. 

61.  Yankelovich,  Shelly  8c  White,  Inc.,  Study  of  the  Role  of  Courts  83 
(1980). 

62.  Brazil,  What  Lawyers  Want,  supra  note  51,  at  16. 

63.  See  infra  notes  97-1 17  and  accompanying  text  for  a  discussion  of  particu¬ 
lar  judicial  roles  and  techniques  used  in  settlement  conferences. 
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when  it  was  analytic,  active,  based  on  the  knowledge  of  spe¬ 
cific  facts  of  the  case,  rather  than  superficial  formulas  or  sim¬ 
plistic  compromises,  and  there  are  explicit  suggestions  or 
assessments  of  particular  solutions.64  Thus,  these  lawyers 
believe  that  there  is  a  role  for  mandatory  settlement  confer¬ 
ences  in  producing  particular  kinds  of  settlements.  Whether 
or  not  it  is  true  that  judicial  intervention  in  settlement  con¬ 
ferences  actually  produces  a  better  result  is  not  yet  estab¬ 
lished  on  an  empirical  basis.  But  that  lack  of  knowledge  has 
not  inhibited  the  debate  about  whether  judges65  should  be 
involved  in  the  settlement  process. 

IV.  The  Role  for  Settlement  Conferences  in 
Providing  Substantive  Justice:  When 
Settlement? 

Those  who  criticize  the  role  of  the  judge  in  settlement 
functions  assume  the  judge’s  proper  role  is  purely  adjudica¬ 
tive.  Owen  Fiss  has  stated  starkly:  “Courts  exist  to  give 
meaning  to  public  values,  not  to  resolve  disputes.”66  Judith 
Resnik  has  argued  that  judges  are  required  to  provide  rea¬ 
soned  explanations  for  their  decisions,  are  supposed  to  rule 
without  concern  for  the  interests  of  particular  constituen¬ 
cies,  are  required  to  act  with  deliberation,  and  are  to  be  dis¬ 
interested  and  disengaged  from  the  dispute  and 
disputants.67  Those  who  criticize  the  settlement  function,  I 
fear,  have  enshrined  the  adjudicative  function  based  on  an 
unproven,  undemonstrated  record  of  successful  perform¬ 
ance,  just  as  the  efficiency  experts  have  exalted  settlement 
conferences  relying  on  unconvincing  statistics.  For  me,  the 
more  fruitful  inquiry  is  to  ask  under  what  circumstances  ad¬ 
judication  is  more  appropriate  than  settlement,  or  vice- 
versa.68  In  short,  when  settlement?  To  answer  this  question 


64.  See  Brazil.  What  Lawyers  Want,  supra  note  51,  at  16. 

65.  I  have  been  focusing  thus  far  on  judge-managed  settlement  conferences. 
See  supra  notes  25-43  and  accompanying  text  for  a  discussion  of  the  role  of  magis¬ 
trates  in  settlement  conferences. 

66.  Fiss,  supra  note  55,  at  30. 

67.  Resnik,  supra  note  4,  at  445. 

68.  Scholars  are  now  beginning  to  address  themselves  to  the  question  of 
whether  it  is  possible  to  develop  a  typology  of  cases  or  a  framework  of  variables  to 
specify  in  advance  which  cases  are  appropriate  for  which  dispute  resolution  de¬ 
vices.  See  Bush,  Dispute  Resolution  Alternatives  and  Achieving  the  Goals  of  Civil  Justice: 
Jurisdictional  Principles  for  Process  Choice,  1984  Wis.  L.  Rev.  893. 
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we  must  separately  examine  the  alleged  functions  and  pur¬ 
poses  of  adjudication  and  settlement. 

A.  The  Functions  of  Adjudication 

In  criticizing  the  alternative  dispute  resolution  move¬ 
ment,  Owen  Fiss  has  eloquently,  but  incorrectly,  I  think,  ar¬ 
gued  that  settlement  is  dangerous  because  it  robs  us  of  the 
essential  functions  of  our  legal  system  that  can  be  provided 
only  by  adjudication.  Settlement,  which  Fiss  sees  as  “the 
civil  analogue  of  plea  bargaining”  is  “a  capitulation  to  the 
conditions  of  mass  society”  in  which  “justice  may  not  be 
done.”69  Fiss  argues  that  settlement  fails  to  deal  with  ine¬ 
qualities  of  power.  The  terms  of  settlement  reflect  the  raw 
power  of  the  parties  in  a  bilateral  exchange  that  permits  no 
intermediation  by  a  superauthoritative  judge,  as  in  adjudica¬ 
tion.  Fiss  suggests  that  “the  guiding  presence  of  the  judge 
.  .  .  can  employ  a  number  of  measures  to  lessen  the  impact 
of  distributional  inequalities”  such  as  asking  questions,  call¬ 
ing  his  own  witnesses,  inviting  other  persons  to  participate 
as  amici  and  employing  “judgment  which  aspires  to  an  au¬ 
tonomy  from  distributional  inequalities.”70 

These  arguments  are  problematic,  though  instructive. 
First,  two  unsubstantiated  empirical  claims  are  asserted: 
(1)  judges  use  techniques  to  balance  the  equities  between 
parties,  and  (2)  these  techniques  have  the  desired  effect. 
Second,  assuming  arguendo  that  these  assertions  are  true, 
the  ameliorating  techniques  could  be  used  in  settlements 
managed  by  judges  through  court-sponsored  settlement 
conferences. 

In  complaining  about  the  ill  effects  of  settlement,  Fiss 
collapses  a  wide  variety  of  settlement  processes  (bilateral  ne¬ 
gotiation,  mediation,  arbitration,  court-sponsored  settle¬ 
ment  conferences,  rent-a-judge71)  into  one  general  category. 
He  fails  to  take  account  of  the  diversity  of  settlement  struc¬ 
tures,  each  of  which  may  utilize  some  aspect  of  adjudication 
processes.  Thus,  Fiss  is  correct  to  point  out  the  dangers  of 


69.  Fiss,  Against  Settlement ,  supra  note  4,  at  1075. 

70.  Id.  at  1077-78. 

71.  See  generally  Coulson,  Private  Settlement  For  the  Public  Good.  66  Judicature  7 
(1982);  Gnaizda,  Secret  Justice  for  the  Pnveleged  Few,  66  Judicature  6  (1982);  Note, 
The  California  Rent-A-Judge  Experiment:  Constitutional  and  Policy  Considerations  of  Pay- 
As-You-Go  Courts,  94  Harv.  L.  Rev.  1592  (1981). 
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unequal  power,  but  fails  to  consider  the  potential  of  judges 
in  settlement  conferences  to  serve  the  express  purpose  of 
reducing  unfairness  when  parties  have  unequal  resources. 

Striking  closer  to  the  core  of  adjudication,  Fiss  argues 
that  courts  are  not  designed  to  be  simple  dispute  resolvers. 
Their  function  is  to  “explicate  and  give  force  to  the  values 
embodied  in  authoritative  texts”72  and  to  provide  public 
guidance  about  the  normative  order:  “a  settlement  will 
thereby  deprive  a  court  of  the  occasion  and  perhaps  even 
the  ability  to  render  an  interpretation.”73  According  to  Fiss 
this  is  particularly  true  in  cases  in  which  the  issue  is  not  the 
“neighborhood”  dispute  romanticized  by  the  proponents  of 
settlement,  but  an  important  constitutional  or  institutional 
reform  issue.74 

Fiss  makes  several  claims  that  should  be  unpacked  sepa¬ 
rately.  First,  Fiss  asserts  that  the  primary  adjudicative  func¬ 
tion  of  courts  makes  settlement  inappropriate  in  many,  if  not 
most,  cases.  When  an  authoritative  ruling  is  necessary,  I  be¬ 
lieve  Fiss  is  right — the  courts  must  adjudicate  and  provide 
clear  guidance  for  all:  Racial  discrimination  is  wrong;  op¬ 
pressive  prison  conditions  are  intolerable  in  a  decently  hu¬ 
mane  society.75  This  tells  us  something  about  when 
mandatory  settlement  conferences  might  be  inappropriate: 
when  the  issue  has  an  impact  on  the  public;  or  when,  even  in 
a  “private”  dispute,  there  is  a  need  for  authoritative  third- 
party  ruling  (i.e.,  when  one  party  seeks  vindication  or  when 
the  force  of  a  court  order  is  necessary  to  bring  about  compli¬ 
ance).  Even  assuming  public  adjudication  is  necessary  to  es¬ 
tablish  a  rule  or  a  basic  right,  court-guided  settlement  and 
management  still  may  be  necessary  to  implement  such  rul¬ 
ings.  A  greater  difficulty  may  be  determining  in  advance  of 
litigation  or  settlement  which  disputes  are  “public”  or  re¬ 
quire  adjudication  and  which  are  “private”76  or  can  do  with- 


72.  Fiss,  Against  Settlement ,  supra  note  4,  at  1085. 

73.  Id. 

74.  See  generally  Chaves,  supra  note  16;  Eisenberg  &  Yeazell,  supra  note  16;  Res- 
nik,  supra  note  4. 

75  I  have  previously  considered  when  negotiated  settlements  may  not  be  ap¬ 
propriate.  See  Menkel-Meadow,  supra  note  3,  at  835-36.  Some  courts  have  explic¬ 
itly  exempted  certain  categories  of  cases,  for  example  constitutional  cases,  from 
mandatory  settlement  conferences. 

76.  The  distinction  between  the  private  and  the  public  is  an  elusive  one.  See 
Symposium:  The  Public/ Private  Distinction,  130  U.  Pa.  L.  Rev.  1289  (1982);  see  also 
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out  public  airing. 

Second,  what  should  be  done  when  the  disputants  to  an 
important  and  “public”  dispute  prefer  private  resolution 
and  settlement  (as  in  some  school  desegregation  and  many 
employment  discrimination  suits)?  Who  should  decide 
when  public  adjudication  is  necessary — the  parties  (which  is 
the  principle  behind  our  party-initiating  adversary  system) 
or  the  judge,  or  a  group  of  legal  scholars  and  critics?  Fiss 
suggests  that  parties  in  such  situations  choose  peace, 
through  settlement,  over  justice,  through  adjudication.  I 
question  whether  this  perceived  dichotomy  is  accurate.  In 
my  view,  parties  will  frequently  opt  out  of  adjudication  pre¬ 
cisely  because  the  limited  remedial  imagination  of  courts 
makes  justice  less  possible  in  adjudication  than  in  individu¬ 
ally  tailored  settlements.77 

Finally,  Fiss  acknowledges  a  genuine  debate  about  the 
numbers  of  cases  that  may  require  public,  authoritative  rul¬ 
ings.  Although  I  do  not  think  most  cases  are  of  the  “neigh¬ 
borhood  dispute”  variety,  I  also  do  not  think  most  are  of  the 
“structural  reform”  variety.  The  point  may  not  be  how 
many  cases  are  in  either  category,  but  that  “the  settlement 
movement  must  introduce  a  qualitative  perspective,  it  must 
speak  to  these  more  significant  cases.”78  Those  who  ap¬ 
plaud  settlement,  like  those  who  applaud  adjudication,  must 
be  more  sophisticated  about  when  and  how  to  apply  settle¬ 
ment  or  adjudicative  devices.79 

A  more  significant  point  about  adjudication  embedded 
here  is  that,  if  adjudication  is  the  process  by  which  our  rules 
are  fleshed  out  in  their  principled  and  practical  way, 
mandatory  settlement  may  pose  a  problem.  So  many  cases 
may  be  diverted  away  from  the  system  that  we  will  not  have  a 
good  or  representative  sample  left  for  rule  making.  Adjudi- 

Grady,  Settlement  of  Government  and  Private  Cases:  The  Court ,  50  Antitrust  L.J.  43 
(1981)  (discussion  of  judges’  duties  in  considering  the  public  interest  when  ac¬ 
cepting  settlements  in  privately  conducted  antitrust  cases). 

77.  See  generally  Menkel-Meadow,  supra  note  3. 

78.  Fiss,  Against  Settlement ,  supra  note  4,  at  1087. 

79.  It  could  be  argued  that  judge  involvement  in  settlement  will  produce 
more  law  or  norm-based  results  than  in  bilateral  negotiations.  With  a  third  party 
“facilitating”  settlement  in  an  environment  of  rule-based  decision  making,  judi¬ 
cially  managed  settlement  conferences  may  increase  the  attention  paid  to  law, 
rather  than  simple  attention  paid  to  nuisance  value  or  other  estimates  of  cases. 
Seeking  a  “fair”  solution,  mediated  by  a  third  party  could  lead  to  more  law-based 
solutions.  Eisenberg,  supra  note  1 1,  at  655-65;  Galanter,  supra  note  1,  at  19-20. 
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cation  in  a  common  law  system  may  require  gradual  and  rich 
decision  making  based  on  a  wide  variety  of  fact  situations 
that  test  the  limits  of  the  rules.  This,  however,  is  the  need  of 
adjudication  for  good  rule  making;  it  is  a  policy  or  constitu¬ 
tive  issue  on  a  different  level  from  what  is  best  for  each  indi¬ 
vidual  case  or  for  the  system  management  problems  the 
efficiency  experts  pose.  Over  90%  of  all  cases  (both  civil 
and  criminal)  are  currently  settled  and  taken  out  of  the  sys¬ 
tem  and,  thus,  are  unavailable  for  common  law  rule  making. 
If  Fiss  is  suggesting  that  the  settlement  movement  will  take 
particular  types  of  potential  rule  making  cases  out  of  the  sys¬ 
tem,  he  is  asserting  an  interesting,  but  at  this  point  specula¬ 
tive,  and  empirically  untested,  notion. 

Fiss’s  picture  of  adjudication  poses  another  issue  for 
settlement — legitimacy  and  enforcement.  At  the  first  level 
Fiss  argues  that  only  after  a  “full  day  in  court”  (rather  than  a 
“mini-day”  in  court)  with  an  airing  of  the  arguments  about 
applicable  law  and  disputed  facts  will  the  parties  fully  accept 
the  legitimacy  of  the  decision.  And  only  the  combination  of 
this  airing  and  an  authoritative  ruling  by  a  third  party  will 
encourage  the  parties  to  obey  and  subject  them  to  the  con¬ 
tempt  power  of  the  court  if  they  do  not.  In  Fiss’s  words: 
“Courts  do  not  see  a  mere  bargain  between  the  parties  as  a 
sufficient  foundation  for  the  exercise  of  their  coercive  pow¬ 
ers.”80  This  statement,  if  true,  would  seriously  undermine 
the  power  of  the  settlement  process.  But  once  again,  the 
statement  has  not  yet  been  empirically  verified.  Further¬ 
more,  Fiss  focuses  on  an  aspect  of  the  adjudication  process 
that  is  not  necessarily  absent  in  settlement  conferences.  If 
judges  participate  in  settlement  conferences,  and  if  most  ma¬ 
jor  cases  settle  in  court  or  out  of  court  in  conferences,  the 
entry  of  a  consent  decree  or  formal  settlement  agreement  in 
the  court’s  record  would  alleviate  some,  though  not  all,  of 
the  legitimacy  and  enforcement  problems.  More  impor¬ 
tantly,  Fiss  fails  to  deal  with  what  is  perhaps  the  most  effec¬ 
tive  argument  made  on  behalf  of  settlements.81  If  the 
parties  make  their  own  agreement  they  are  more  likely  to 
abide  by  it,  and  it  will  have  greater  legitimacy  than  a  solution 
imposed  from  without.82 


80.  Fiss.  Against  Settlement ,  supra  note  4,  at  1084. 

81.  See  infra  text  accompanying  notes  91-96. 

82.  See  McEwen  8c  Maiman,  supra  note  12. 
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Finally,  Fiss  asserts  that  adjudication  and  the  adherence 
to  the  procedural  rules  are  more  likely  to  assure  authorita¬ 
tive  consent  of  the  parties  (particularly  when  the  parties  are 
groups).  Again  embedded  in  this  one  particular  concern  is  a 
more  general  concern.  The  long  history  of  procedure 
should  tell  us  something  about  the  value  of  having  specified 
rules  of  the  game  established  in  advance.  Whether  it  is  the 
rule  about  consent  in  a  class  action  or  evidence  rules  that 
attempt  to  assure  reliability  and  avoid  prejudice,  there  is  a 
serious  danger  embedded  in  the  informal  and  idiosyncratic 
aspects  of  the  settlement  process.  I  do  not  think  these 
problems  are  insurmountable  (it  may  be  easier  to  bring  all 
interested  parties  into  a  mediated  settlement83  than  into  a 
courtroom),  but  they  are  worthy  of  attention.  If  settlement 
conferences  become  mandatory  we  must  be  conscious  of  the 
need  for  flexibility  as  well  as  the  danger  of  carelessly  tossing 
aside  several  hundred  years  of  procedural  protections. 

Fiss  focuses  on  the  process  of  adjudication,  but  other 
critics  of  settlement  focus  on  the  role  of  the  judge  as  an  es¬ 
sential  personage  in  the  story  of  adjudication  whose  robe 
will  become  sullied  if  settlement  is  added  to  the  judicial  du¬ 
ties.  As  discussed  above,  Professor  Resnik  has  argued  that 
judges,  as  public  officials  whose  function  is  to  judge,  must 
remain  neutral,  disinterested,  and  public  in  their  activities  in 
order  to  fulfill  the  traditional  roles  Fiss  describes:  power 
equalizers,  enforcers,  interpreters,  and  explicators  of  the 
law.84 

It  is  a  nice  story — but  is  it  true?  On  a  historical  level  we 
know  that  courts  have  often  done  more  than  adjudicate  in 
the  pristine  fashion  described  by  Fiss  and  Resnik.  Profes¬ 
sors  Schwartz,  Eisenberg,  Yeazell,  and  Chayes85  tell  us  that 
courts  have  always  managed  and  administered  not  only 
themselves,  but  also  the  criminal  justice  system,  probate 
matters,  and  other  matters  as  well.  Courts  have  promul¬ 
gated  rules,  acting  as  a  superlegislature  on  occasion.86 


83.  See  L.  Bacow  8c  M.  Wheeler,  Environmental  Dispute  Resolution 
(1984). 

84.  Resnik,  supra  note  4,  at  445. 

85.  Schwartz,  The  Other  Things  That  Courts  Do,  28  UCLA  L.  Rev.  438  (1981); 
Eisenberg  &  Yeazell,  supra  note  16;  Chayes,  supra  note  16. 

86.  In  some  states  the  supreme  courts  promulgate  the  procedural  rules  for 
rest  of  the  svstem  and/or  the  ethical  rules  that  regulate  the  practice  of  the 
profession. 
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Judges  have  been  asked  to  mediate  or  settle  important  pub¬ 
lic  issues  outside  the  formal  structure  of  adjudication.87 
Contrary  to  Fiss’s  restrictive  view,  courts  and  the  judges  who 
sit  in  them  historically  have  filled  more  roles  than  solely  au¬ 
thoritative  norm  explicators. 

For  a  meaningful  appraisal  of  the  adjudication  and  set¬ 
tlement  controversy,  we  need  to  know  more  about  the  em¬ 
pirical  reality  of  judging.  Some  of  the  empirical  evidence  we 
have  suggests  that  courts  (and  legislatures)  are  not  very  ef¬ 
fective  at  making  or  interpreting  laws.88  In  addition,  Marc 
Galanter’s  work  suggests  that  courts  may  not  be  particularly 
good  equalizers  of  disparate  resources.89  Thus,  whenever  I 
am  confronted  with  a  critic  of  the  settlement  movement,  I 
am  inclined  to  ask — settlement  compared  to  what?90  We 
should  learn  from  the  trenchant  criticisms  of  settlement  that 
it  can  be  problematic  and  may  not  be  appropriate  in  all 
cases.  We  should  seriously  address  those  criticisms.  But  we 
should  be  similarly  demanding  of  what  is  offered  as  the  al¬ 
ternative  to  settlement. 

B.  The  Functions  and  Purposes  of  Settlement 

I  will  not  repeat  the  often  stated  assertion  that  settle¬ 
ment  is  a  “docket-clearing”  device.  We  have  examined  the 
efficiency  argument  and  found  it  wanting.  What  settlement 
offers  is  a  substantive  justice  that  may  be  more  responsive  to 
the  parties’  needs  than  adjudication.  Settlement  can  be  par¬ 
ticularized  to  the  needs  of  the  parties,  it  can  avoid  win/lose, 
binary  results,  provide  richer  remedies  than  the  commodifi¬ 
cation  or  monetarization  of  all  claims,  and  achieve  legitimacy 
through  consent.  In  addition,  settlement  offers  a  different 


87.  An  example  is  Chief  Justice  Earl  Warren's  service  on  the  Kennedy  assassi¬ 
nation  commission. 

88.  Macaulay,  N on-contractual  Relations  in  Business:  A  Preliminary  Study,  28  Am. 
Soc.  Rev.  55  (1963);  White,  Contract  Law  in  Modem  Commercial  Transactions,  An  Arti¬ 
fact  of  Twentieth  Century  Business  Life?,  22  Washburn  L.J.  1  (1982). 

89.  Galanter,  Why  the  "Haves"  Come  Out  Ahead:  Speculations  on  the  Limits  of  Legal 
Change,  9  Law  8c  Soc’y  Rev.  95  (1974). 

90.  See  the  growing  literature  on  the  feminist  critique  of  mediation  ir>domes- 
tic  relations  disputes  that  argues  that  women,  with  less  power  in  our  society  tradi¬ 
tionally,  will  be  taken  advantage  of  in  less  formal  processes.  Lerman,  Mediation  of 
Wife  Abuse  Cases:  The  Adverse  Impact  of  Informal  Dispute  Resolution  on  M ’omen,  7  Harv. 
Women’s  L.J.  57  (1984);  Rifkin,  Mediation  From  a  Feminist  Perspective:  Promise  and 
Problems,  2  Law  &  Inequality  21  (1984);  Woods,  Mediation:  A  Backlash  to  Women: 
Progress  on  Family  Law  Issues  19  Clearinghouse  Rev.  431  (1985). 
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substantive  process  by  allowing  participation  by  the  parties 
as  well  as  the  lawyers.  Settlement  fosters  a  communication 
process  that  can  be  more  direct  and  less  stylized  than  litiga¬ 
tion,  and  affords  greater  flexibility  of  procedure  and 
remedy.91 

But  settlement  is  not  all  things  to  all  people.  Settle¬ 
ments  can  be  coerced,  either  by  the  power  of  the  parties,  by 
a  strong  judge  in  a  settlement  conference,  or  by  inexorable 
trial  dates.  Settlements  can  be  economically  wasteful92  if  the 
participants  fail  to  consider  all  of  the  information  bearing  on 
the  dispute  and  prevent  thorough  investigation  and  airing  of 
all  issues.  They  can  be  achieved  in  illegitimate  and  private 
ways.  For  example,  several  parties  may  gang  up  on  another, 
parties  may  distort  facts,  or  make  incorrect  predictions 
about  the  probable  trial  outcome.  They  can  be  unfair  and 
unprincipled,  based  on  factors  extraneous  to  the  merits.  As 
discussed  above,  private  settlements  also  can  be  problematic 
when  there  is  a  need  for  a  clear  or  authoritative  ruling.93 
Significantly,  settlements  may  be  disturbing  on  a  systemic  or 
societal  level  if  separate  classes  of  disputants  are  allocated 
routinely  or  by  paid  choice  to  one  form  of  dispute 
resolution.94 

For  me,  the  central  question  in  this  dispute  about  dis¬ 
pute  resolution  should  not  be  whether  cases  should  always 
be  settled  or  always  be  adjudicated,  but  rather  when  and 
how  settlements  are  most  appropriately  achieved.  I  remain 
agnostic  on  the  issue  of  whether  we  can  specify  in  advance 
which  types  of  disputes  are  best  settled  and  which  are  best 
adjudicated.  Like  Fiss  I  fear  that  tracking  in  advance  will  not 


91.  These  arguments  have  been  made  in  greater  detail  in  Menkel-Meadow, 
supra  note  3. 

92.  See  the  discussion  of  Pareto  optimal  settlements  in  H.  Raiffa,  The  Art 
and  Science  of  Negotiation  138-39,  158-64  (1982). 

93.  The  Asbestos  Claim  Facility  will  be  a  good  test  of  whether  semi-“private” 
settlements  can  effectively  deal  with  important  public  issues  of  liability.  See 
Center  for  Public  Resources,  Proceedings  of  Annual  Meeting  (1984). 

94.  This  argument  applies  to  both  ends  of  the  economic  spectrum.  At  one 
end,  it  is  argued,  those  with  few  economic  resources  are  forced  into  separate  dis¬ 
pute  resolution  devices  like  neighborhood  justice  centers  and  away  from  the 
courts  where  significant  rights  have  most  recently  been  won.  See  Abel,  supra  note 
13.  At  the  other  end,  wealthy  litigants  may  be  able  to  buy  their  way  out  of  the 
formal  adjudication  system  by  purchasing  judges,  see  sources  cited  supra  note  71, 
or  mini-trials,  see  sources  cited  supra  note  43. 
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work93  or  that  it  will  be  more  expensive  to  make  predictions 
in  some  cases  than  to  proceed  with  litigation.  I  also  remain 
more  skeptical  than  Professors  Green  and  Bush96  about  the 
feasibility  of  establishing  criteria  for  tracking  to  appropriate 
dispute  resolution  mechanism  in  advance  of  case  processing. 
What  I  am  certain  about  is  that,  if  settlements  are  to  be  en¬ 
couraged  and  if  judges  are  to  maintain  or  increase  their  in¬ 
volvement  in  producing  settlements,  we  must  confront  the 
weaknesses  of  the  mandatory  settlement  conference  in  order 
to  provide  the  best  possible  substantive  and  procedural  jus¬ 
tice.  By  so  doing,  we  also  will  continue  to  pursue  the  elusive 
goal  of  efficiency. 

V.  The  Functions  and  Purposes  of  the  Mandatory 

Settlement  Conference:  The  How  and  Why  of 
Settlement  Practices 

As  greater  numbers  of  judges  and  courts  use  settlement 
conferences,  our  information  about  particular  practices  in¬ 
creases.  Our  current  sources  of  data  include  reports  and  ar¬ 
ticles  written  by  judges  and  settlement  officers,  training 
materials  written  for  new  judges,  some  survey  data  collected 
by  social  scientists  and  court  administrators,  and  descriptive 
and  critical  reports  by  academics.  As  we  review  this  data,  it 
is  useful  to  think  about  how  the  manager  of  the  settlement 
conference,  whether  judge  or  magistrate,  views  his  or  her 
role.  What  emerges  from  the  data  is  a  variety  of  role  con¬ 
ceptions  that  parallel  the  various  conceptions  of  the  goals  of 
settlement.  For  some,  efficient  case  management  is  the  pri¬ 
mary  role;  for  others,  the  primary  role  is  the  facilitation  of 
substantive  or  procedural  justice.  For  others  still,  the  pri¬ 
mary  role  is  simple  brokering  of  what  would  occur  anyway  in 
bilateral  negotiations.  Some  judges  avoid  active  settlement 
activity  because  they  view  adjudication  as  their  primary  role. 

My  concern  with  the  settlement  management  role  con¬ 
ception  is  twofold.  First,  role  conception  seems  to  have  a 
direct  effect  on  the  choice  of  techniques  used.  In  turn,  the 
techniques  may  have  a  direct  influence  on  the  type  of  settle¬ 
ment  reached.  Second,  without  an  open  debate  about  the 
merits  of  particular  technique  choices,  we  may  be  unaware 


95.  Fiss,  Against  Settlement,  supra  note  4,  at  1075,  1087-88. 
90.  See  Green,  supra  note  43;  Bush,  supra  note  68. 
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of  both  primary  and  secondary  effects  of  making  settlement 
conferences  mandatory. 

It  is  not  surprising  that  the  literature  describing  prac¬ 
tices  in  settlement  conferences  reflects  the  full  range  of  atti¬ 
tudes  toward  the  appropriateness  of  judicial  intervention. 
Those  judges  least  comfortable  with  intervention  in  settle¬ 
ment  describe  the  settlement  process  as  a  mere  “by-prod¬ 
uct”  of  the  mandatory  pretrial  conference.97  Such  judges 
see  themselves  simply  as  facilitators  of  what  the  lawyers 
would  do  anyway,  providing  a  meeting  place  for  lawyers  to 
get  together  and  discuss  their  cases.  In  one  well-docu¬ 
mented  case,  the  judge  arranged  several  days  of  cocktail  par¬ 
ties  and  country  club  dining  to  encourage  a  meeting  of 
counsel  in  a  complex  case.98  Moving  slightly  closer  to  the 
activist  line  are  those  judges  who  maintain  that  the  best  in¬ 
tervention  on  behalf  of  settlement  is  the  setting  of  a  firm 
trial  date,  thereby  expediting  discovery,  improving  estimates 
of  costs  and  predictions  of  trial  outcomes,  and  setting  firm 
deadlines  for  discovery  and  trial.99 

At  the  other  extreme  are  the  activist  judges  who  see  set¬ 
tlement  of  cases  as  one  of  their  principal  functions.  In  one 
of  the  more  thoughtful  judicial  analyses  of  the  advantages 
and  disadvantages  of  judicial  intervention,  Judge  Fox  of  the 
federal  district  court  in  western  Michigan  has  analyzed  both 
the  quantitative  efficiency,  docket  management  arguments 
and  the  substantive  values  (results  more  closely  related  to 
the  merits  of  the  cases  as  the  parties  and  their  lawyers  un¬ 
derstand  them)  arguments  in  favor  of  intervention.100 

A.  The  Dangers  of  Efficiency-Seeking  Settlement  Techniques 

For  those  who  seek  to  use  the  settlement  conference  as 


97.  See  F.  Lacey,  supra  note  15,  at  3;  Galanter,  supra  note  1. 

98.  For  a  fuller  description  of  judicial  settlement  activities,  see  sources  cited 
supra  note  15;  J.  Ryan,  A.  Ashman,  B.  Sales  8c  S.  Shane-Dubow,  American  Trial 
Judges:  Their  Work  Styles  and  Performances  (1980);  Kritzer,  The  Judge's  Role 
m  Pretrial  Case  Processing:  Assessing  the  X’eed  for  Change ,  66  Judicature  28  (1982); 
Shafroth,  Pre-Trial  Techniques  of  Federal  Judges,  28  j.  Am.  Judicature  Soc’y  39 
(1944).  The  Federal  Judicial  Center  has  been  conducting  a  study  ofjudges'  settle¬ 
ment  activities. 

99.  See  H.  Will,  R.  Merhige  8c  A.  Rubin,  supra  note  15.  While  many  lawyers 
report  anecdotallv  that  a  firm  trial  date  is  the  best  device  for  settlement,  especiallv 
when  one  party  has  a  stake  in  delay,  data  seem  to  suggest  otherwise.  See  Galanter, 
supra  note  1,  at  12-13;  Kritzer,  supra  note  98,  at  35-36. 

100.  See  Fox,  supra  note  15. 
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a  docket-clearing  device,  the  conference  becomes  most 
problematic  in  terms  of  the  substantive  and  process  values 
(i.e.,  quality  of  solution)  previously  discussed.  Judges  see 
their  role  as  simplifying  the  issues  until  the  major  issue  sepa¬ 
rating  the  parties  (usually  described  as  money)  is  identified 
and  the  judge  can  attempt  to  “narrow  the  gap.”  In  one 
study  judges  and  lawyers  were  asked  to  report  on  judicial 
settlement  activity.  Seventy-two  percent  of  the  lawyers  re¬ 
ported  that  they  participated  at  least  once  in  settlement  con¬ 
ferences  in  which  the  judge  requested  the  parties  to  “split 
the  difference.”101  The  same  study  noted  that  when  local 
rules  require  settlement  conferences  judges  tend  to  be  more 
assertive  in  their  settlement  techniques  (using  several  tech¬ 
niques  that  some  of  the  lawyers  considered  to  be  unethi¬ 
cal).102  According  to  the  study,  jurisdictions  with  mandatory 
settlement  conferences  took  more  time  in  moving  cases  to¬ 
ward  trial.  This  confirms  the  findings  of  earlier  studies.103 

A  much  touted  settlement  technique  is  the  use  of  the 
“Lloyds  of  London”  formula:  The  settlement  judge  asks  the 
parties  to  assess  the  probabilities  of  liability  and  damages 
and,  if  the  figures  are  within  reasonable  range,  to  split  the 
difference.104  The  difficulty  with  such  settlement  techniques 
is  that  they  tend  to  monetarize  and  compromise  all  the  is¬ 
sues  in  the  case.  Although  some  cases  are  reducible  to  mon¬ 
etary  issues,  an  approach  to  case  evaluation  on  purely 
monetary  grounds  may  decrease  the  likelihood  of  settlement 
by  making  fewer  issues  available  for  trade-offs.105  Further¬ 
more,  a  wider  definition  of  options  may  make  compromise 
unnecessary.  As  the  recent  outpouring  of  popular  and 
scholarly  literature  on  negotiation  illustrates,  the  greater  the 
number  of  issues  in  controversy  between  the  parties,  the 
greater  the  likelihood  of  achieving  a  variety  of  solutions. 
Parties  may  place  complementary  values  on  different 
items.106  The  irony  is  that  settlement  managers,  who  think 
they  are  making  settlement  easier  by  reducing  the  issues, 


101.  Wall  &  Schiller,  Judicial  Involvement  in  Pre-Trial  Settlement:  A  Judge  is' Sot  a 
Bump  On  a  Log,  6  Am.  J.  Trial  Advoc.  27  (1982);  see  also  Schiller  Sc  Wall.  Judicial 
Settlement  Techniques.  5  Am.  J.  1  rial  Advoc.  39  (1981). 

102.  Wall  Sc  Schiller,  supra  note  101.  at  37. 

103.  Id.\  see  supra  notes  44-48. 

104.  H.  Will,  R.  Merhige  Sc  A.  Rubin,  supra  note  15.  at  4. 

105.  See  H.  Raiffa.  supra  note  92. 

106.  See  generally  R.  Fisher  Sc  W.  Ury.  Gf.ttinc  to  Yes  (1981);  H.  Raiffa,  supra 
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may  in  fact  be  increasing  the  likelihood  of  deadlock  by  re¬ 
ducing  the  issues  to  one.  Furthermore,  as  I  have  argued  at 
length  elsewhere,  using  money  as  a  proxy  for  other  interests 
the  parties  may  have,  may  thwart  the  possibilities  for  using 
party  interests  for  mutual  gain.107 

In  addition  to  foreclosing  a  number  of  possible  settle¬ 
ments,  the  efficiency-minded  settlement  officer  seems  prone 
to  use  coercive  techniques  such  as  suggesting  a  particular 
result,  making  threats  about  taking  the  case  off  the  docket, 
directing  meetings  with  clients  or  parties.  Lawyers  find 
these  techniques  problematic.108  Thus,  the  quest  for  effi¬ 
ciency  may  in  fact  be  counterproductive. 

B.  The  Search  for  Quality  Solutions 

Some  recent  data  seem  to  indicate  that  greater  satisfac¬ 
tion  can  be  achieved  with  a  different  settlement  management 
role — the  facilitator  of  good  settlements.  Brazil’s  survey  of 
lawyers  practicing  in  four  federal  districts  reveals  that  law¬ 
yers  favored  intervention  techniques  that  sought  to  produce 
the  “best  result.”  Lawyers  favored  such  techniques  because 
judges  who  analyzed  the  particular  facts  of  the  case  (as  op¬ 
posed  to  those  who  used  formulas  like  “Lloyds  of  London”), 
offered  explicit  suggestions  and  assessments  of  the  parties’ 
positions,  occasionally  spoke  directly  to  recalcitrant  clients, 
and  expressed  views  about  the  unfairness  of  particular  re¬ 
sults.109  Brazil’s  data  are  interesting  in  that  they  point  to 
variations  in  the  desirability  of  particular  settlement  tech¬ 
niques,  depending  on  size  of  case,  case  type,  defense  or 
plaintiff  practice,  and  other  demographic  factors.110 

What  emerges  from  Brazil’s  data  is  that  lawyers  want 
different  things  in  different  cases.  Thus,  a  routinized  settle¬ 
ment  agenda  is  not  likely  to  be  successful  in  satisfying  their 
desires.  More  significantly,  the  data  show  that  lawyers  do 
not  perceive  judges’  settlement  role  as  significantly  different 


note  92;  Lowenthal,  A  General  Theory  of  Negotiation  Process,  Strategy,  and  Behavior,  31 
U.  Kan.  L.  Rev.  69  (1982);  Menkel-Meadow,  supra  note  3. 

107.  See  Menkel-Meadow,  supra  note  3. 

108.  See  Bedlin  Sc  Nejelski,  Unsettling  Issues  About  Settling  Civil  Litigation:  Examin¬ 
ing  "Doomsday  Machines,  Quick  Looks"  and  Other  Modest  Proposals,  68  Judicature  9 
(1984);  Wall  &  Schiller,  supra  note  101. 

109.  See  Brazil,  What  Lawyers  Want,  supra  note  51. 

110.  See  id. 
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from  their  adjudicative  role  when  the  judges  employ  the 
more  favored  settlement  techniques.  In  alternative  dispute 
resolution  parlance,  the  lawyers  of  Brazil’s  study  seek  a  hy¬ 
brid  of  the  adjudicator — the  “med-arb”  (mediator- 
arbitrator): 

They  prefer  that  judges  express  opinions,  offer  sugges¬ 
tions,  or  analyze  situations  much  more  than  they  value 
judges  asking  the  attorneys  to  make  a  presentation  or 
conduct  an  analysis.  Our  respondents  consistently  give 
higher  effective  ratings  to  settlement  conference  proce¬ 
dures  that  revolve  around  inputs  by  judges  than  those 
that  feature  exposition  by  counsel.  Thus,  the  lawyers’  as¬ 
sessments  of  specific  techniques  reinforce  the  major 
theme  that  what  litigators  want  most  from  judges  in  set¬ 
tlement  conferences  is  an  expression  of  analytical  opinion.111 

The  lawyers  wanted  help  in  achieving  specific  results 
through  analysis  and  reasoned  opinions,  not  formulaic  com¬ 
promises.  Whether  judges  will  deliver  such  help  is  another 
issue.  If,  as  Resnik  argues,  there  is  a  danger  that  judges  will 
manipulate  results  to  serve  their  own  ends  when  the  results 
do  not  have  to  be  justified  in  print,  we  should  view  with  dis¬ 
trust  some  of  the  techniques  suggested  here.  But  if  judges 
(or  magistrates)  will  serve  as  Howard  Raiffa’s  “analytic 
mediators”  (i.e.,  asking  questions  to  explore  the  parties’  in¬ 
terests  and  attempting  to  fashion  tailor-made  solutions  from 
an  “objective”  outside-of-the-problem  position,  but  with  ad¬ 
ditional  information),  then  judicial  and  magistrate  settle¬ 
ment  managers  may  be  providing  both  better  and  more 
efficient  (in  the  Pareto  optimal  sense)  solutions  to  litigation 
problems. 

Judges  who  perform  these  functions  are  not  necessarily 
mediators,  though  they  are  frequently  called  that  by  them¬ 
selves"2  and  others."3  Strictly  speaking,  a  mediator  facili¬ 
tates  communication  between  the  parties  and  helps  them  to 
reach  their  own  solution.  As  a  mediator  becomes  more  di¬ 
rectly  involved  in  suggesting  the  substantive  solution,  his  or 
her  role  can  change  and  he  or  she  can  become  an  arbitrator 
or  adjudicator.  It  appears  that  the  role  judges  and  magis¬ 
trates  assume  in  many  settlement  conferences  is  this  hybrid 
form  of  med-arb.  Med-arb  uses  all  the  techniques  associated 


111.  Id.  at  16  (emphasis  in  original). 
1  12.  See  Fox,  supra  note  15,  at  148. 

1  13.  See  M.  Galanter,  supra  note  14. 
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with  mediation  and  arbitration — caucusing  (meeting  with 
the  parties  separately),  making  suggestions  to  the  parties,  al¬ 
lowing  closed  or  best-offer  bidding,  and  meeting  with  princi¬ 
pals  (clients)  who  have  authority  to  settle  or  to  reconsider 
and  reconceive  the  problem.  As  the  med-arb  process  moves 
toward  arbitration,  “settlements”  may  closely  resemble  ad¬ 
judication  with  rationalized,  normative,  or  law-based 
solutions.114 

To  the  extent  that  settlement  procedures  are  used  to 
achieve  substantive  outcomes  that  are  better  than  court-de¬ 
fined  remedies,  they  have  implications  for  how  the  settle¬ 
ment  conference  should  be  conducted  and  who  should 
conduct  it.  First,  those  with  knowledge  about  the  larger  im¬ 
plications  of  the  litigation — the  parties — should  be  present 
(this  is  the  principle  behind  the  mini-trial  concept  with  busi¬ 
ness  personnel  in  attendance)  to  offer  or  accept  solutions 
that  involve  more  than  simple  money  settlements.  Second, 
such  conferences  should  be  managed  by  someone  other 
than  the  trial  judge  so  that  interests  and  considerations  that 
might  effect  a  settlement  but  would  be  inadmissible  in  court 
will  not  prejudice  a  later  trial.  Some  argue  for  a  separate 
“settlement  officer”  because  the  skills  required  for  guiding 
negotiations  are  different  from  those  required  for  trying 
cases.  Third,  some  cases  in  which  issues  should  not  be 
traded  off  should  not  be  subjected  to  the  settlement  process 
at  all.  For  example,  in  employment  discrimination  cases, 
parties  should  not  be  asked  to  accept  monetary  settlements 
in  lieu  of  a  job  for  which  they  are  qualified.  Finally,  a  more 
traditional  mediator’s  role  may  be  more  appropriate  when 
the  substantive  process  (i.e.,  direct  communication  between 
the  parties)  may  be  more  important  than  the  substantive 
outcome  (i.e.,  employer-employee  disputes,  some  civil  rights 
cases). 


Conclusion 

Several  important  studies  are  now  available  to  docu¬ 
ment  the  variety  of  settlement  techniques  and  the  frequency' 
of  their  use.115  The  question  remains,  with  the  choice  of  so 


114.  At  least  one  commentator  has  made  this  observation  with  respect  to  pri¬ 
vate  negotiated  settlement.  Eisenberg,  supra  note  1  I ,  at  661-65. 

115.  M.  Provine,  Judicial  Settlement  Techniques  (1985);  Kritzer,  supra  note 
98;  Wall  8c  Schiller,  supra  note  101. 
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many  different  goals,  techniques,  and  bases  for  evaluating 
them,  should  settlement  conferences  be  mandatory?  Both 
federal  courts,  through  Rule  16,  and  state  courts  seem  to  be 
moving  in  this  direction.  The  state  of  California  has  intro¬ 
duced  such  devices  as  “trial  holidays”  for  weeks  at  a  time 
(during  which  all  judges  work  at  settling  cases  and 
mandatory  settlement  and  readiness  conferences).1 16  There 
are  costs  associated  with  such  practices.  If  all  cases  had  to 
pass  through  the  mandatory  settlement  conference  sieve, 
the  queue  for  trial  might  get  even  longer  and  the  additional 
rounds  of  settlement  conferencing  might  cost  clients  more 
than  they  save  in  litigation  fees.  Until  we  know  that  more  or 
better  or  different  types  of  settlements  are  achieved  through 
conferences,  it  may  be  a  mistake  to  require  all  cases  to  pass 
through  the  process.  Lawyers  and  clients  may  change  their 
behavior  if  they  expect  to  go  through  mandatory  settlement 
conferences  in  all  cases;  they  may  increase  initial  demands 
and  engage  in  more  puffing  as  they  dig  in  their  heels  for 
more  settlement  rounds.  They  may  add  to  the  number  of 
negotiation  sessions  by  engaging  in  routinized  behavior  to 
counter  the  routinized  behavior  of  the  settlement  officer.  If 
the  merits  of  the  dispute  are  explored  in  such  conferences,  it 
probably  would  be  better  practice  to  avoid  settlement  by  the 
trial  judge,  especially  in  bench  trials.  On  the  other  hand, 
some  of  the  settlement  authority  of  the  third  party  may  be 
directly  related  to  the  judge’s  power,  control,  or  knowledge 
of  the  specific  case,  and  the  value  of  the  conference  may  be 
diminished  if  another  person  is  used. 

Most  importantly,  we  should  be  concerned  about  mea¬ 
suring  what  is  accomplished  in  settlement  conferences.  On 
the  one  hand  are  important  quality  control  issues:  Judges 
with  different  personalities  or  role  concepts  may  vary  in  the 
extent  to  which  they  use  particular  devices  to  achieve  effi¬ 
ciency  or  substantive  justice.  Since  some  judges  may  be  bet¬ 
ter  at  fostering  settlement  than  others,  should  some  judges 
or  magistrates  specialize  in  settlement  conferences:'  Should 
all  judges  and  settlement  officers  be  trained  to  conduct  the 
settlement  process?  On  the  other  hand  are  important  issues 
of  substantive  justice:  Are  judges,  relieved  from  the  public 
scrutiny  of  a  written  decision,  settling  cases  to  serve  their 


1  16.  See  Title,  supra  note  2. 
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own  ends?  Does  the  settlement  conference  compromise  se¬ 
rious  issues  of  public  importance  by  hiding  cases  that  should 
be  aired  in  open  court  and  achieve  binary  results? 

The  settlement  conference  is  a  process  that  can  be  used 
to  serve  a  number  of  different  ends.  How  we  evaluate  its 
utility  depends  on  whether  we  are  looking  at  the  individual 
dispute  being  settled,  the  numbers  of  cases  on  the  docket, 
the  quality  of  the  results  (measured  against  cases  that  would 
have  settled  anyway  and  cases  that  would  have  gone  on  to 
trial),  the  effect  of  the  number  and  types  of  settlements  on 
the  number  and  types  of  cases  that  remain  in  the  system,  or 
the  alternatives  available.  These  considerations  do  not  all 
point  in  the  same  direction.  The  evaluation  of  settlement 
conferences  is  something  we  will  have  to  keep  watching. 

We  might  ask  the  procedural  question:  Who  should 
bear  the  burden  of  proof  on  success?  Critics  like  Fiss  and 
Resnik  assume  that  adjudication  is  the  preferred  process  and 
challenge  the  “settlors”  to  prove  up  their  claims.  Judges 
and  judicial  administrators  argue  vehemently  that  settlement 
devices  speed  cases  along  and  provide  better  settlements, 
and  assert  that  adjudication  be  used  only  when  a  strong 
need  for  it  can  be  shown.  My  own  view  is  that  settlement  is 
now  the  norm.  The  pertinent  question  is  how  can  it  be  used 
most  effectively  (for  the  parties  and  for  other  users  of  the 
system)  when  traditional  adjudicators  are  brought  into  the 
process.  Can  judges,  who  are  historically  neutral  rule  de¬ 
clarers,  fact  finders,  and  expeditors,  perform  this  new  func¬ 
tion  without  a  new  socialization  process?  As  settlement 
conferences  become  mandatory,  socialization  of  settlement 
officers  and  research  and  evaluation  of  the  settlement  pro¬ 
cess  must  be  conducted  simultaneously.  If  many  judges  use 
the  sorts  of  “Lloyds  of  London”  formulas  described  above, 
additional  training  will  be  necessary  to  expose  settlement  of¬ 
ficers  to  the  problematic  aspects  of  these  practices.  Settle¬ 
ment  officers  will  have  to  learn  not  how  to  commodify  and 
monetarize  all  issues,  but  rather  how  to  identify  alternative 
issues  that  the  parties  may  value  differently,  in  the  hope' of 
reaching  settlements  that  are  fair,  perhaps  norm-based,  and 
that  take  account  of  the  parties’  needs.  To  the  extent  that  I 
have  criticized  the  limited  remedial  imagination  of  courts,117 


1 17.  See  Menkel-Meadow,  supra  note  3. 
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the  settlement  conference  provides  an  opportunity  to  tem¬ 
per  the  rigidity  of  win/loss  trials  with  flexible  solutions. 
Thus,  on  balance  I  support  the  movements  toward 
mandatory  settlement  conferences,  as  long  as  they  are 
“properly”  conducted  by  settlement  officers  sensitive  to  the 
efficiency-quality  problem.  The  usefulness  of  the  mandatory 
settlement  conference  as  a  procedural  device  to  improve 
quality  settlements  should  not  blind  us  to  some  of  the  dan¬ 
gers  discussed  above.  Since  settlement  conferences  are  be¬ 
coming  mandatory,  those  who  criticize  settlement  should 
join  the  efforts  to  understand,  study,  and  deal  with  the 
problems  presented  by  the  process  so  that  the  interests  of 
justice  they  value  will  not  be  lost  in  the  search  for  more  effi¬ 
cient  ways  to  administer  the  litigation  process. 

One  thing  is  certain — despite  all  the  doubt  about  settle¬ 
ment  conferences,  they  will  continue  to  be  held,  perhaps  in 
increasing  numbers,  in  both  state  and  federal  courts.  It  be¬ 
hooves  those  of  us  who  care  about  justice  to  be  sure  that 
those  who  conduct  them  understand  the  impact  and  effects 
of  what  they  do,  and  carefully  consider  whether  the  overrid¬ 
ing  goal  ought  to  be  efficiency,  case  management,  or  better 
quality  solutions.  I  cast  my  vote  for  quality. 
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The  Litigation  Partner 
and  the  Settlement  Partner 

by  Paul  J.  Mode,  Jr.  and  Deanne  C.  Siemer 


Pressure  from  courts  and  clients  to  resolve  disputes  without 
the  cost  and  delay  of  full-scale  litigation  is  increasing.  We  have 
had  success  in  settling  disputes  that  have  descended  into  liti¬ 
gation  (or  are  moving  in  that  direction)  by  establishing  sepa¬ 
rate  litigation  and  settlement  efforts  under  the  direction  of  differ¬ 
ent  partners.  The  litigation  partner  is  responsible  for  getting 
the  case  ready  for  trial.  The  settlement  partner  is  responsible 
for  finding  creative  ways  to  bridge  the  gap  between  the  disput¬ 
ing  parties. 

This  approach  results  in  part  from  the  growing  awareness 
that  the  litigator  handling  an  active  dispute  may  often  be  in  the 
worst  position  to  settle  it.  The  things  that  make  a  great  litiga¬ 
tor  tend  to  make  a  mediocre  settler.  Many  of  the  most  success¬ 
ful  trial  lawyers  are  driven  by  an  overriding  desire  to  win  — 
preferably  in  a  way  that  makes  the  enemy's  defeat  most  public 
and  unmistakable.  Listening  to  someone  else's  views,  under¬ 
standing  someone  else’s  interests,  solving  someone  else's 
problems -these  essential  aspects  of  settlement  are  likely  to 
rank  fairly  low  on  the  litigator’s  list  of  fun  ways  to  spend  a  busy 
day. 

In  addition,  once  the  case  has  been  filed,  many  of  the  aspects 
of  “shepherding  the  litigation"  are  "antithetical  to  the  search 
for  compromise."  Freund,  Bridging  Troubled  Waters:  Negotiat¬ 
ing  Disputes,  12  Litigation.  No.  2  at  43  (Winter  1986).  In  the 
push  and  shove  of  pretrial  proceedings,  whatever  credibility 
had  existed  between  the  two  sides  is  often  further  frayed.  More¬ 
over,  an  essential  part  of  litigation  — indeed  an  essential  part 
of  settlement  — is  the  trial  lawyer’s  ability  to  demonstrate  his 
confidence  in  the  outcome,  his  aggressiveness  in  attacking  the 
other  side,  and  his  eagerness  for  the  battle  itself.  There  is  a 
pervasive  fear  that  any  party  making  a  settlement  overture  will 
be  signaling  a  fatal  weakness  or  lack  of  resolve.  And  as  the 
trial  date  approaches,  the  same  pressures  that  make  settlement 
more  likely  are  robbing  the  trial  lawyer  of  the  time  and  patience 
that  may  be  essential  to  compromise. 

Finally,  the  clients  themselves  contribute  to  the  problem. 
Clients  properly  want  their  gladiators  to  be  tough,  loyal,  and 
100-percent  committed  to  the  cause.  Many  clients  are  reluc¬ 
tant  to  hear  their  trial  lawyer  suggesting,  particularly  at  an  early 
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stage,  that  there  should  be  serious  consideration  of  compromise. 
And  unless  the  client  relationship  is  a  long-standing  one,  the 
trial  lawyer  may  fear  that  suggestions  of  compromise  on  his 
part  would  not  be  well  received;  “I  was  hired  to  win  this  case, 
not  settle  it." 

In  the  face  of  these  barriers  to  compromise,  it  sometimes 
seems  surprising  that  trial  lawyers  settle  as  many  cases  as  they 
do.  Nevertheless,  we  believe  that  the  new  sensitivity  to  these 
issues  is  justified:  lawyers  are  not  settling  as  many  cases,  as 
early  in  the  process,  as  we  ought  to  be  in  the  interests  of  our 
clients  and  of  the  public.  We  think  that  the  use  of  a  two-track, 
settlement-partner  litigation-partner  approach  has  promise  in 
this  regard,  because  it  deals  head-on  with  many  of  the  prob¬ 
lems  described  above.  Out  of  our  firm’s  successful  experience 
using  this  technique  in  several  major  matters  over  a  half-dozen 
years,  we  have  drawn  some  general  guidelines. 

1 .  The  settlement  partner  starts  on  the  case  when  the  litiga¬ 
tion  partner  starts.  Nearly  every  dispute  deserves  a  good  faith 
effort  at  settlement.  The  settlement  partner  can  have  the  most 
impact  if  he  starts  as  early  as  possible.  Settlement  often  involves 
a  long-term  effort  to  overcome  years  of  bad  feelings  among  the 
parties.  It  is  difficult  to  assure  that  every  reasonable  effort  has 
been  made  to  settle  the  matter  if  the  settlement  partner  comes 
in  at  the  last  minute.  Even  midway  through  the  pretrial  prepa¬ 
ration  of  the  case,  important  opportunities  to  settle  may  already 
have  been  lost.  And  remember,  there  is  always  the  possibility 
that  the  cl  ient  will  end  up  needing  to  negotiate  a  settlement  after 
the  trial  is  over.  Good  litigators  understand  better  than  anyone 
that  every  trial  is  a  roll  of  the  dice. 

In  an  appropriate  litigation  matter,  we  explain  to  the  client 
our  preference  to  assign  a  settlement  partner  to  the  case  at  the 
outset  or  at  some  other  early  point,  and  we  discuss  the  added 
costs  of  this  effort.  Settlement  opportunities  arise  unexpect¬ 
edly,  and  the  client  needs  to  be  positioned  to  take  advantage 
of  them.  Often  the  settlement  partner's  efforts  will  be  dormant 
for  months  because  of  developments  on  the  opposition’s  side. 
But  there  should  be  someone  scanning  the  horizon  for  possi¬ 
bilities,  so  that  when  an  opening  occurs,  the  settlement  effort 
can  proceed  promptly.  The  persistence  required  to  get  a  good 
settlement  is  often  underestimated.  And  there  must  be  continu- 
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ing  effort  to  build  credibility  and  understanding  when  the  time 
is  available;  it  is  too  late  to  start  on  the  courthouse  steps. 

2.  The  settlement  partner  works  apart  from  the  litigation 
team.  Settlement  is  fundamentally  different  from  litigation. 
Litigators  search  for  the  most  forceful  presentation  of  their 
client's  position,  the  most  damage  they  can  do  to  the  other  side, 
and  the  most  limited  disclosure  of  useful  information.  Settle¬ 
ment  lawyers  have  to  concentrate  on  understanding  the  other 
side's  position,  finding  ways  to  meet  the  other  side’s  problems 
(including  lack  of  information),  and  dealing  with  the  client’s 
concerns  about  whether  settlement  is  a  worthwhile  proposi¬ 
tion.  Litigators  can  hardly  avoid  barbed  comments  or  enjoy¬ 
ing  pretrial  victories  that  create  hostility  on  the  other  side.  Set¬ 
tlement  lawyers  need  to  present  a  demeanor  that  will  facilitate 
continued,  meaningful  communication  even  while  the  pretrial 
process  is  going  on. 

For  these  reasons,  one  of  our  first  guidelines  is  that  the  set¬ 
tlement  partner  works  apart  from  the  litigation  team.  The  set¬ 
tlement  partner  and  the  lead  litigation  partner  need  to  be  on 
the  same  wavelength  to  work  comfortably  together  and  to  keep 
each  other  well-informed  of  developments.  But  the  rest  of  the 
litigation  team  will  actually  function  better  without  knowledge 
of  the  settlement  developments.  The  settlement  partner's 
research  requirements,  if  any,  should  be  met  by  lawyers  not 
on  the  litigation  team.  The  settlement  partner’s  contacts  with 
the  client  should  be  outside  the  normal  contacts  of  the  mem¬ 
bers  of  the  litigation  team. 

There  is  always  the  danger  that  the  settlement  effort  will  break 
down  and  the  trial  will  have  to  go  forward.  It  is  a  benefit  for 
the  litigation  team  if  they  have  not  been  coasting  while  settle¬ 
ment  looked  promising.  Indeed,  the  unremitting  pressure  of 
vigorous  litigation  will  often  facilitate  settlement. 

3.  The  settlement  partner  stays  current  on  major  develop¬ 
ments  in  the  litigation.  Although  the  settlement  partner’s  efforts 
are  separate  from  the  litigation  function,  he  stays  current  on 
major  developments  in  the  case.  This  involves  reviewing  the 
most  important  pleadings  and  meeting  informally  with  the  liti¬ 
gation  partner  to  keep  current  on  matters  that  could  affect  the 
climate  of  negotiations.  The  settlement  partner  needs  this 
knowledge  to  be  effective  in  dealing  with  the  other  side. 

Moreover,  the  settlement  partner  can  frequently  advise  the 


litigation  partner  on  the  settlement-related  aspects  of  a  pend¬ 
ing  tactical  or  strategic  decision.  For  example,  in  addition  to 
the  normal  litigation  consequences,  a  decision  about  whether 
to  move  for  summary  judgment  or  about  the  pace  of  pretrial 
activity  may  affect  the  negotiating  environment  or  some  par¬ 
ticular  interest  on  the  other  side.  A  well-informed  settlement 
partner  can  provide  useful  input  into  that  decision. 

The  litigation  partner  is  by  no  means  isolated  from  settle¬ 
ment.  He  is  kept  fully  informed  by  the  settlement  partner,  and 
the  two  consult  on  important  changes  in  settlement  strategy 
and  tactics.  If  negotiations  look  promising,  there  may  be  advan¬ 
tages  to  having  the  litigation  partner  join  in  the  settlement  dis¬ 
cussions.  But  the  two  partners  continue  to  have  differing  prin¬ 
cipal  responsibilities. 

4 .  The  settlement  partner  is  in  charge  of analytical  work  that 
is  critical  to  settlement.  In  separating  the  settlement  and  liti¬ 
gation  functions,  it  is  necessary  for  the  settlement  partner  and 
the  litigation  partner  to  have  a  good  working  relationship  and 
an  understanding  of  who  is  in  charge  of  what.  We  have  found 
that  it  is  useful  to  have  the  settlement  partner  in  charge  of  three 
basic  types  of  analysis: 

Independent  Risk  Analysis:  The  settlement  partner 
does  the  litigation  risk  analysis.  The  litigation  partner 
contributes  to  risk  analysis  by  identifying  the  probabili¬ 
ties  of  certain  outcomes,  but  the  settlement  partner  pro¬ 
vides  a  useful  balance  to  the  litigation  partner’s  combat- 


oriented  approach.  The  settlement  partner  tends  to  have 
a  more  independent  view  of  the  litigation  prospects  than 
the  down-in-the-trenches  litigator,  particularly  as  the  case 
draws  closer  to  trial.  Often  the  settlement  partner  will 
suggest  different  probabilities  and,  with  the  benefit  of 
a  personal  computer,  will  try  out  these  various 
approaches  to  see  what  changes  they  make  in  the  out¬ 
come.  The  settlement  partner  maintains  the  risk  analy¬ 
sis  as  the  case  proceeds,  updating  it  and  changing  the 
analysis  as  the  case  progresses. 

Business  Analysis:  Settling  or  litigating  can  have  sig¬ 
nificant  business  consequences  with  respect  to  customer 
relations,  supplier  relations,  shareholder  relations,  bank¬ 
ing  relations,  public  relations,  accounting  matters,  access 
to  debt  and  equity  capital,  product  development  costs 
and  other  business  factors.  The  settlement  partner  should 
be  in  charge  of  reviewing  these  with  the  client  because 
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that  will  provide  a  better  picture  of  the  true  costs  on  both 
sides  of  settling  or  not  settling. 

Tax  Analysis:  The  settlement  partner  is  responsible  for 
any  tax  analysis  with  respect  to  settlement  opportuni¬ 
ties  or  possible  litigation  outcomes.  Tax  considerations 
are  often  very  important  in  bridging  gaps  between  par¬ 
ties:  a  given  dollar  amount  can  have  very  different  after¬ 
tax  consequences  depending  on  the  form  and  characteri¬ 
zation  of  the  payments  and  the  circumstances  of  the  par¬ 
ties.  A  thorough  understanding  of  the  tax  positions  of 
both  parties  will  help  the  settlement  partner  find  a  com¬ 
mon  ground. 

Of  course,  the  settlement  partner  should  keep  the  litigation  part¬ 
ner  advised  of  useful  information  discovered  in  the  course  of 
his  analysis.  There  is  a  possibility  of  material  slipping  between 
the  cracks  when  two  people  are  playing  these  roles,  and  both 
should  be  attentive  to  avoid  that  danger. 


The  settlement  partner  shares  responsibility  with  the  litiga¬ 
tion  partner  in  one  significant  area: 

Information  Sharing:  To  settle,  it  is  often  necessary 
to  share  information  with  the  other  side.  Much  of  this 
information  may  be  sought  by  the  other  side  in  discov¬ 
ery.  The  settlement  partner  and  the  litigation  partner  need 
to  decide  what  can  be  shared  and  when  and  how  best  to 
achieve  the  desired  results. 

The  settlement  partner  relies  on  the  litigation  team's  work 
in  one  other  area: 

Legal  Analysis:  The  settlement  lawyerdoes  not  revisit 
or  redo  any  of  the  litigation  team's  legal  analysis.  The 
settlement  lawyer  may  want  to  present  the  results  of  this 
research  to  the  other  side  in  a  less  combative  but  equally 
persuasive  way.  This  aspect  of  the  case,  however,  is  con¬ 
trolled  by  the  litigation  partner. 

Within  these  general  guidelines,  the  litigation  partner  and  the 
settlement  partner  work  out  an  appropriate  allocation  of  other 
work  that  arises  as  the  case  proceeds. 

5.  The  settlement  partner  works  with  the  client  in  a  context 
separate  from  the  litigation  effort.  One  of  the  principal  benefits 
of  the  litigation-partner  settlement-partner  approach  is  that  it 
helps  overcome  the  ambivalence  of  the  client  about  settlement. 


Clients  expect  their  litigators  to  be  hardnosed.  It  is  often  con¬ 
fusing  when  the  litigator  shows  up  to  discuss  settlement.  The 
client  may  wonder  about  the  litigator's  devotion  to  the  cause 
and  whether  he  or  she  has  had  a  change  of  heart.  Even  sophisti¬ 
cated  clients  find  it  difficult  to  shift  gears  from  a  discussion 
about  obliterating  the  other  side  in  court  to  a  discussion  about 
concessions  to  the  other  side  in  negotiation. 

Under  the  separate  partner  approach,  when  the  trial  partner 
shows  up,  it  is  for  the  purpose  of  talking  about  litigation.  When 
the  settlement  partner  shows  up,  it  is  for  the  purpose  of  talking 
about  settlement.  Although  the  two  partners  work  closely 
together  and  both  may  be  present  at  important  meetings  with 
the  client,  the  settlement  partner  does  not  bear  the  “two  hat" 
burden  that  may  impede  the  trial  lawyer  who  is  also  acting  as 
the  settlement  contact  point.  A  settlement  lawyer  can  avoid  the 
client’s  concerns  about  whether  approaching  the  other  side  is 
a  sign  of  weakness,  because  the  client  is  reassured  that  the  liti¬ 
gator  is  battling  away  in  the  trenches  regardless  of  the  settle¬ 
ment  effort. 

The  settlement  lawyer  may  start  to  draft  the  proposed  settle¬ 
ment  agreement  early  in  the  process,  sometimes  even  before 
the  other  side  has  begun  to  work  seriously  at  settlement.  This 
helps  to  focus  the  client  on  what  he  really  wants  and  flushes 
out  difficulties  that  might  sabotage  a  settlement  if  they  appeared 
unexpectedly  later  on.  The  settlement  partner  also  brings  a 
problem-solving  approach  to  the  client's  difficulties  with  com¬ 
promise  that  helps  put  settlement  into  a  dollars-and-cents  busi¬ 
ness  context  rather  than  the  “matters  of  principle"  that  often 
dominate  such  discussions. 

6.  The  settlement  partner  makes  recommendations  on  the 
appropriate  forms  of  alternative  dispute  resolution  to  be  used 
in  the  case.  The  settlement  partner  may  decide  that  one  of  the 
available  forms  of  alternative  dispute  resolution  is  appropri¬ 
ate  to  the  case.  These  include: 

•  mediation 

•  arbitration 

•  mini-trial 

•  summary  jury  trial 

and  other  ways  to  get  the  parties  to  focus  on  the  facts  of  the 
dispute.  The  settlement  partner  may  also  recommend  a  mock 
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the  costs  are  borne  by  seriously  injured 
plaintiffs  and  by  consumers  who  ulti¬ 
mately  pay  for  these  costs  through  higher 
prices  for  goods  and  services  as  a  result 
of  increased  insurance  premiums.  And 
yet  these  same  consumers  are  the  ones 
who  sit  on  the  juries.  Are  we  really  in  a 
crisis  from  lack  of  consumer  understand¬ 
ing  and  education  of  the  impact  of  their 
actions? 

It  is  incumbent  upon  the  trial  bar  not 
to  support  the  status  quo  merely  because 
it  is  in  our  economic  interest.  Change  is 
in  the  wind,  and  our  tort  system  will  be 
blown  away  on  the  winds  of  change  for 
change’s  sake,  unless  we  participate  in 
correcting  deficiencies  in  the  tort  system 
and  civil  jury  trial  process.  We  must  also 
preserve  the  efficient,  appropriate,  and 
productive  aspects  of  that  process.  At  the 
same  time,  it  is  appropriate  to  oppose 
legislative  efforts  to  graft  onto  the  tort  sys¬ 
tem  those  remedies  that  are  more 
appropriate  for  administrative  and  alter¬ 
native  means  of  dispute  resolution.  The 
American  public  still  demands  access  to 
our  civil  jury  system,  and  we  should  resist 
any  effort  to  reduce  that  access.  Our  tort 
and  civil  jury  system  has  been  a  valuable 
and  indispensable  means  of  dispute  reso¬ 
lution  by  allocating  responsibility 
between  the  parties.  A  new  broom 
sweeps  clean,  but  we  do  not  need  a  new 
broom  — merely  an  examination  and 
modification  of  the  existing  one. 
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jury  trial  to  orient  the  client  to  the  likely 

outcome  if  the  matter  proceeds  to  trial. 

7.  The  settlement  partner's  time  is 
billed  separately.  In  one  recent  experi¬ 
ence,  the  separate  settlement  effort  added 
about  five  percent  to  the  client's  overall 
bill  from  our  firm  fora  large  case  which 
settled  on  the  eve  of  trial.  (Some  of  this 
amount  would  have  been  spent  even  if 
there  had  been  no  settlement  partner, 
because  the  litigation  partner  would  have 
brought  in  others  to  consult  on  some 
important  tactical  and  strategic  judg¬ 
ments.)  If  the  case  settles  earlier  in  the 
pretrial  process,  the  percentage  cost  may 
be  higher,  but  the  total  bill  almost  cer¬ 
tainly  will  be  substantially  lower.  It  is  use¬ 


ful  to  have  clients  view  settlement  as  a 
separate  effort  that  can  be  controlled  with 
respect  to  cost.  Separate  billing  of  settle¬ 
ment  (partner  and  associate  time  on  set¬ 
tlement  matters),  even  if  it  is  only  a  sep¬ 
arate  entry  on  a  consolidated  bill,  will 
help  the  client  accept  the  process  and 
enhance  the  client’s  control,  which  is 
often  critical  to  success.  Where  the  cli¬ 
ent  is  a  corporate  law  department,  the  in- 
house  lawyer  supervising  the  matter  may 
well  have  the  necessary  interest  and  avail¬ 
ability  to  serve  effectively  as  the  separate 
settlement  attorney. 

We  think  this  two-track  approach  has 
real  merit  in  the  right  case.  Certain  kinds 
of  cases  seem  particularly  well  suited  to 
it:  expensive,  high  stakes  cases  of  sub¬ 


stantial  complexity;  cases  in  which  a 
defendant  must  deal  separately  with  a 
number  of  plaintiffs  in  parallel  proceed¬ 
ings;  cases  in  which  multiple  defendants 
must  settle  both  with  a  plaintiff  (or  plain¬ 
tiffs)  and  among  themselves.  Even  in 
smaller,  less  complex  cases,  it  may  be 
cost  effective  to  pursue  this  approach  for 
a  few  hours  or  days  at  the  outset. 

We  were  interested  to  see  the  two-track 
approach  advocated  recently  by  Profes¬ 
sor  Roger  Fisher,  whose  Getting  to  Yes: 
Negotiating  Agreement  Without  Giving 
In  (Houghton  Mifflin  1981,  Penguin 
1983)  has  become  a  touchstone  of  the  new 
settlement  consciousness.  Indeed,  it  is 
one  of  the  major  proposals  Fisher  sets 
forth  in  a  hypothetical  letter  from  a  chief 
executive  officer  to  his  outside  litigation 
firm  urging  efforts  to  settle  more  matters 
and  to  settle  them  earlier.  Fisher,  He  Who 
Pays  the  Piper,  63  Harv  Bus  Rev  .  No. 
2  at  156-57  (March-April  1985). 

Just  as  every  case  is  different,  every 
scttlemenl  is  different.  We  are  still 
experimenting  with  and  still  learning 
about  how  to  use  the  two-partner 
approach  to  settlement.  But  we  think  it 
is  a  useful  device  that  should  be  consid¬ 
ered  in  any  major  litigation. 
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Summary  Jury  Trials 


by  Thomas  D.  Lambros 


{Most  cases  settle.  Although  the  jury  trial  continues  to  be  at 
the  core  of  our  system  of  justice,  the  expense  and  burdens  of 
taking  a  case  that  far  suggest  that  it  should  be  a  method  of  last 
resort. 

Fair  settlements  can  be  reached  in  even  the  most  complex 
cases  through  the  thoughtful  use  of  other  methods.  One  that 
has  proved  particularly  valuable  is  the  summary  jury  trial. 

A  summary  trial  is  an  abbreviated  presentation  to  an  advi¬ 
sory  jury  to  show  the  parties,  the  lawyers,  and  the  judge  how 
jurors  react  to  the  dispute.  The  procedure  is  nonbinding,  unless 
all  parties  agree  otherwise,  and  so  it  does  not  impair  the  con- 
I  stitutional  right  to  a  trial  by  jury.  Summary  jury  trials  foster 
settlements  by  immersing  the  parties  in  the  trial  experience  and 
h  giving  them  an  advisory  verdict. 

The  summary  jury  trial  is  my  way  of  linking  the  great  heri¬ 
tage  of  the  jury  trial  with  modem  methods  of  resolving  dis¬ 
putes.  Before  joining  the  federal  bench  in  1967,  1  was  a  trial 
judge  on  the  Court  of  Common  Pleas  for  Ashtabula  County, 
Ohio.  On  both  the  state  and  federal  benches,  as  I  watched  the 
growth  of  court  dockets  across  the  country,  I  saw-  a  need  for 
new,  efficient  procedures  that  retain  the  good  aspects  of  the 
jury  trial  while  encouraging  settlements.  So  I  invented  the  sum- 
i  mary  jury  trial  as  a  way  to  reduce  the  stresses  on  the  judicial 
system  while  safeguarding  the  time-tested  process  of  trial  by 
i  jury. 

The  summary  jury  trial  is  not  intended  to  replace  the  tradi¬ 
tional  jury  trial.  Instead,  judges  can  use  it  to  settle  cases  when 
negotiations  fail. 

In  the  right  case,  a  summary  jury  trial  is  effective  fora  vari¬ 
ety  of  reasons.  The  parties  are  generally  more  receptive  to  set¬ 
tlement  after  they  see  how  jurors  react  to  the  conflicting  evi¬ 
dence,  test  the  strengths  and  weaknesses  of  their  arguments, 
and  have  the  satisfaction  of  speaking  their  piece  in  court. 

A  summary  jury  trial  often  produces  the  same  sorts  of  psy¬ 
chological  strains  on  the  litigants  as  a  full-blown  jury  trial.  The 
specter  of  an  approaching  summary  jury  trial  usually  intensi¬ 
fies  the  parties’  efforts  to  settle. 


The  author  is  a  United  Slates  District  Judge  for  the  Northern  District  of  Ohio. 


Because  the  parties  are  required  to  attend  the  summary  jury 
trial,  the  procedure  is  particularly  effective  when  the  trip 
through  the  legal  labyrinth  begins  to  tax  their  patience.  And 
when  the  summary  jury  trial  shows  them  what  they  have  been 
too  blinkered  to  see  on  their  own  when  they  were  sitting  across 
the  table  glaring  at  each  other,  settlement  discussions  may 
become  more  meaningful. 

Conserving  Valuable  Resources 

Summary  jury  trials  are  also  valuable  because  they  conserve 
resources.  Court  dockets  are  more  crowded  than  ever,  and  the 
costs  of  litigation  are  spiraling  upward.  Summary  jury  trials 
result  in  substantial  savings  because  they  settle  cases  at  an  early 
stage. 

The  savings  are  twofold.  First,  the  costs  to  the  parties  are 
reduced  because  the  litigation  is  abbreviated.  The  costs  they 
avoid  include  lawyers'  fees  for  prolonged  court  appearances, 
expenses  of  support  staff  and  paralegals,  fees  of  expert  wit¬ 
nesses,  and  the  other  costs  to  the  litigants  when  they  have  to 
spend  weeks  on  end  in  a  courtroom.  Second,  because  sum¬ 
mary  jury  trials  facilitate  settlements,  they  free  up  court  time 
for  those  cases  that  really  require  full  jury  trials. 

In  every  case,  the  judge  should  consider  whether  a  summary 
jury  trial  will  make  a  settlement  more  likely.  Whether  it  will 
be  the  most  effective  way  to  settle  a  case  depends  more  on  the 
dynamics  of  the  controversy  than  on  the  causes  of  action 
involved.  Summary  jury  trials  have  been  used  in  cases  rang¬ 
ing  from  simple  negligence  and  contract  actions  to  complex 
mass-tort  and  antitrust  cases. 

The  summary  jury  trial  is  intended  for  hardcore  cases  that 
defy  settlement  and  appear  destined  for  trial.  A  summary  jury 
trial  is  appropriate  if  the  discussions  have  reached  an  impasse, 
but  the  judge  believes  that  he  can  break  the  deadlock  by  expos¬ 
ing  the  parties  to  the  objective  verdict  of  an  impartial  jury. 

Federal  and  state  judges  have  the  authority  to  manage  their 
dockets  by  using  alternative  methods  to  settle  cases.  Under  Fed¬ 
eral  Rule  of  Civil  Procedure  16(c)(7).  a  district  court  may  adopt 
a  local  rule  specifically  authorizing  summary' jury  trials.  Even 
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without  a  local  rule.  Federal  Rule  16(c)(7)  empowers  a  district 
judge  to  “consider  and  take  action  with  respect  to  the  possibil¬ 
ity  of  settlement  or  the  use  of  extrajudicial  procedures  to  resolve 
the  dispute.'  The  judge's  broad  pretrial  management  powers 
under  Rule  16  plus  the  mandate  of  Rule  1  that  the  Federal  Rules 
be  applied  “to  secure  the  just,  speedy  and  inexpensive  deter¬ 
mination  of  every  case’  give  the  judge  the  authority  to  conduct 
summary  jury  trials. 

Lawyers  should  consider  requesting  summary  jury  trials. 
The  final  pretrial  conference  is  when  the  judge  and  counsel 
most  often  explore  alternatives  to  the  full-scale  war  of  a  jury 
trial.  Particularly  then,  lawyers  should  ask  themselves:  Have 
I  done  everything  I  can  to  resolve  this  case  favorably  to  my  cli¬ 
ent?  Is  there  an  alternative  to  exposing  my  client  to  the  stress 
and  expense  of  trial?  Is  my  client  (and  am  I)  too  emotionally 
involved  in  the  case  to  evaluate  it  objectively? 

The  summary  jury  trial  is  effective  when  settlement  seems 
impossible  because  of  a  client's  unyielding  attitude.  The  proce¬ 
dure  is  a  safe  and  inexpensive  way  to  show  a  recalcitrant  client 
that  his  case  is  weak. 

It  may  also  be  helpful  if  a  client  feels  that  settlement  would 
be  an  admission  of  weakness.  The  psychological  satisfaction 
of  courtroom  combat  is  important  to  many  litigants.  A  sum¬ 
mary  jury  trial  gives  them  the  opportunity  to  tell  their  story 
to  an  impartial  group  of  their  peers.  Having  had  their  day  in 
court,  they  may  no  longer  regard  settlement  as  cowardly. 

The  summary  jury  trial  has  three  phases:  pretrial  conferenc¬ 
ing;  jury  selection  and  formal  presentations;  post-trial  discus¬ 
sion  and  conferencing. 

Effective  pretrial  conferencing  is  essential .  At  the  beginning 
of  the  litigation,  the  judge  should  suggest  a  summary  jury  trial, 
so  that  counsel  will  be  prepared  if  this  alternative  is  later 
adopted.  In  subsequent  conferences,  the  judge  should 
thoroughly  explore  settlement  and  again  raise  the  possibility 
of  a  summary  jury  trial  The  decision  to  use  a  summary  jury 
trial  is  usually  made  at  the  last  regularly  scheduled  pretrial 
conference. 

Once  the  judge  decides  to  use  a  summary  jury  trial,  the 
remainder  of  the  conference  is  devoted  to  questions  about  the 
procedure.  With  proper  preparation,  the  proceedings  will  go 
smoothly  and  quickly  To  ensure  that  everyone  understands  the 
process,  the  judge  should  distribute  a  written  explanation  (or 
a  copy  of  this  article)  to  the  lawyers  and  their  clients. 

Preparing  for  Trial 

During  the  conference,  the  judge  should  make  sure  that  all 
necessary  discovery  has  been  completed.  He  should  also  rule 
on  all  pending  motions  on  the  merits,  so  that  the  parties'  presen¬ 
tations  will  closely  parallel  the  actual  trial. 

Because  the  summary  jury  trial  is  nonbinding,  evidentiary 
and  procedural  rules  should  be  few  and  flexible.  Nevertheless, 
at  the  conference,  the  lawyers  should  raise  any  questions  about 
the  materials  they  want  to  present,  including  any  opinions,  and 
the  judge  should  rule  on  anticipated  objections  and  consider 
motions  in  limine. 

No  later  than  three  working  days  before  the  date  of  the 
proceedings,  counsel  should  submit  proposed  jury  instructions 
and  briefs  on  any  novel  issues  of  law.  Each  party  should  file 
a  trial  memorandum  and  may  submit  proposed  voir  dire  ques¬ 
tions.  If  necessary,  the  court  may  require  the  parties  to  submit 
exhibit  lists  and  lists  of  witnesses  whose  testimony  will  be 
summarized. 


If  the  case  warrants,  the  judge  should  schedule  an  additional 
conference  right  before  the  summary  jury  trial.  It  is  a  good 
idea  to  require  the  litigants  to  be  there.  The  final  conference 
is  an  excellent  opportunity  for  the  parties  to  engage  in  inten¬ 
sive  settlement  discussions.  At  this  point  in  the  litigation,  the 
lawyers  are  practically  ready  for  trial .  The  strengths  and  weak¬ 
nesses  of  each  side’s  case  are  coming  to  light .  The  parties  real¬ 
ize  that  the  verdict  of  the  advisory  jury  will  unalterably  affect 
their  bargaining  positions  and  that  all  further  settlement 
demands  will  be  measured  against  it. 

If  the  case  does  not  settle,  the  proceedings  begin.  A  sum¬ 
mary'  jury  trial  is  like  a  regular  jury  trial,  only  shorter.  A  venire 
of  a  sufficient  number  is  called  to  provide  a  jury  of  six;’ alter¬ 
nates  are  unnecessary  for  this  abbreviated  proceeding. 

To  expeditejury  selection,  the  jury  commissioner  gives  the 
prospective  jurors  a  questionnaire  asking  for  name  and  occu¬ 
pation;  marital  status;  spouse's  name  and  occupation;  names 
and  ages  of  children;  previous  knowledge  of  the  parties,  coun¬ 
sel,  or  the  case;  and  any  prejudicial  attitudes  toward  the  par¬ 
ties  or  their  causes.  In  certain  cases  involving  complex  issues, 
a  more  detailed  inquiry  is  appropriate. 

While  the  potential  jurors  complete  their  questionnaires,  the 
judge  again  meets  with  counsel.  Often,  the  imminence  of  a  sum¬ 
mary  jury  trial  produces  a  settlement. 

If  not,  the  judge  calls  the  court  to  order  and  makes  a  few 
introductory  remarks.  He  briefly  explains  the  nature  of  the  case, 
as  well  as  the  summary  jury  trial  procedure.  He  says  that  the 
lawyers  have  reviewed  the  relevant  materials,  interviewed  the 
witnesses,  and  condensed  the  evidence,  which  they  will  pre¬ 
sent  to  the  jury  in  narrative  form.  He  tells  the  jurors  that  they 
will  later  be  instructed  on  the  applicable  law  and  the  use  of 
a  verdict  form. 

The  jurors  are  told  that  the  proceeding  will  be  completed 
in  a  single  day  and  that  their  verdict  will  help  the  parties  to 
resolve  the  dispute.  The  nonbinding  character  of  the  trial  is 
not  emphasized.  The  jurors  take  an  oath  to  return  a  true  ver¬ 
dict  based  on  all  the  evidence. 

After  this  introduction,  the  judge  conducts  a  brief  voir  dire, 
generally  posing  questions  to  the  full  panel  of  jurors.  The  judge 
and  the  lawyers  also  have  the  jurors’  responses  to  the  profile 
questionnaire.  Counsel  may  exercise  challenges  for  cause,  as 
well  as  two  peremptory  challenges.  The  first  six  jurors  seated 
after  the  challenges  constitute  the  panel. 

Before  the  formal  presentations,  each  side  should  give  a  five- 
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minute  overview  so  that  the  jury  can  see  the  entire  landscape 
of  the  controversy.  Normally,  the  lawyers  then  have  one  hour 
each  for  their  presentations. 

Usually,  the  plaintiff  devotes  45  minutes  to  its  case-in-chief, 
followed  by  the  defendant's  presentation  of  about  the  same 
length.  The  parties  may  then  use  their  remaining  15-minute 
periods  for  rebuttal  and  surrebuttal.  In  complex  cases,  coun¬ 
sel  should  be  given  additional  time  so  they  have  an  opportu¬ 
nity  to  make  comprehensive  presentations. 

Regardless  of  the  time  allotted,  the  lawyers  should  remem¬ 
ber  the  overall  goal  of  brevity.  Just  as  the  summary  jury  trial 
is  a  streamlined  version  of  a  formal  trial,  so  should  the  attor¬ 
neys’  presentations  be  pared  to  the  bone. 

Summary  jury  trials  eliminate  the  long,  drawn-out  process 
of  direct  and  cross-examination.  There  is  no  time  for  pettifog¬ 
gery  or  verbal  sophistry.  The  most  effective  presentations  are 
those  that,  early  on.  highlight  the  unique  personality  of  the  case. 

The  lawyers’  presentations  are  limited  to  summaries  of  evi¬ 
dence  that  would  be  admissible  at  trial.  Although  counsel  are 
permitted  to  mingle  representations  of  fact  with  legal  argu¬ 
ments,  they  should  be  responsible  and  restrained  in  their  argu¬ 
ments.  They  may  summarize,  comment  on,  and  quote  from 
the  evidence,  depositions,  interrogatories,  responses  to  requests 
for  admissions,  and  sworn  statements  of  potential  witnesses. 

In  the  absence  of  a  sworn  statement  from  a  witness,  the  law¬ 
yer  may  summarize  the  witness’s  probable  testimony  on  the 
basis  of  his  conversations  with  that  witness.  But  he  must  tell 
his  adversary  beforehand  that  he  plans  to  do  this,  so  that  the 
adversary,  too,  has  an  opportunity  to  speak  to  the  witness. 

Physical  evidence,  including  documents,  may  be  exhibited 
during  the  lawyers'  presentations  and  submitted  for  the  jury's 
examination  during  deliberations.  One  effective  way  to  pre¬ 
sent  documents  is  to  prepare  an  exhibit  notebook  for  each  juror, 
as  well  as  an  enlargement  of  each  exhibit  to  display  during  coun¬ 
sel's  oral  presentation. 


The  most  effective 
presentations  are  those  that, 
early  on,  highlight  the  unique 
personality'  of  the  case. 


Although  most  objections  should  be  handled  before  the 
proceeding,  the  court  may  entertain  objections  at  trial  if  coun¬ 
sel  exceeds  the  limits  of  propriety.  Besides  applying  the  rules 
of  evidence  in  a  practical  way,  the  judge  should  ensure  that  the 
representations  made  by  counsel  accurately  reflect  the  nature 
and  the  weight  of  the  evidence. 

For  example,  if  the  plaintiff  tries  to  establish  a  crucial  fact 
by  the  rather  questionable  testimony  of  one  witness,  and  the 
defendant  can  present  five  independent  witnesses  to  refute  that 
testimony,  the  plaintiffs  lawyer  should  not  be  allowed  to  assert 
the  crucial  fact  as-irrefutable  truth.  The  lawyers  should  also 
be  reminded  of  Disciplinary  Rule  7-106  of  the  Code  of  Profes¬ 
sional  Responsibility,  which  forbids  them  from  asserting  per¬ 
sonal  knowledge  of  the  facts  in  issue,  or  personal  opinions  as 


to  the  justness  of  a  cause  or  the  credibility  of  a  witness. 

Given  the  general  flexibility  of  a  summary  jury  trial,  there 
are  few  hard  and  fast  limitations  on  the  lawyers'  presentations. 
A  lawyer  should  not  hesitate  to  ask  the  judge  to  adapt  the 
proceeding  to  the  requirements  of  the  particular  case.  For  exam¬ 
ple,  the  judge  may  permit  key  witnesses  to  testify  in  an 
abbreviated  form,  especially  in  a  case  that  turns  on  the  credi¬ 
bility  of  a  particular  witness's  testimony. 

A  lawyer  may  also  be  allowed  to  use  a  videotape  to  summa¬ 
rize  his  case  or  to  show  the  jury  actual  witnesses  or  physical 
evidence.  This  method  was  used  in  a  personal  injury  case  before 
Judge  Lee  R.  West,  of  the  United  States  District  Court  for  the 
Western  District  of  Oklahoma.  The  tape  gave  an  overview  of 
the  plaintiff s  case,  and  it  included  an  animated  reconstruction 
of  the  accident  scene.  It  also  showed  the  litigant's  injuries  and 
their  effect  on  his  everyday  life. 

A  Practical  Charge 

At  the  close  of  the  lawyers’  presentations,  the  judge  should 
give  thejurors  a  practical  understanding  of  the  applicable  law. 
He  should  avoid  unnecessary  detail  and  should  explain  to  the 
jurors,  in  a  straightforward  manner,  the  basic  principles  they 
need  to  apply  to  decide  the  case  fairly. 

Thejurors  are  told  that  they  should  attempt  to  return  a  unani¬ 
mous  verdict.  They  are  given  a  verdict  form  containing  specific 
interrogatories,  a  general  liability  inquiry,  and  an  inquiry  about 
damages.  The  judge  may  tell  thejurors  that  if,  after  diligent 
efforts,  they  are  unable  to  reach  a  unanimous  verdict,  they  may 
return  separate  verdicts.  He  may  distribute  separate  verdict 
forms  initially  or  wait  until  after  the  jury  reports  a  deadlock 
to  mention  separate  verdicts. 

Once  the  jury  has  been  excused  to  deliberate,  the  judge  may 
engage  the  parties  in  further  settlement  negotiations.  These 
negotiations  have  a  special  urgency',  since  they  are  conducted 
in  the  shadow  of  an  impending  verdict. 

When  the  jurors  complete  their  deliberations,  they  return 
either  a  consensus  verdict  or  separate  verdicts.  Then  the  judge, 
the  attorneys,  the  parties,  and  thejurors  talk. 

The  judge  may  ask  thejurors  to  give  their  perceptions  of  the 
attorneys’  presentations  or  to  explain  the  reasoning  behind  the 
verdict.  The  lawyers  are  encouraged  to  discuss  the  case  with 
the  jurors. 

If  the  case  cannot  be  settled  during  or  immediately  after  the 
summary'  jury  trial ,  another  conference  is  scheduled  for  about 
a  month  later.  The  delay  gives  the  parties  a  chance  to  digest 
the  results  of  the  advisory  procedure. 

During  the  subsequent  conference,  the  discussion  focuses 
on  the  advisory  verdict  and  the  jurors' comments  on  the  case. 
Everyone  must  recognize  that  another  jury  would  probably 
return  a  similar  verdict  if  the  case  goes  to  trial.  Settlement  is 
the  next  logical  step.  If  the  case  still  cannot  be  settled,  it  is  set 
down  for  a  regular  jury  trial,  which  is  normally  held  within 
a  month,  but  which  may  be  postponed  if  settlement  negotia¬ 
tions  continue. 

Summary  jury  trials  focus  the  parties  on  the  essential  issues. 
So,  if  the  regular  trial  does  go  forward,  it  takes  less  time  and 
runs  more  smoothly  than  it  otherwise  might. 

The  traditional  jury  trial  is  still  the  foundation  of  our  system 
of  justice.  But  the  summary  jury  trial  has  proved  to  be  effec¬ 
tive  in  resolving  complex  disputes  because  it  provides  an  objec¬ 
tive  prediction  of  how  a  regular  jury'  would  decide  the  case.  O 
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Court-Appointed  Masters  as  Mediators 

Lawrence  E.  Susskind 


Judges  often  appoint  special  mas¬ 
ters  to  help  with  complex  cases. 
In  many  of  the  desegregation  cases  of 
the  1970s,  for  example,  special  mas¬ 
ters  were  assigned  to  oversee  the  de¬ 
velopment  and  implementation  of 
court-ordered  busing  plans.  In  bank¬ 
ruptcy  proceedings,  special  masters 
serve  as  court-appointed  executors 
to  preside  over  the  liquidation  of 
holdings.  Judges  have  also  appointed 
special  masters  to  serve  as 
"receivers”  of  public  agencies  and  to 
oversee  implementation  of  consent 
decrees  involving  reforms  at  prisons 
and  mental  institutions.1 

And,  during  the  past  few  years, 
federal  and  state  judges  have  em¬ 
ployed  special  masters  in  a  new  way 
— as  mediators  in  complex  public 
policy  disputes.  I  recently  served  as  a 
special  master  in  a  multi-party,  multi¬ 
issue  environmental  dispute,  and  the 
experience  proved  to  be  both  novel 
and  instructive.  Functioning  primar¬ 
ily  as  a  mediator,  my  assignment  was 
to  help  the  parties  develop  a  strategy 
for  allocating  the  costs  of  a  long-de¬ 
layed  pollution  cleanup  effort. 

More  than  forty  municipal,  region¬ 
al,  and  state  agencies  have  a  direct  in¬ 
terest  in  this  case.  One  of  the  munici¬ 
palities  in  the  region  brought  suit 
against  the  regional  sewage  author¬ 


ity,  challenging  the  design  of  the  pro¬ 
posed  county-wide  sewage  system 
and  the  proposed  allocation  of  costs 
for  the  cleanup.  Other  communities 
and  interested  parties  also  filed  suit, 
and  the  regional  authority  asked  the 
court  to  consider  all  the  claimants  to¬ 
gether,  in  order  to  avoid  a  succession 
of  separate  suits. 

Some  of  the  smaller  towns  in  the 
county  believe  that  they  should  not 
be  required  to  join  an  expensive  re¬ 
gional  sewage  system.  They  assert 
that  septic  systems  which  naturally 
percolate  waste  through  the  soil  or 
other  small-scale,  locally-managed 
waste  disposal  systems  are  adequate 
for  their  needs. 

There  is  a  great  deal  at  stake.  Ac¬ 
cording  to  the  sewage  authority,  it 
may  cost  as  much  as  $600  million  to 
meet  the  federal  clean  water  stand¬ 
ards  that  go  into  effect  in  1988.  By 
one  estimate  that  will  require  addi¬ 
tional  sewer  fees  of  more  than  $300 
per  household  each  year  for  at  least 
20  years. 

The  state  Superior  Court  imposed 
a  ban  on  all  new  sewer  connections 
pending  a  resolution  of  the  cleanup 
dispute,  bringing  the  development 
community  and  a  great  many  land¬ 
owners  into  the  conflict. 

The  U.S.  Environmental  Protec- 
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tion  Agency  and  the  state  environ¬ 
mental  agency  have  sought  through 
the  courts  to  require  the  communi¬ 
ties  involved  to  clean  up  the  rivers 
and  streams  in  the  county.  For  the 
fourteen  years  that  the  parties  have 
moved  in  and  out  of  court,  only  min¬ 
imal  investments  have  been  made  to 
keep  the  older  local  treatment  sys¬ 
tems  in  operating  order.  In  the  mean¬ 
time,  no  cleanup  has  taken  place,  the 
regional  authority  has  run  up  a  large 
debt  in  preparing  engineering  stud¬ 
ies,  the  cost  of  building  any  kind  of 
system  has  inflated  tremendously, 
and  federal  funds  to  subsidize  the 
construction  of  sewage  treatment  fa¬ 
cilities  have  dried  up.  To  put  the  cost 
of  the  dispute  in  perspective,  I  was 
shocked  to  discover  that  the  entire 
sewage  system  could  have  been  built 
in  1972  for  an  amount  equal  to  the 
current  $72  million  debt  the  author¬ 
ity  has  accumulated  in  legal  fees  and 
borrowing  (necessitated,  in  large 
part,  by  the  unwillingness  of  the 
cities  and  towns  to  start  paying  sewer 
charges  to  the  regional  authority). 

1  cannot  provide  more  details 
about  this  case  because  it  has  not  yet 
been  fully  resolved.  However,  sever¬ 
al  key  lessons  regarding  the  use  of 
court-appointed  masters  as  mediators 
seem  obvious  to  me  even  at  this 
point,  and  1  want  to  share  them  while 
my  impressions  are  still  fresh.  I  invite 
other  court-appointed  masters  in 
complex  public  disputes  to  share 
their  experiences  and  to  react  to  my 
comments. 

Why  Use  a  Special  Master 
As  a  Mediator? 

There  are  at  least  three  reasons  why  a 
judge  might  ask  a  special  master  to 
mediate.  First,  in  highly  complex 
cases,  where  a  judge  feels  the  judicial 
process  is  too  constraining  to  work 
out  the  elaborate  interplay  of  techni¬ 
cal  issues  and  competing  economic- 


interests,  he  or  she  may  use  a  master 
with  specialized  expertise  to  try  to 
work  out  an  accommodation  among 
the  parties.  Along  the  same  lines,  a 
judge  might  ask  a  master  to  seek  a 
mediated  solution  as  a  way  of  en¬ 
couraging  speedy  resolution  of  a 
conflict  in  a  situation  in  which  con¬ 
tinued  appeals  would  only  exacer¬ 
bate  the  problem.  One  mediator  I 
know  was  appointed  as  a  special 
master  in  a  complex  dispute  because 
any  further  delay  in  settling  the  hos¬ 
tilities  might  actually  have  cost  addi¬ 
tional  lives. 

A  second  reason  for  appointing  a 
special  master  to  mediate  is  to  nar¬ 
row  the  range  of  issues  that  the  court 
must  address,  saving  time  and  money. 
In  complex  disputes  the  process  of 
discovery  can  go  on  for  an  extended 
period.  Also,  when  technically  so¬ 
phisticated  witnesses  must  be  cross- 
examined,  the  judge  and  jury  may  be 
hopelessly  beyond  their  abilities  to 
follow  the  arguments  presented. 

In  my  case,  I  was  fortunate  to  have 
a  highly  skilled  team  of  assistants  and 
expert  consultants.  With  their  help, 
and  the  help  of  my  co-mediator  (who 
provided  a  local  point  of  contact  for 
the  parties  since  I  am  from  out-of- 
state),  we  produced  a  computer 
model  that  the  parties  can  use  to  test 
the  cost  implications  of  alternative 
settlement  packages. 

The  complexity  of  some  court  pro¬ 
ceedings  can  be  reduced  or  avoided 
if  a  mediator  can  bring  the  parties  to 
a  stipulated  agreement  on  some  of 
the  issues  or,  at  least,  get  them  to 
agree  to  a  certain  body  of  factual 
material  through  an  informal  process 
of  joint  fact-finding.  Unconstrained 
by  the  formal  rules  of  evidence  and 
court  procedure,  a  mediator  may  be 
able  to  assist  the  parties  (and  the 
court)  in  narrowing  and  illuminating 
the  issues. 

A  mediator,  meeting  privately  with 
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each  of  the  parties,  may  also  be  able 
to  pinpoint  the  most  serious  con¬ 
cerns  of  each  party  as  well  as  their 
true  “walk  away  positions”  on  key 
issues.  Armed  with  this  information, 
especially  in  cases  that  do  not  in¬ 
volve  questions  of  fundamental 
rights,  the  court  may  be  better  able 
to  develop  an  order  that  all  sides  will 
accept;  such  an  order,  in  turn,  would 
head  off  lengthy  and  costly  appeals. 

A  third  reason  a  court  might  ask  a 
special  master  to  mediate  is  to  help 
generate  new  ideas  for  the  parties  to 
consider,  thereby  encouraging  out- 
of-court  settlement.  Judges  are  rarely 
expert  enough  on  the  issues  before 
them  to  propose  entirely  new  op¬ 
tions  for  the  parties  to  consider.  A 
special  master  (with  access  to  inde¬ 
pendent  technical  assistance)  may  be 
able  to  come  up  with  good  ideas  that 
none  of  the  parties  had  considered.  A 
technically-skilled,  nonpartisan  inter- 
venor  is  often  in  an  ideal  position  to 
invent  ways  of  reconciling  the  inter¬ 
ests  of  the  parties  that  all  sides  will 
find  satisfactory. 

Many  special  masters  function 
solely  as  fact-finders  or  arbitrators  (in 
the  sense  that  they  make  recommen¬ 
dations  to  the  court  suggesting  w'ays 
of  handling  the  differences  among 
the  parties).  Special  masters  function¬ 
ing  as  mediators,  as  1  did,  seek  to  as¬ 
sist  the  parties  in  reaching  an  out-of- 
court  settlement,  or  at  least  an  accord 
that  the  court  will  accept.  Unlike 
other  informal  mediation  situations, 
however,  the  special  master  has 
certain  powers  that  most  mediators 
do  not  have.  1  found  these  a  bit  over¬ 
whelming  at  first,  and,  in  the  end,  1 
discovered  that  they  also  have  their 
drawbacks. 

The  Powers  of  the 
Special  Master 

The  court  can  require  the  parties  to 
appear  before  a  special  master.  This  is 


certainly  something  that  mediators 
are  not  used  to.  Usually  a  mediator 
has  to  spend  a  great  deal  of  time  es¬ 
tablishing  his  or  her  credibility  and 
convincing  all  the  parties  to  come  to 
the  negotiating  table.  When  mediat¬ 
ing  as  a  special  master,  it  is  not  neces¬ 
sary  to  “sell”  the  parties  on  the  ad¬ 
vantages  of  using  an  outside  helper. 
In  general,  there  are  few'  problems  of 
entry  (e.g.,  being  asked  to  mediate  by 
one  side  and  then  having  to  convince 
the  others  of  the  mediator’s  non- 
partisanship). 

Because  the  court  can  issue  an  or¬ 
der  embodying  the  results  of  an  in¬ 
formal  negotiation,  the  parties  to  a 
dispute  are  not  as  likely  to  be  skepti¬ 
cal  about  the  value  of  the  informal 
process.  Indeed,  the  prospect  of 
court  enforcement  of  a  negotiated 
agreement  frees  the  parties  from 
having  to  invent  ways  of  holding 
each  other  to  their  commitments. 

A  special  master  can  use  the  threat 
of  the  formal  discovery  process  to 
encourage  the  parties  to  be  forth¬ 
coming  with  technical  information. 
In  addition,  if  the  special  master  has 
access  to  his  or  her  own  technical  ad¬ 
visers  (which  w'as  the  case  for  me), 
he  or  she  may  well  be  able  to  head 
off  conflicts  over  facts  and  forecasts. 
This  should  help  focus  the  parties  on 
w'ays  of  dealing  with  their  differing 
interests. 

While  1  would  not  necessarily  ad¬ 
vise  it,  the  master  can  ask  the  judge 
to  require  the  parties  to  provide  a 
written  indication  that  they  have 
considered  certain  options  pur  for¬ 
ward  by  the  other  side  or  by  the  me¬ 
diator.  Most  mediators  have  no  way 
of  forcing  the  parties  to  give  serious 
consideration  to  such  alternatives,  or 
to  force  a  party  to  spell  out  why  a 
certain  proposal  is  unacceptable. 

The  court  can  monitor  implemen¬ 
tation  of  an  agreement  and  guarantee 
the  parties  that,  if  circumstances 
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change,  an  agreement  can  be  re¬ 
opened.  This  promise  may  encour¬ 
age  the  parties  to  explore  contingent 
commitments  that  would  otherwise 
seem  unrealistic.  The  possibility  of 
contingent  agreements,  in  my  view, 
increases  the  likelihood  of  settlement. 

As  a  mediator,  it  was  a  heady  feel¬ 
ing  to  be  able  to  tell  the  parties  where 
and  when  I  wanted  to  meet.  By  the 
way,  this  made  it  possible  for  me  to 
accomplish  a  great  deal  more  in  a 
shorter  time,  since  1  didn’t  have  to  do 
as  much  travelling.  All  in  all,  the  pre¬ 
negotiation  stages  of  the  mediation 
process  were  much  easier  than  usual. 
1  should  point  out,  though,  that  we 
still  had  enormous  difficulty  reaching 
an  accord. 

The  Drawbacks 

There  is  a  downside  to  each  of  the 
points  I've  mentioned.  For  example, 
when  the  parties  don't  feel  that  their 
participation  in  the  mediation  pro¬ 
cess  is  really  voluntary,  they  spend  a 
great  deal  more  time  behaving  like 
adversaries.  They  treated  me  as  if  I 
were  a  judge,  making  it  difficult  for 
us  to  move  into  a  problem-solving 
mode. 

The  parties  felt  they  needed  to 
have  their  lawyers  present  when  they 
met  with  me.  As  every  mediator 
knows,  that  is  not  necessarily  the 
best  context  in  which  to  work  on  the 
invention  of  ways  to  maximize  joint 
gains. 

Also,  since  the  parties  were  not 
consulted  explicitly  by  the  judge 
about  my  selection,  they  did  not  ne¬ 
cessarily  feel  that  I  was  going  to  be 
responsive  to  their  concerns.  I 
should  note  that  the  judge  did  give 
the  parties  a  chance  to  comment  on 
his  intention  to  appoint  a  mediator. 
He  also  chose  an  organization  within 
the  state  as  the  institutional  setting 
through  which  1  could  work;  that  or¬ 
ganization  had  suggested  my  name  to 


the  judge. 

When  the  mediation  process  takes 
place  within  "the  shadow  of  the 
robe,"  constraints  emerge  that  gen¬ 
erally  do  not  affect  mediators  who 
operate  informally.  One  such  issue 
was  the  question  of  due  process. 
Should  all  parties  be  given  a  chance 
to  cross-examine  those  presenting  in¬ 
formation  to  the  mediator?  Should 
the  mediator  be  bound  by  ex  parte 
rules?  Should  all  mediation  sessions 
be  conducted  in  public? 

All  of  these  questions  were  raised, 
and  I  know  none  of  the  answers.  1  do 
know  that,  beyond  a  certain  point, 
the  imposition  of  too  many  due  pro¬ 
cess  requirements  will  undermine 
the  value  of  mediation.  On  the  other 
hand,  if  the  judge  issues  an  order 
based  on  a  mediator’s  report  (regard¬ 
ing  the  progress  the  parties  have 
made  in  trying  to  reach  agreement) 
and  the  parties  are  not  entirely  happy 
with  what  the  mediator  has  to  say, 
they  may  have  a  legitimate  due  pro¬ 
cess  complaint. 

The  judge  in  my  case  responded  to 
these  concerns  in  what  seemed  to  me 
to  be  a  very  intelligent  manner.  First, 
he  asked  for  a  written  report  that  he 
could  distribute  to  all  the  parties.  He 
gave  them  a  chance  to  comment  on 
both  the  substance  of  the  report  (i.e. , 
primarily  a  .statement  of  principles 
for  handling  the  cost  allocation  prob¬ 
lem)  as  well  as  the  mediation  process 
by  which  the  principles  were  devel¬ 
oped.  He  did  this  before  he  made  any 
comment  or  took  any  action.  Sec¬ 
ond,  he  offered  to  hold  plenary 
hearings  on  particular  issues  that  any 
party  felt  had  not  been  adequately 
addressed. 

The  judge  encouraged  me  to  meet 
privately  with  each  of  the  parties.  1 
promised  them  confidentiality  to  the 
extent  the  law  permitted  me  to  do  so. 
Based  on  the  ideas  generated  in  these 
private  meetings,  we  circulated  drafts 
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of  proposed  agreements  that  I  wrote 
(with  the  help  of  my  co-mediator  and 
a  very  able  staff  from  within  the 
state).  Then,  we  organized  a  public 
session  to  review  reactions  to  a  draft 
of  the  proposed  agreement.  Still 
other  drafts  were  developed,  follow¬ 
ing  further  private  communications 
with  concerned  parties. 

While  my  goal  was  to  help  the  par¬ 
ties  achieve  an  agreement,  it  seemed 
from  the  outset  that  the  most  likely 
outcome  was  a  court  order  embody¬ 
ing  as  much  of  the  negotiated  agree¬ 
ment  as  possible.  Some  of  the  parties 
clearly  felt  that  only  a  court  order 
would  ensure  compliance  by  the 
others;  in  addition,  it  would  allow 
many  of  the  public  officials  involved 
to  explain  to  their  constituents  that 
the  agreement  was  something  they 
had  been  ordered  to  accept. 

A  mediator  operating  as  a  special 
master  may  find,  as  other  mediators 
often  do,  that  for  some  parties  delay 
is  their  best  option.  Under  normal 
mediating  circumstances,  a  mediator 
explains  to  the  parties  that  there  is  no 
point  continuing  if  a  key  player  de¬ 
cides  to  “sit  out”  the  negotiations  or 
remains  doggedly  uncooperative.  A 
special  master,  however,  must  keep 
going  as  long  as  the  judge  says  to 
keep  going.  Since  the  master  is  work¬ 
ing  primarily  for  the  judge  rather 
than  the  parties,  he  or  she  must  con¬ 
tinue  with  the  process.  1  was  ex¬ 
tremely  uneasy  about  the  conflict 
this  situation  created  between  my 
obligation  to  the  parties  and  my  re¬ 
sponsibility  to  live  within  the  time 
and  legal  constraints  imposed  by  the 
judge. 

Some  Guidelines 

Based  on  my  experience  and  weigh¬ 
ing  the  advantages  and  disadvantages 
of  mediating  as  a  special  master,  I 
would  urge  judges  to  consider  using 
masters  as  mediators  in  certain  com¬ 


plex  cases,  particularly  those  involv¬ 
ing  a  great  deal  of  scientific  or  techni¬ 
cal  uncertainty. 

Judges,  however,  should  be  aware 
of  the  conflicts  that  mediating  as  a 
special  master  can  create  for  the  me¬ 
diator  and  the  confusion  that  this 
form  of  mediation  can  cause  the 
parties. 

Also,  mediation  takes  time.  If  the 
court  is  only  interested  in  saving  time 
(and  not  necessarily  in  working 
toward  an  out-of-court  settlement), 
mediation  might  not  be  appropriate. 
While  1  believe  that  mediation  can 
save  time  in  the  long  run  (by  avoid¬ 
ing  a  lengthy  appeals  process),  it  may 
initially  take  extra  time. 

The  court  should  try  to  clarify  at 
the  outset  what  its  due  process  ex¬ 
pectations  are,  and  these  should  be 
explained  ahead  of  time  to  everyone 
involved.  The  extent  to  which  the 
mediator  can  promise  confidentiality 
should  also  be  clarified  at  the  outset. 
In  disputes  involving  the  allocation 
of  public  resources,  I  would  urge 
masters/mediators  to  include  as 
many  public  sessions  as  possible. 

In  addition,  I  would  encourage 
masters  to  maintain  close  contact 
with  the  news  media  and  to  serve  as 
the  point  of  contact  for  reporters  in¬ 
terested  in  keeping  track  of  develop¬ 
ments.  An  unwillingness  to  talk  with 
the  press  is  likely  to  lead  to  pressure 
on  the  parties  to  negotiate  through 
the  press.  This  guideline,  of  course, 
should  be  discussed  ahead  of  time 
with  the  judge. 

1  believe  that  the  parties  to  a  dis¬ 
pute  should  be  given  a  chance  to 
help  design  the  process  of  mediation 
that  the  master/mediator  will  use. 
They  should  also,  in  my  view,  have 
veto  power  over  the  selection  of  a 
particular  special  master.  The  more 
involved  the  parties  are  in  the  design 
of  the  mediation  process,  the  less 
troublesome  the  mandatory  nature 
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of  court-supervised  mediation  wiN 
be. 

In  my  view,  judges  should  try  to 
select  mediators  with  expert  knowl¬ 
edge  of  the  substantive  issues  at 
stake,  or  at  least  be  prepared  to  pro¬ 
vide  sufficient  financial  resources  for 
the  mediator  to  build  a  technical 
staff.  This,  I  think,  is  key  to  encour¬ 
aging  joint  fact-finding. 

Finally,  when  judges  circulate 
copies  of  the  master/mediator’s  final 
report  (especially  if  it  is  a  negotiated 
agreement),  I  would  urge  they  not 


ask  the  parties  if  they  are  entirely 
happy  with  the  product.  This  will 
merely  encourage  the  parties  to  re¬ 
treat  to  their  original  positions  if  they 
have  not  gotten  everything  they 
wanted.  Instead,  judges  should  use  a 
single  text  negotiating  procedure — 
inviting  all  the  parties  to  improve  the 
mediator’s  proposed  agreements 
when  they  are  in  draft  form. 

Obviously,  one  case  is  insufficient 
as  a  basis  for  drawing  firm  conclu¬ 
sions.  I  look  forw  ard  to  hearing  from 
other  special  masters. 


NOTE 


1.  For  more  information,  see  Henry  R.  Perritt,  Jr.,  '  "And  the  Whole  F'arth  Was  oi  One 
Language  — A  Broad  View  of  Dispute  Resolution,"'  ViUanova  Lau  Review  29,  np.  0  (November 
1984):  1297- 130-4.  Also,  see  "Implementation  Problems  in  Institutional  Reform  Litigation  " 
Harvard  Law  Review  91  (197?):428-463. 
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3.  GOVERNMENT  ADR  POLICIES  AND  PRACTICES 
A.  SURVEY  OF  FEDERAL  AGENCIES 


This  survey  seeks  to  "catalog"  the  current  uses  by  agencies  of  alternative  means  of 
dispute  resolution,  other  than  negotiated  rulemaking.  It  is  based  on  a  review  of  all 
references  in  the  United  States  Code  to  the  terms  "arbitration,  mediation,  conciliation, 
negotiation,  or  informal",  on  questionnaires  to  federal  agencies,  and  on  reports  of  programs 
that  have  come  to  our  attention  informally.* 

It  excludes  for  the  most  part  programs  dealing  solely  with  labor  relations,  even  though 
historically  these  programs  have  made  the  greatest  use  of  ADR  techniques.  They  are  not 
included  because  in  the  context  of  ADR,  the  labor  area  is  viewed  as  unique  and  because  they 
so  closely  resemble  their  private  sector  counterparts. 


Commodity  Futures  Trading  Commission. 

The  Commodity  Exchange  Act  of  1974  (Pub.  L.  93-463)  established  a  reparations 
procedure  by  which  individuals  alleging  injury  under  the  act,  as  a  result  of  a  violation 
caused  by  a  registered  commodities  trading  professional,  could  have  their  claims  adjudicated 
by  the  CFTC.  The  Act  offers  this  reparations  procedure  as  an  alternative  to  civil  litigation 
or  resort  to  a  privately  sponsored  dispute  resolution  mechanism.  Congress  amended  the 
reparations  provision  in  1982  (Pub.  L.  97-444,  96  Stat.  2308,  7  U.S.C.  §  18  (b))  to  grant 
CFTC  the  power  to  promulgate  rules,  regulations,  and  orders  necessary  to  provide  for  the 
efficient  and  expeditious  administration  of  reparations  claims.  CFTC’s  subsequent  rules 
created  a  three  track  decisionmaking  procedure  including  (1)  a  voluntary  decisional 
procedure  (analogous  to  commercial  arbitration),  (2)  a  summary  decisional  procedure  for 
claims  of  up  to  $10,000,  and  (3)  a  formal  ALJ  decisional  procedure  for  claims  exceeding 
$10,000. 

The  Commodity  Exchange  Act  also  encouraged  private  sector  mechanisms  for  dispute 
resolution  in  requiring  designated  contract  markets  and  registered  futures  associations  to 
provide  a  voluntary  equitable  procedure  through  arbitration  or  otherwise,  for  the  settlement 
of  customers’  claims  and  grievances  against  any  member  or  employee.  See  7  U.S.C.  §§  7A(11), 
21(b)(10).  There  is  currently  no  limitation  on  the  monetary  value  of  claims  which  may  be 
subject  to  arbitration.  The  Commission  recently  amended  its  rules  under  17  CFR  §§  170.8, 
180.2  to  encourage  the  use  of  arbitration  as  a  means  of  dispute  resolution.  See  48  Fed.  Reg. 
22,136.  The  National  Futures  Association  has  recently  introduced  an  arbitration  program  that 
has  been  used  in  many  disputes.  These  processes  are  discussed  at  length  in  Philip  J.  Harter, 
Points  on  a  Continuum:  Dispute  Resolution  Procedures  and  the  Administrative  Process  and 
Marianne  K.  Smythe,  The  Reparations  Program  at  the  Commodity  Futures  Trading 
Commission:  An  Alternative  Means  of  Dispute  Resolution,  both  reports  to  the  Administrative 
Conference  of  the  U.S. 


The  content  of  this  survey  is  derived  largely  from  an  appendix  in  Philip  Harter’s  1986 
report  to  the  Conference,  Points  on  a  Continuum:  Dispute  Resolution  Procedures  and  the 
Administrative  Process.  That  appendix  has  been  updated  and  expanded  by  the  Office  of  the 
1  Chairman  of  the  Administrative  Conference. 
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Consumer  Product  Safety  Commission. 

Under  the  Federal  Hazardous  Substances  Act,  15  U.S.C.  §  1266,  the  Commission  must 
provide  any  person  alleged  to  have  violated  the  Act  appropriate  notice  and  opportunity  to 
present  his  views  either  orally  or  in  writing  prior  to  the  Commission’s  referring  a  case  to  the 
U.S.  Attorney  for  criminal  prosecution.  The  Commission  is  also  required  to  use  informal 
dispute  resolution  procedures  under  5  CFR  §  752.404  in  the  settlement  of  any  employee 
disputes. 


Department  of  Agriculture. 

Packers  and  Stockyard  Division.  Private  parties  may  file  complaints  under  the  Packers 
and  Stockyards  Act.  See  7  U.S.C.  §  181  et  seq.  This  complaint  is  filed  in  the  field  offices  of 
the  Packers  and  Stockyards  Administration.  The  office  will  investigate  the  complaint  and  the 
regional  supervisor  may  then  express  his  opinions  to  the  parties  orally  or  by  letter  as  to 
whether  respondent  may  be  liable  to  pay  the  complainant.  After  this  process,  if  the  parties 
wish  to  litigate,  the  case  is  referred  to  the  Office  of  General  Counsel  for  a  reparation 
proceeding.  Records  of  the  numbers  of  such  mediations  which  have  not  been  followed  by 
reparation  cases  have  not  been  kept  in  recent  years.  In  fiscal  year  1974,  the  number  of 
mediation  cases  was  approximately  600  which  far  exceeded  the  number  of  formal  reparations 
proceedings. 

Natural  Resources  Division.  The  agency  conducts  agency-initiated  methods  of  dispute 
resolution  under  the  National  Forest  System.  The  procedures  for  dispute  resolution  include 
appeals  of  decisions  of  forest  officers  under  36  CFR  §  211.18.  This  is  a  broad  informal 
appeals  process  which  is  applied  in  approximately  300  cases  annually.  Other  rules  of 
procedure  include  36  CFR  §  228.14  which  is  an  appeals  process  available  to  mineral  operators 
aggrieved  by  decisions  in  connection  with  the  regulations  governing  locatable  minerals  and  36 
CFR  §  292.15  which  is  an  appeals  process  for  owners  of  private  land  within  the  Sawtooth 
National  Recreation  Area.  A  line  officer  of  the  Forest  Service  resolves  disputes  in  each  of 
these  specified  procedures. 


Department  of  Commerce. 

National  Oceanic  and  Atmospheric  Administration.  The  Office  of  the  Secretary  conducts 
a  mediation  of  coastal  zone  management  disputes  under  the  Coastal  Zone  Management  Act  16 
U.S.C.  §§  1451  et  seq.  Under  the  Act,  the  Secretary  of  Commerce  is  authorized  to  mediate 
disputes  between  a  federal  agency  and  a  coastal  state  concerning  a  coastal  management 
program.  The  Act  also  authorizes  the  Office  of  Ocean  and  Coastal  Resources  Management  to 
mediate  where  a  state  agency  intends  to  object  to  a  federally  licensed  activity.  The 
mediation  must  be  agreed  to  by  all  parties.  It  is  used  once  or  twice  a  year.  The  mediation  is 
governed  by  15  CFR  part  930,  subpart  G.  See  also,  15  CFR  §  930.124.  If  the  mediation  is 
not  agreed  to  or  fails,  all  parties  have  recourse  to  the  courts.  If  informal  mediation  fails, 
formal  appeal  may  be  taken  to  the  Secretary  of  Commerce. 

The  National  Oceanic  and  Atmospheric  Administration  also  administers  the  Deep  Seabed 
Hard  Mineral  Resources  Act,  30  U.S.C.  §  1401  et  seq.  with  implementing  regulations  at  15 
CFR  part  980.  Under  this  Act,  U.S.  companies  seeking  licenses  to  mine  manganese  must 
resolve  all  disputes  involving  overlapping  mine  sites.  The  administrator  of  NOAA  may 
resolve  these  conflicts  applying  principles  of  equity.  Under  15  CFR  §  970.302  the 
administrator  will  encourage  companies  to  resolve  the  conflicts  voluntarily.  The  NOAA  will 
then  review  any  subsequent  voluntary  agreement.  This  method  of  dispute  resolution  has 
been  used  one  time. 
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Office  of  Anti-Boycott  Compliance.  This  office  uses  the  procedures  followed  by  the 
Office  of  Export  Enforcement  in  all  of  its  disputes. 

Office  of  Export  Enforcement.  Under  the  Export  Administration  Act  of  1979  50  U.S.C. 
Appendix  2410  the  Office  of  Export  Enforcement  (OEE)  issues  an  initial  contact  letter 
informing  a  party  of  its  intention  to  issue  a  charging  letter.  The  party  may  discuss  the 
proposed  charges  with  the  OEE  and  attempt  to  reach  a  precharging  letter  settlement.  This 
method  is  used  approximately  50%  of  the  time  and  results  in  settlement  of  the  dispute  95% 
of  the  time.  This  settlement  is  governed  by  regulations  at  15  CFR  §  388.17(b).  If  the  dispute 
is  not  resolved,  the  charging  letter  is  issued.  The  consent  agreement  which  results  from  this 
process  is  reviewed  by  the  Deputy  Assistant  for  Export  Enforcement. 

Personnel  Law  Division.  The  Division  conducts  arbitration  of  employee  grievances  under 
the  Civil  Service  Reform  Act,  5  U.S.C.  §  7121.  Arbitration  has  been  used  approximately  eight 
times  a  year  and  is  governed  by  regulations  in  29  CFR  §  1404  and  Collective  Bargaining 
Agreements. 


Department  of  Defense. 

The  vast  majority  of  dispute  resolution  mechanisms  within  the  Department  of  Defense 
are  not  conducted  pursuant  to  the  APA.  The  following  are  the  responses  of  the  component 
agencies  within  the  Department  of  Defense  which  use  alternative  forms  of  dispute  resolution. 

Army  Corps  of  Engineers.  The  Corps  of  Engineers  has  made  a  significant  effort  to 
implement  ADR  into  its  decisional  processes.  It  uses  an  intervening  management  level 
review  to  attempt  to  resolve  contract  disputes  that  would  otherwise  have  to  be  resolved  by 
resort  to  trial-type  hearings  before  the  Engineers  Board  of  Contract  Appeals.  This  informal 
review  is  called  Division  Review  of  Final  Contracting  Officer  Decisions  Made  at  the  District 
Level.  This  review  involves  a  document  review  and  an  informal  hearing  held  by  the  division 
engineer  or  his  deputy  at  which  both  the  contracting  officer  and  the  contractor  appear  and 
present  their  views  and  arguments.  The  division  review  informal  hearing  process  is  used  at 
the  option  of  the  division  engineer.  The  process  is  used  in  about  1/4  to  1/2  of  all  contract 
dispute  cases.  There  are  no  formal  rules  of  practice  or  procedure  for  this  review  process. 

The  hearing  is  informal  and  within  the  sole  discretion  of  the  division  engineer  who  presides 
at  these  informal  hearings.  If  the  dispute  is  not  resolved,  the  Engineers  Board  of  Contract 
Appeals  may  hold  a  more  formal  hearing  and  subsequently  render  a  decision.  In  at  least  one 
region,  a  panel  of  experts  has  been  used  to  resolve  controversies  at  the  pre-litigation  stage. 

The  minitrial  has  been  used  successfully  by  the  Corps  of  Engineers  to  resolve  several 
construction  disputes,  including  one  valued  at  more  than  $50  million  (44  Fed.  Cont.  Rep. 

501;  43  Fed.  Cont.  Rep.  257).  Pursuant  to  its  written  policy  statement,  the  Corps’  minitrials 
have  generally  featured  use  of  a  private  "neutral  advisor"  to  preside  over  the  proceeding  and 
facilitate  a  settlement  (44  Fed.  Cont.  Rep.  501).  During  the  summer  of  1986,  the  Corps  held 
three  minitrials  involving  overhead  cost  disputes  between  $2-5  million;  two  were  settled,  and 
issues  were  narrowed  for  trial  in  the  remaining  case.  Charges  that  the  settlement  in  the 
Corps’  "Ten-Tom  Constructors"  minitrial  was  too  generous  to  the  contractor  resulted  in  an 
Inspector  General’s  investigation  (46  Fed.  Cont.  Rep.  352)  that  vindicated  the  outcome. 
Several  more  minitrials  were  subsequently  used. 

Armed  Services  Board  of  Contract  Appeals.  All  the  appeals  to  the  ASBCA  may 
potentially  result  in  hearings;  however,  ASBCA  Rule  11  allows  the  parties  to  submit  their  case 
on  a  documentary  record  without  a  hearing.  Additionally  ASBCA  Rule  12  provides  for  a 
faster  decisionmaking  process  on  truncated  proceedings  where  the  amount  in  controversy  is 
$50,000  or  less. 
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Navy  Department.  The  Navy  conducted  three  successful  minitrials  in  allowable  cost  cases 
during  the  summer  of  1986,  involving  disputed  amounts  in  excess  of  $2  million.  The  Navy 
has  also  developed  a  policy  to  evaluate  cases  pending  before  the  Armed  Services  Board  of 
Contract  Appeals  for  possible  use  of  certain  alternative.  This  new  program  was  approved  by 
Navy  Secretary  John  Lehman  on  December  23,  1986.  It  is  to  be  implemented  on  a  test  basis 
by  all  Navy  contracting  activities  under  guidance  from  the  Office  of  the  General  Counsel.  It 
provides  guidelines  for  use  of  minitrials  and  other  ADR  procedures  by  which  each  contract 
dispute  pending  must  be  reviewed.  Each  party  in  a  minitrial  is  to  be  given  a  specific 
amount  of  time  to  present  its  position  before  the  principals  who  are  authorized  to  settle  the 
dispute.  Parties  to  a  minitrial  may  choose  to  have  a  neutral  advisor  present  and  the  preferred 
source  for  them  is  the  roster  of  ASBCA  administrative  judges.  A  "Summary  Binding  ASBCA 
procedure"  is  also  offered,  primarily  for  resolving  large  numbers  of  contract  claims  involving 
similar  issues. 

Office  of  Dependent  Schools.  The  Department’s  regulations  governing  the  education  of 
handicapped  students  in  a  DOD  dependent  school  make  mediation  a  prerequisite  to  a  due 
process  hearing  to  resolve  a  dispute  between  the  parents  of  a  handicapped  student  and  school 
authorities.  32  CFR  §  57,  Appendix  II,  cflC2.  School  administrators  who  are  usually  not 
from  the  handicapped  student’s  own  school  serve  as  mediators.  If  the  mediation  is 
unsuccessful,  the  parents  or  the  school  may  petition  for  a  due  process  hearing. 


Department  of  Education. 

Office  for  Civil  Rights.  Mediation  is  provided  for  under  the  Age  Discrimination  Act 
(42  U.S.C.  6101).  Conciliation  is  also  in  use  in  cases  of  early  complaint  resolution,  pre-letter 
findings  negotiations,  and  statutorily-required  voluntary  negotiations  under  Title  VI  (42 
U.S.C.  2000d),  Title  IX  (20  U.S.C.  1681),  and  Section  504  (29  U.S.C.  794). 

Division  of  Research  &  Improvement,  Vocational  Education  and  Rehabilitation.  The 
Randolph-Shepard  Act,  20  U.S.C.  §  107  et  seq.  provides  for  the  use  of  arbitration  in  the 
resolution  of  disputes  concerning  blind  persons’  priority  in  the  operation  of  vending  facilities 
on  federal  property.  Blind  vendors  who  are  still  dissatisfied  with  state  action  arising  from 
the  operation  or  administration  of  the  program  after  being  provided  a  full  evidentiary 
hearing  by  the  state  may  request  the  Secretary  of  Education  to  convene  an  arbitration  panel 
to  resolve  the  dispute.  The  three  member  arbitration  panel  issues  binding  decisions  that  are 
considered  final  agency  action.  The  Rehabilitation  Services  Administration  has  developed 
procedures  for  convening  panels  and  conducting  arbitration.  The  procedures  are  contained  in 
a  policy  issuance  program  instruction,  ISA  PI  7817.  They  provide  for  a  formalized 
evidentiary  hearing  including  oral  argument,  examination,  and  cross-examination,  as  well  as 
submission  of  written  briefs.  Disputes  are  handled  through  this  arbitration  mechanism 
whenever  requests  to  convene  panels  are  received.  The  RSA  reviews  panel  decisions  for 
consistency  with  federal  law  and  regulations. 

Education  Appeal  Board.  The  Department  of  Education  is  currently  considering  offering 
mediation  to  appellants  who  file  appeals  with  the  Education  Appeal  Board.  The  regulations 
governing  the  Education  Appeal  Board  are  found  at  34  CFR  part  78. 


Department  of  Energy. 

The  Department  of  Energy’s  adjudications  are  non-APA  adjudications.  In  one  instance, 
however,  DOE  uses  an  alternative  method  of  dispute  resolution. 

Economic  Regulatory  Administration.  The  administration  generally  employs  informal 
administrative  procedures  in  authorizing  applications  to  import  or  export  natural  gas.  These 
procedures  include  the  use  of  public  conferences,  pre-hearing  conferences,  oral  and  written 


495 


presentations,  and  opportunities  for  reply  comments.  The  Economic  Regulatory 
Administration  almost  always  uses  informal  mechanisms  in  its  consideration  of  natural  gas 
import  and  export  authorizations.  Procedures  are  governed  by  18  CFR,  Chapter  1,  but  new 
rules  have  been  proposed.  The  agency  decides  which  procedures  will  be  applied.  The  ERA 
administrator  acts  as  the  decisionmaker  in  the  process.  The  ERA  also,  in  certain  instances, 
has  required  opposing  parties  to  meet  privately  to  resolve  certain  problems  or  to  obtain 
additional  factual  information.  Under  this  private  sector  mechanism,  the  ERA  establishes  the 
timetable  under  which  parties  will  meet.  This  private  sector  mechanism  has  not  been  used 
frequently. 

Energy  Board  of  Contract  Appeals.  A  minitrial  was  used  in  a  large  construction  dispute 
during  the  summer  of  1986.  The  minitrial,  held  following  a  five-week  hearing  but  before 
issuance  of  a  decision,  successfully  resolved  the  appeal  in  less  than  two  days. 

Federal  Energy  Regulatory  Commission.  Approximately  80%  of  the  Commission’s 
caseload  is  resolved  through  negotiated  settlements.  A  settlement  judge  may  be  appointed 
when  informal  discussions  have  not  been  fruitful  but  one  or  more  parties  believes  it  is 
possible  to  settle  the  case.  Settlement  judges  are  appointed  pursuant  to  18  CFR  §  385.603. 
This  process  is  discussed  at  greater  length  in  Daniel  Joseph,  Use  of  Settlement  Judges  in 
Administrative  Hearings  (a  draft  report  to  the  Administrative  Conference). 

In  addition,  the  Commission  staff  engages  in  a  form  of  mediation  in  developing 
environmental  conditions  on  licenses  for  hydroelectric  generating  plants.  It  also  uses  a  form 
of  mediation  among  interested  parties  in  developing  environmental  impact  statements  and 
developing  nationwide  plans. 

Nuclear  Waste.  The  DOE  is  required  to  resolve  disputes  concerning  the  siting  of  nuclear 
waste  repositories  through  a  written  agreement  with  the  affected  state  or  Indian  tribe,  arrived 
at  through  negotiation  or  arbitration.  See  42  U.S.C.  §  10131  et  seq. 


Department  of  Health  and  Human  Services. 

Within  the  Department  of  Health  and  Human  Services,  the  Public  Health  Service,  the 
Health  Care  Financing  Administration,  the  Office  of  Human  Development  Services,  and  the 
Office  of  Community  Services  provide  for  a  variety  of  non-APA  adjudications.  Informal 
dispute  resolution,  where  it  exists,  has  no  predetermined  procedures  or  personnel. 

The  Health  Care  Financing  Administration,  however,  is  required  under  45  CFR 
§  201.6(c)  to  pursue  informal  efforts  to  resolve  disputes  with  a  state,  before  instituting  a 
formal  hearing.  In  addition,  all  the  agencies  with  which  the  Health  Care  Financing 
Administration  deals  attempt  to  informally  resolve  disputes  with  grantees  prior  to  the 
commencement  of  formal  proceedings. 

HHS  is  also  required  to  publish  regulations  to  provide  for  appropriate  investigative, 
conciliation  and  conference  procedures  for  the  resolution  of  age  discrimination  suits  in 
federally  assisted  programs.  See  42  U.S.C.  §  6101. 

The  Departmental  Grant  Appeals  Board  of  HHS  has  established  a  mediation  program. 
The  process  was  modeled  on  one  established  by  EPA  which  created  a  program  in  1979. 

HHS’s  rule  provides  that  the  Board  in  consultation  with  the  parties  may  suggest  the  use  of 
mediation  techniques  and  will  provide  or  assist  in  selecting  the  mediator.  The  mediator  may 
take  any  steps  agreed  upon  by  the  parties  to  resolve  a  dispute  or  clarify  the  issues.  The 
results  of  mediation  are  not  binding  upon  the  parties  unless  they  so  agree  in  writing.  The 
Board  will  also  provide  people  trained  in  mediation  skills  to  aid  in  resolving  a  dispute  that  is 
not  pending  before  the  Board  itself.  At  least  seven  cases  have  been  heard  under  this  process. 
(See  Model  for  Case  Management:  The  Grants  Appeals  Board ,  report  to  the  Administrative 
Conference  by  Richard  B.  Cappalli  (1986);  Conference  Recommendation  86-7:  Case 
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Management  as  a  Tool  for  Improving  Agency  Adjudication,  Adopted  December  5,  1986  1 
CFR  §  305.86-7.) 


Department  of  Housing  and  Urban  Development. 

Bid  protests  under  National  Housing  Act  Contracts,  12  U.S.C.  §  1701  et  seq,  42  U.S.C. 
§3535(d)  and  24  CFR  Part  20  Subpart  C,  may  be  decided  by  the  HUD  Board  of  Contract 
Appeals  upon  written  submission  of  the  protester  and  procuring  agent.  This  procedure  is 
followed  in  all  cases  of  bid  protests  under  a  National  Housing  Act  Contract.  The  procedure 
is  used  in  approximately  8  cases  per  year. 

The  Fair  Housing  Act  of  1968,  42  U.S.C.  §  3601  et  seq  directs  the  secretary  to  attempt  to 
resolve  all  complaints  under  the  Act  through  informal  methods  of  conference,  conciliation  or 
persuasion. 

Department  of  State. 

The  State  Department  uses  of  ADR  include  the  following:  (1)  administrative  settlement 
of  tort  claims  under  22  CFR  Part  31,  (2)  debarment  or  penalty  proceedings  under  the  Arms 
Export  Control  Act  (22  U.S.C.  2778),  resolved  without  oral  hearing  under  22  CFR  128.5,  and 
128.8,  (3)  preliminary  adjudication  of  EEO  complaints  by  applicants  or  employees  in 
accordance  with  29  CFR  Part  1601,  (4)  contested  requests  for  refund  of  annuity 
overpayments  under  22  CFR  Part  17  (subject  to  appeal  to  Foreign  Service  Grievance  Board), 
and  (5)  disciplinary  action  against  former  officers  or  employees  under  the  Ethics  in 
Government  Act  in  accordance  with  22  CFR  Part  18. 


Department  of  Transportation. 


Urban  Mass  Transportation  Administration.  The  Department’s  Disadvantaged  Business 
Enterprise  Regulations  require  an  UMTA  recipient  who  is  unable  to  meet  a  10%  goal  to  meet 
with  a  UMTA  administrator  to  discuss  how  best  to  meet  that  goal.  The  UMTA  currently  is 
considering  the  possibility  of  encouraging  private  parties  with  complaints  against  UMTA 
recipients  to  try  to  resolve  those  disputes  locally  before  involving  UMTA. 


Office  of  Civil  Rights.  The  Office  uses  alternative  methods  of  dispute  resolution  in 
considering  participation  by  minority  business  enterprises  in  Department  of  Transportation 
programs.  Any  firm  which  believes  that  it  has  been  wrongly  denied  certification  as  a 
minority  business  enterprise  may  file  an  appeal  with  the  Department  of  Transportation.  This 
appeal  is  governed  by  regulations  in  49  CFR  §  23.55.  The  Secretary  of  Transportation  serves 
as  fact  finder  over  these  cases  with  delegation  to  the  Departmental  Director  of  Civil  Rights. 
Approximately  180  cases  are  handled  per  year  in  this  program. 


The  DOT  also  encourages  recipients  of  financial  assistance  to  establish  procedures  for 
hearing  appeals  of  denials  of  minority  business  enterprise  certification.  These  recipients  are 
usually  local  or  state  governments.  This  non-federal  mechanism  is  not  widely  used.  Perhaps 
less  than  10  recipients  have  established  their  own  procedures  for  hearing  these  appeals.  The 
recipients  who  have  established  such  a  procedure  address  a  rather  high  number  of  cases  -- 
possibly  150  to  200  per  year.  The  Department  of  Transportation  does  not  monitor  the 
operation  of  these  hearings.  Businesses  denied  certification  maintain  the  right  to  file  an 
appeal  with  the  Department  when  they  are  dissatisfied  with  the  results  of  recipient  s 

hearings. 


National  Highway  Traffic  Safety  Administration.  Where  the  agency  believes  civil 
nenalties  may  be  appropriate  for  violations  of  the  Motor  Vehicle  Information  and  Cost 
Ravine  Act  15  U  S  C  §  1981-1991,  or  the  Federal  Motor  Vehicle  Safety  Standards  promulgated 
under  the  National  Traffic  and  Motor  Vehicle  Safety  Act,  15  U.S.C.  §  1392,  NHTSA  has 
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developed  procedures  for  informal  resolution  without  resort  to  an  agency  hearing.  The 
procedures  are  not  incorporated  by  the  agency  in  its  regulations.  Generally  the  agency  sends 
the  manufacturer  a  notice  letter  advising  it  of  the  agency’s  view  that  a  violation  exists  and  of 
the  possible  liability  for  civil  penalties.  This  letter  informs  the  manufacturer  that  it  has  the 
opportunity  to  submit  data  to  use  in  arguments  that  would  show  that  the  violation  did  not 
occur  and/or  that  there  is  a  reason  to  mitigate  the  amount  of  the  penalty.  The  agency  then 
considers  the  information  submitted  by  the  manufacturer  and  arrives  at  what  it  views  as  an 
appropriate  civil  penalty  amount.  Further  negotiations  may  proceed  before  the  final  figure  is 
established.  From  August  1982  to  August  1983  the  above  procedures  have  resulted  in  the 
collection  of  $146,000  in  penalties  for  11  standards  enforcement  cases  and  a  total  of  $9,000  for 
nine  odometer  cases. 


Environmental  Protection  Agency. 

EPA  has  recently  promulgated  guidance  encouraging  use  of  ADR  in  enforcement  cases. 
The  guidance,  drafted  by  the  Office  of  the  Enforcement  and  Compliance  Monitoring,  has 
criteria  for  evaluating  cases’  susceptibility  to  various  kinds  of  ADR,  and  includes  forms, 
procedures  and  model  agreements.  It  also  lays  out  procedures  for  obtaining  agency  approval 
to  use  various  ADR  methods  in  particular  cases. 

In  the  area  of  hazardous  wastes,  Section  3013  of  RCRA  authorizes  EPA  to  issue  orders 
requiring  parties  to  conduct  testing  or  monitoring  of  hazardous  waste  sites  or  facilities. 
Section  106  of  the  Superfund  authorizes  EPA  to  issue  orders  requiring  parties  to  take  action 
necessary  to  protect  the  public  from  the  dangers  associated  with  the  release  of  hazardous 
substances.  Recipients  of  either  type  of  order  may  take  advantage  of  the  opportunity  to 
informally  confer  with  the  agency  concerning  the  terms  of  the  order.  There  are  no  set 
procedures  governing  the  conduct  of  the  proceedings.  In  1983  there  were  15  Section  3013 
orders  and  26  Section  106  orders  issued.  The  selection  of  presiding  officers  for  this 
proceeding  has  not  been  standardized. 

Under  the  Superfund  program,  arbitration  may  be  used  to  resolve  federal  claims  where 
the  total  response  costs  for  the  facility  involved  do  not  exceed  $500,000.  Arbitration  is  to  be 
conducted  under  EPA  rules  issued  after  consultation  with  the  Attorney  General. 

Arbitration  is  also  authorized  by  the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  §  136  which  requires  the  use  of  arbitration  to  establish  the  compensation 
due  for  one  applicant’s  use  of  prior  submitted  data  in  an  application  for  registration  of  a 
pesticide.  7  U.S.C.  §  136(a). 


Equal  Employment  Opportunity  Commission. 

Under  42  U.S.C.  §  2000-e-5(b)  the  EEOC  is  authorized  to  attempt  to  eliminate  alleged 
unlawful  employment  practices  by  informal  methods  of  conference,  conciliation  and 
persuasion. 


Federal  Communications  Commission. 

The  FCC  uses  several  agency-initiated  alternatives  to  dispute  resolution. 

Mediation.  A  mediator/facilitator  was  used  in  1986-87  to  help  settle  a  controversial 
dispute  involving  disposition  of  several  televisions  stations. 

Paper  hearings.  Under  47  U.S.C.  §  309e,  the  FCC  may  conduct  paper  hearings  in 
situations  where  there  are  competing  applicants  for  low  power  television  service.  To  date, 
none  have  been  conducted.  The  rules  of  practice  governing  these  hearings  are  found  at  47 
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CFR  §  1.241a.  If  the  Commission  cannot  resolve  the  controversy,  a  regular  trial-type  hearing 
is  conducted. 

Expedited  hearings.  Under  47  U.S.C.  §  309e  the  Commission  may  conduct  expedited 
hearings  involving  basic  qualifying  issues  for  competing  applicants  for  cellular  radio  service 
facilities.  The  FCC  reports  that  this  procedure  basically  involves  strict  adherence  to  a 
hearing  schedule  already  prescribed  by  the  rules.  The  rules  governing  this  expedited  hearing 
are  found  in  47  CFR  §§  22.916  and  22.917. 

The  FCC  also  provides  for  private  sector  mechanisms  for  some  licensees  who  are 
encouraged  to  resolve  electrical  interference  problems  without  the  Commission’s  intervention. 
Absent  industry  cooperative  efforts  the  resolution  of  these  interference  issues  would  trigger 
agency  proceedings.  The  agency  does  not  keep  detailed  information  about  the  exact 
measures  taken  by  communications  industries  in  private  sector  negotiations.  The  agency  also 
does  not  review  measures  negotiated  and  placed  into  effect  through  private  action.  The 
agency’s  Field  Operations  Bureau  does  monitor  and  reinforce  the  effectiveness  of  these 
measures. 


Federal  Election  Commission. 

Under  2  U.S.C.  §  437(g),  if  upon  investigation  of  a  complaint  or  upon  its  own  initiative 
the  FEC  concludes  a  violation  of  federal  campaign  laws  has  occurred,  the  FEC  has  30  days 
to  make  every  effort  to  conciliate  a  resolution  of  the  violation.  Any  resulting  conciliation 
agreement  will  conclude  the  FEC’s  interest  in  the  matter.  If  informal  dispute  resolution 
methods  fail,  the  FEC  may  file  a  civil  action. 


Federal  Emergency  Management  Agency. 

The  agency  uses  alternative  methods  of  dispute  resolution  in  two  instances.  (1)  FEMA 
uses  arbitration  under  the  Urban  Property  Protection  and  Reinsurance  Act,  12  U.S.C. 
§1749(b).  The  procedures  are  set  forth  in  44  CFR  §  56.37.  No  cases  have  been  brought 
under  this  Act  to  date.  (2)  FEMA  uses  standard  dispute  resolution  techniques  in  such 
matters  as  equal  opportunity  cases,  adverse  actions,  performance  ratings,  and  Merit  Systems 
Protection  Board  cases. 


Federal  Labor  Relations  Authority. 

Title  VII  of  the  Civil  Service  Reform  Act  of  1978  established  the  Federal  Service 
Impasses  Panel  as  an  entity  within  the  FLRA.  This  panel  is  to  provide  assistance  in  resolving 
negotiation  impasses  between  federal  agencies  and  exclusive  representatives  of  federal 
employees.  The  Impasses  Panel  is  not  required  to  use  any  particular  procedure  in  the 
resolution  of  negotiation  impasses.  The  Panel  has  broad  authority  to  fashion  procedures 
appropriate  to  resolve  disputes  and  does  so  on  a  case-by-case  basis.  The  following  are  the 
most  often  used  procedures. 

Factfinding.  Factfinding  involves  a  hearing  before  a  Panel  member  or  a  Panel  designee 
the  purpose  of  which  is  to  establish  a  complete  record  of  the  issues  in  dispute  and  the 
positions  of  the  parties.  This  involves  a  trial-type  hearing  after  which  the  Panel  issues  its 
own  settlement  recommendations  or  it  may  issue  a  binding  decision. 

Written  submissions.  This  procedure  does  not  involve  a  hearing.  The  parties  exchange 
written  statements  of  position  and  supporting  evidence  and  may  subsequently  exchange 
rebuttal  statements.  After  consideration  of  the  written  material  the  Panel  may  make 
recommendations  for  settlement  or  issue  a  binding  decision. 
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Arbitration.  The  Civil  Service  Reform  Act  of  1978  authorizes  the  parties  to  voluntarily 
submit  their  dispute  to  an  independent  arbitrator  after  the  procedure  has  been  approved  by 
the  Panel. 

Med-Arb.  When  med-arb  is  used  a  neutral  is  given  the  authority  to  both  mediate  the 
dispute  and  make  a  binding  award  on  those  issues  not  resolved  during  the  mediation.  This 
procedure  often  leads  to  a  resolution  without  the  neutral  having  to  issue  a  decision. 

The  Federal  Service  Impasses  Panel  makes  the  decision  as  to  which  procedures  will  be 
used  to  resolve  a  dispute.  To  date,  factfinding  has  been  directed  14  times,  written 
submissions  have  been  employed  42  times,  outside  arbitration  has  been  recommended  in  14 
cases  and  the  med-arb  procedure  has  been  used  in  20  cases.  The  Impasse  Panel’s  regulations 
governing  factfinding  hearings  can  be  found  in  5  CFR  Parts  2470  through  2472.  There  are 
no  published  rules  or  procedures  applicable  to  the  other  procedures.  Factfinding  hearings  are 
held  by  a  panel  member  or  a  panel  designee.  There  is  no  designated  representative  when 
written  submissions  are  used.  Outside  arbitration  is  conducted  by  a  panel  designee  or  a 
person  chosen  by  the  parties.  Each  of  these  procedures  will  result  in  a  final  and  binding 
decision  unless  the  parties  have  negotiated  a  settlement. 


Federal  Maritime  Commission. 

The  Commission  uses  several  alternative  methods  for  resolving  disputes  without  resorting 
to  formal  hearings. 

The  Commission  uses  an  informal  procedure  for  adjudication  of  small  claims  --  those 
claims  for  less  than  $10,000.  The  proceeding  is  conducted  under  the  APA  by  a  settlement 
officer  and  by  the  Secretary  of  the  Commission.  The  record  consists  of  written  evidence  and 
arguments.  The  decision  of  the  settlement  officer  is  not  subject  to  appeal  by  the  parties  but 
may  be  reviewed  by  the  Commission  on  its  own  motion.  The  parties,  however,  may  seek 
review  in  federal  court.  The  regulations  governing  this  informal  procedure  are  found  at  46 
CFR  §  502.301. 

The  Commission  uses  a  shortened  adjudicatory  procedure  conducted  before  an  ALJ. 

The  proceeding  is  limited  to  the  submission  of  memoranda,  facts  and  arguments.  The  parties 
must  consent  to  this  procedure  which  is  used  frequently. 

The  Commission  has  also  used  a  non-adjudicatory  fact  finding  investigation.  These 
investigations  are  conducted  by  agency  personnel  designated  by  the  Commission.  The 
regulations  for  this  investigation  procedure  are  found  at  46  CFR  §  502.281. 

The  Commission  also  has  a  conciliation  service.  The  regulations  are  found  at  46  CFR 
§  502.401.  This  conciliation  service  is  rarely  used.  This  dispute  resolution  mechanism  is 
applied  when  all  parties  consent  to  the  conciliation  service.  The  parties  must  also  consent  to 
any  opinion  developed  as  a  result  of  the  conciliation  service. 

The  Commission  also  develops  compromise  agreements  in  its  application  of  civil 
penalties.  The  Commission’s  Bureau  of  Hearing  Counsel  is  authorized  to  assess  penalties, 
enter  into  negotiations  and  reach  a  compromise  with  the  person  involved  and  to  obtain 
payment  of  the  penalty.  Any  compromise  agreement  is  executed  between  a  party  and  the 
Director  of  the  Bureau  of  Hearing  Counsel.  The  regulations  covering  this  procedure  are 
found  at  46  CFR  §  505.4.  If  agreement  cannot  be  reached  on  the  terms  of  a  civil  penalty, 
the  matter  is  referred  to  the  Commission  for  a  formal  proceeding. 

The  Commission  also  oversees  two  private  sector  mechanisms  for  dispute  resolution. 

First,  the  Commission  oversees  a  selfpolicing  mechanism  used  by  shipping  conferences  or 
other  ratemaking  associations  under  Section  15  of  the  Shipping  Act  of  1916  found  at  46  U.S.C. 
§  14.  Under  this  mechanism  a  neutral  body  investigates  alleged  violations  of  agreements  by 
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members  of  the  conferences  or  ratemaking  associations  and  determines  if  fines  are  merited. 
All  conferences  or  ratemaking  associations  of  more  than  two  members  are  required  to  employ 
such  self-policing  mechanisms  and  to  report  to  the  Commission  periodically  on  their 
activities.  The  Commission  does  not  generally  review  decisions  of  the  neutral  bodies. 

Second,  shippers  may  also  file  complaints  with  conferences  and  other  ratemaking  bodies 
concerning  the  rates  and  practices  of  the  conferences.  The  procedure  is  required  by  Section 
15  of  the  Shipping  Act,  46  U.S.C.  §  814  and  by  46  CFR  Part  527.  If  the  conference  does  not 
respond  favorably  to  a  request,  the  complaining  party  may  file  a  formal  complaint  with  the 
Commission. 


Federal  Mediation  and  Conciliation  Service. 

The  function  of  the  Federal  Mediation  and  Conciliation  Service  is  to  assist  parties  to 
labor  disputes  through  conciliation  and  mediation.  The  Service’s  mediators,  located  across 
the  country,  are  utilized  in  disputes  which  significantly  affect  commerce.  FMCS  also 
mediates  complaints  brought  under  the  Age  Discrimination  Act.  During  the  1970’s,  FMCS 
worked  with  various  federal  agencies  in  the  non-labor  relations  arena,  mainly  through  its 
Office  of  Technical  Services.  The  efforts  included:  (1)  work  with  the  Community  Relations 
Service  of  the  Department  of  Justice  regarding  civil  rights  disputes,  (2)  FBI  police  training 
assistance  in  domestic  disputes  and  hostage  taking,  (3)  helping  the  Department  of 
Commerce’s,  Science  and  Technology  Division  in  disputes  over  voluntary  standards  for 
manufactured  products,  (4)  providing  mediation  training  to  the  Law  Enforcement  Assistance 
Administration  and  the  Equal  Employment  Opportunity  Commission,  (5)  mediation  of  age 
discrimination  disputes,  (6)  helping  the  Office  of  Environmental  Planning  of  the  Federal 
Highway  Administration  in  training  in  negotiation  skills  for  conflicts  resulting  from  the 
condemnation  of  property  and  exercise  of  eminent  domain  in  the  construction  of  highways, 
(7)  providing  training  assistance  to  the  Veterans  Reemployment  Office  of  the  Department  of 
Labor,  the  Office  of  Civil  Rights  (then  located  in  the  Department  of  Health  and  Human 
Services),  and  the  Department  of  Housing  and  Urban  Development,  and  (8)  providing 
conflict  resolution  advice  to  the  Division  of  Standards  of  the  Environmental  Protection 
Agency,  the  Environmental  Office  of  the  Department  of  Energy,  and  the  Council  on 
Environmental  Quality. 

During  the  early  1980’s,  nearly  all  FMCS  non-labor  related  activities,  except  for  the  age 
discrimination  mediation  program,  ceased  due  to  budget  cuts. 


Federal  Reserve  System. 

The  Federal  Reserve  System  processes  consumer  complaints  against  state  member  banks 
and  forwards  any  complaints  it  receives  against  other  creditors  or  businesses  to  the 
appropriate  state  or  federal  enforcement  agencies.  In  1982  the  System  received  2,840 
complaints  of  which  1,226  were  against  state  member  banks.  The  Federal  Reserve  banks 
respond  to  these  complaints  in  writing.  The  Federal  Reserve  Board  monitors  the  complaint 
resolution  process  by  periodically  reviewing  complaint  investigations  and  responses  and 
complaint  handling  activities  of  the  Federal  Reserve  Banks. 


Federal  Trade  Commission. 

The  Magnuson-Moss  Warranty  Act  is  administered  by  the  FTC  and  encourages 
warrantors  to  establish  procedures  to  resolve  disputes  concerning  warranties.  The  FTC  then 
supervises  a  dispute  resolution  mechanism  (DRM)  that  operates  as  a  part  of  a  private 
organization.  The  act  requires  the  FTC  to  issue  rules  prescribing  the  minimum  requirements 
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for  a  DRM  to  which  a  complaining  consumer  must  first  turn  before  proceeding  to  court. 
Some  states  have  passed  "lemon  laws"  going  beyond  FTC’s  minimal  procedures. 

On  September  19,  1986,  the  Commission  initiated  a  negotiated  rulemaking  proceeding 
for  the  purpose  of  amending  the  Rule  on  Informal  Dispute  Settlement  Procedures,  16  CFR 
Part  703.  Rule  703  establishes  the  minimum  standards  for  any  informal  dispute  settlement 
mechanism  that  is  incorporated  into  a  written  warranty  pursuant  to  Section  110(a)  of  the 
Consumer  Product  Warranties  (Magnuson-Moss)  Act,  15  U.S.C.  §  2310(a).  The  Commission 
has  established  an  advisory  committee  to  develop,  through  negotiation,  specific 
recommendations  for  amending  Rule  703.  The  advisory  committee  has  divided  itself  into 
three  "working  groups"  on  program  neutrality,  independence,  and  access;  program  procedures; 
and  enforcement  and  compliance  issues. 

Additionally,  the  Better  Business  Bureau  operates  a  program  for  processing  disputes  over 
some  automobile  warrantees,  pursuant  to  a  consent  decree  with  General  Motors  Corporation 
in  settlement  of  its  allegation  that  GM  failed  to  notify  customers  of  high  failure  rates  of 
certain  auto  components.  The  Commission  agreement  with  GM  established  a  DRM  (BBB)  to 
determine  whether  a  car  is  afflicted  with  these  problems  and  what  should  be  done.  The  BBB 
first  seeks  to  mediate  an  agreement  between  the  dealer  and  the  customer,  with  the  issue 
being  arbitrated  if  mediation  fails.  The  Commission’s  Enforcement  Division  of  the  Bureau 
of  Consumer  Protection  monitors  General  Motors’  compliance  with  the  order  on  an  ongoing 
basis,  GM  Corp.,  102  F.T.C.  1741  (1983). 


General  Accounting  Office. 

The  GAO  provides  an  alternative  to  trial-type  dispute  resolution  in  its  Bid  Protest 
Forum  which  is  described  in  4  CFR  Part  21.  This  Forum  handles  approximately  1,000  cases 
each  year.  An  attorney  with  GAO  writes  the  initial  draft  decision.  All  final  decisions  are 
signed  by  the  Comptroller  General. 

The  GAO  uses  alternatives  to  trial-type  hearings  in  settling  doubtful  claims  and  in 
considering  advance  decisions.  See  31  U.S.C.  §  711,  31  U.S.C.  3529  and  31  U.S.C.  §  3702.  The 
agency  chooses  when  to  use  alternative  procedures.  Such  procedures  were  used  in  fiscal  year 
1982  in  rendering  approximately  1,000  advance  decisions  and  in  determinations  of  accountable 
officers’  liabilities.  In  the  claims  area  the  GAO  handled  1,000  waiver  requests,  7,241  claims 
by  the  U.S.  and  2,400  claims  against  the  U.S.  The  procedures  are  set  forth  in  4  CFR  Ch.  I, 
parts  22,  30-35,  53,  91-93,  Ch.  II,  parts  101-105.  Claims  are  handled  by  claims  examiners, 
with  appeals  taken  to  attorneys  in  the  Office  of  General  Counsel.  Individuals  dissatisfied 
with  GAO  actions  may  appeal  to  the  courts. 


Interstate  Commerce  Commission. 

Most  of  this  Commission’s  cases  are  decided  through  its  modified  procedure  whereby  the 
agency  decides  a  case  exclusively  on  written  submissions  under  the  APA.  The  Commission’s 
Office  of  Proceedings  prepares  all  modified  procedure  decisions. 


Merit  Systems  Protection  Board. 

The  MSPB  was  created  to  protect  the  federal  merit  system  from  political  abuse  and  to 
resolve  employee  grievances.  Its  enabling  legislation  (Civil  Service  Reform  Act  of  1978), 
encourages  the  board  to  provide  for  ADR.  The  Board  began  in  1983  and  1984  with  an 
experimental  voluntary  expedited  procedure.  With  the  assistance  of  the  Administrative 
Conference,  the  MSPB  developed  the  "Appeals  Arbitration  Procedure"  (AAP),  later  modified 
as  the  "Voluntary  Expedited  Appeals  Procedure"  (VEAP)  to  reduce  the  confusion  of  the  AAP 
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with  labor  arbitration  and  to  emphasize  the  parties  right  of  choice.  (See,  MSPB  Practices  and 
Procedures,  Section  1201,  Subpart  H)  The  Board’s  objective  was  to  design  an  informal, 
simplified,  less  costly  system  to  adjudicate  routine,  non-precedential  appeals  while  preserving 
fair,  impartial  forums.  While  this  experiment  had  only  limited  results,  the  mediation 
emphasis  it  included  has  led  to  increased  settlements  in  some  regional  offices. 

The  MSPB  recently  established  a  committee  to  consider  the  use  of  mediation  and  ADR. 
Both  mediation  and  conciliation  are  under  consideration  for  greater  use  by  the  regional 
offices,  and  some  regions  have  already  increased  the  incidence  of  settlements  using  these 
techniques. 


National  Mediation  Board. 

The  Railway  Labor  Act,  41  U.S.C.  §  151  et  seq.  created  the  Board  to  settle 
railroad/employee  disputes.  If  mediation  fails,  the  Board  is  to  induce  the  parties  to  enter 
arbitration.  Arbitrators  are  selected  under  procedures  found  in  45  U.S.C.  §  157. 


Nuclear  Regulatory  Commission. 

The  NRC  has  experimented  with  the  use  of  informal  procedures  in  its  licensing 
proceedings.  On  several  occasions  the  Chairman  of  the  Atomic  Safety  and  Licensing  Board 
Panel  has  selected  a  member  of  the  Panel  to  act  as  a  presiding  officer.  This  presiding  officer 
may  allow  parties  to  present  oral  arguments  at  his  discretion.  An  order  may  be  issued  by  the 
Commission  based  upon  written  comments  received  by  the  presiding  officer.  Regulations 
have  not  yet  been  developed  to  govern  this  type  of  informal  dispute  resolution.  The 
Commission’s  authority  to  conduct  these  informal  proceedings  is  found  in  42  U.S.C.  §  2239. 


Occupational  Safety  and  Health  Review  Commission. 

OSHRC  has  promulgated  rules  governing  negotiations  before  a  settlement  judge.  (29 
CFR  §  2200.101)  Any  party  to  certain  proceedings  may  move  for  appointment  of  a 
settlement  judge,  or  the  Chief  ALJ  or  Chairman  may  appoint  one  with  the  consent  of  the 
parties. 


Office  of  the  Federal  Inspector,  Alaska  Natural  Gas  Transportation  System. 

This  agency  oversees  the  construction  of  the  Alaska  Natural  Gas  Transportation  System. 
The  agency  employs  informal  dispute  resolution  mechanisms  in  its  determination  of  ratebased 
decisions  and  in  its  investigation  of  claims  of  racial  discrimination.  The  procedures  are  set 
forth  in  46  Fed.  Reg.  51726  and  Enforcement  Procedures  for  Equal  Opportunity  Regulations, 
10  CFR  Part  1534.  The  agency  attempts  to  resolve  disputes  through  conciliation,  however,  if 
matters  are  not  resolved  the  Federal  Inspector  has  the  final  decision. 


Pension  Benefits  Guaranty  Corporation. 

The  PBGC  has  an  appeals  board  which  has  the  discretion  to  grant  an  oral  hearing, 
however  no  such  hearing  has  ever  been  held.  The  board  handles  approximately  250  cases  per 
year.  The  board’s  procedures  are  found  at  29  CFR  §  2606.52  et.  seq. 

The  PBGC  has  two  alternatives  to  the  appeals  board,  reconsideration  and  informal 
review.  An  aggrieved  party  may  request  reconsideration  of  a  PBGC  staff  decision.  This 
reconsideration  will  be  undertaken  by  a  person  of  higher  authority  than  the  original 
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decisionmaker.  The  procedures  for  reconsideration  are  found  at  29  CFR  §  2606.31  et  seq. 

The  decision  to  request  appeal  or  reconsideration  depends  upon  the  type  of  determination 
made.  The  PBGC  makes  over  900  reconsiderations  per  year.  A  person  dissatisfied  with  the 
result  of  a  reconsideration  may  sue  in  court. 

The  second  informal  procedure  used  by  the  PBGC  is  an  informal  review  process  under 
29  CFR  §  2606.1(c). 

The  (MPPAA)  Multi-employer  Pension  Plan  Amendments  Act  of  1980  (P.L.  No.  96-364, 
94  Stat.  1217,  codified  at  29  U.S.C.  (1381  et.  seq.)  amended  the  (ERISA)  Employee 
Retirement  Income  Security  Act  of  1974  (P.L.  No.  93-406,  codified  at  29  U.S.C.  §  1001  et. 
seq.)  to  impose  liability  upon  any  employer  that  withdraws  from  a  multiemployer  pension 
plan.  (A  multiemployer  pension  plan  is  one  which  is  maintained  under  collective  bargaining 
agreements  and  covers  employees  of  two  or  more  employers.  Employers  contribute  to  the 
plan  fund,  which  are  paid  into  a  pooled  fund  administered  by  trustees  designated  by 
employer  and  union.)  MPPAA  required  pension  plan  sponsors  and  withdrawing  employers  to 
arbitrate  disputes  over  the  amount  of  an  employer’s  withdrawal  liability  (29  U.S.C.  §  1401). 
As  originally  enacted  the  employer’s  obligation  to  the  plan  ceased  upon  withdrawal.  MPPAA 
created  withdrawal  liability  to  prevent  employers  from  withdrawing  and  leaving  the  plan 
from  being  obligated  to  pay  the  benefits  from  the  reduced  pension  fund  pool.  Any  dispute 
that  arises  concerning  any  determination  made  by  the  plan  sponsor  is  resolved  through 
arbitration.  The  Act  directs  the  PBGC  to  promulgate  rules  governing  the  conduct  of  the 
prescribed  arbitration.  The  final  rule  was  published  on  August  27,  1985  (50  Fed.  Reg. 
34679). 


Postal  Rate  Commission. 

The  Postal  Rate  Commission  currently  follows  a  complaint  case  procedure  set  forth  in  39 
CFR  §  3001.85.  The  Commission,  however,  has  a  proposed  rulemaking  [check  status]  which 
would  amend  its  current  procedure  to  include  a  provision  that  would  allow  the  Commission 
to  use  informal  inquiry  methods  to  resolve  complaint  cases.  Under  this  proposal,  the 
Commission  may  choose  to  conduct  a  preliminary  investigation  before  filing  a  formal  answer 
in  a  complaint  case.  Under  this  proposal,  a  Commission  employee  would  act  as  a  facilitator 
of  a  pending  dispute.  If  the  informal  inquiry  method  did  not  resolve  the  dispute,  a  formal 
complaint  case  would  proceed. 


Railroad  Retirement  Board. 

The  board’s  adjudications  are  non-APA  adjudications.  The  agency,  however,  has 
proposed  using  a  board  of  real  estate  appraisers  in  resolving  disputes  concerning  a  value  of  a 
home  under  the  Railroad  Retirement  Act.  See  45  U.S.C.  §  395.8(d).  The  board  has  also 
considered  using  a  similar  mechanism  to  resolve  benefit  disputes  under  the  Rock  Island 
Railroad  Transition  and  Employee  Assistance  Act,  45  U.S.C.  §  1001  et  seq. 


Securities  and  Exchange  Commission. 

The  SEC  does  not  employ  any  alternative  methods  of  dispute  resolution.  However,  the 
Commission  does  in  17  CFR  §  202. 5C  provide  for  a  procedure  by  which  the  subject  of  a 
Commission  investigation  may  submit  a  written  statement  to  the  Division  of  Enforcement 
explaining  why  no  enforcement  action  should  be  brought  against  him. 

Additionally,  the  SEC  has  encouraged  the  security  industry’s  self-regulatory 
organizations  to  adopt  a  uniform  code  of  arbitration.  This  arbitration  is  available  for 
resolution  of  certain  disputes  between  broker/dealers  and  their  customers.  The  Commission 
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also  relies  on  the  self-regulatory  organizations  to  discipline  their  members  for  violations  of 
security  laws  and  the  regulatory  organization’s  own  rules.  This  practice  is  authorized  by 
Sections  6(b)6,  15a(b)(7)  and  19(g)(2)  of  the  Exchange  Act  of  1934. 


I 


3.  GOVERNMENT  ADR  POLICIES  AND  PRACTICES 


B.  Descriptions  of  Specific  Initiatives 
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THE  FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE 
Mr.  Kay  McMurray,  Director 


Mediation  is  an  established  process  for  resolving  disputes 
between  individuals  or  groups  who  sincerely  seek  a  peaceful 
solution  to  their  differences.  Mediation  represents  an 
alternative  to  the  use  of  force. 

The  mediator  is  a  neutral  third  party  whose  methods  and 
practice  may  vary  because  of  the  individual  approach  to 
mediation  or  the  circumstances  of  a  specific  negotiation. 

It  is  the  mediators  function  to  listen,  review,  analyze, 
reason,  explore  and  suggest  possible  ways  and  means  of  move¬ 
ment  with  both  parties  to  generate  a  basis  for  reaching 
agreement. 

The  Federal  Mediation  and  Conciliation  Service  is  an 
independent  agency  of  the  Federal  Government  that  uses 
mediation  and  other  techniques  to  promote  labor  mangement 
peace.  The  Service  was  established  by  the  Labor-Management 
Relations  Act  of  1947. 

Our  specific  mission  is  to  prevent  or  minimize  labor- 
management  disputes  having  a  significant  impact  on 
interstate  commerce  or  national  defense  throughout  the 
nation,  both  in  the  private  and  public  sectors  of  the 
economy,  excepting  in  the  railroad  and  airline  industries. 

The  Office  of  Arbitration  Services,  located  in  the  Washington 
D.C.  National  Office  of  FMCS,  maintains  a  roster  of  qualified 
arbitrators  who  are  located  in  all  parts  of  the  country.  When 
parties  to  a  dispute  require  a  third  party  decision  they  may 
jointly  request  a  panel  from  which  to  make  their  choice.  The 
Office  of  Arbitration  Services  will  then  select  by  tandom 
method  a  list  of  arbitrators  available  to  hear  the  dispute. 

FMCS  has  also  provided  assistance  to  other  agencies  in  dispute 
resolution  and  other  types  of  mediation  services.  The  Service 
has  mediated  Environmental  Protection  Agency,  Department  of 
Transportation  and  Department  of  Labor  negotiated  rulemaking 
cases.  We  have  provided  mediation  training  and  technical 
assistance  to  several  other  agencies. 

If  you  have  any  questions  about  FMCS  involvement,  call 
our  Legal  Counsel,  Daniel  P.  Dozier  at  653-5305. 


• 


■ 
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The  FMCS  contribution 
to  nonlabor  dispute  resolution 

During  the  1961-80  period,  the  Federal  Mediation 


and  Conciliation  Service  shared  its  expertise 
with  parties  outside  the  labor-relations  arena; 
results  demonstrate  the  promise  of  mediation 
for  the  speedy,  low-cost  resolution  of  many 
different  types  of  economic  and  social  conflicts 

Jerome  T.  Barrett 

Four  formal  procedures — litigation,  arbitration,  negotia¬ 
tion,  and  mediation — are  commonly  used  for  the  legitimate 
resolution  of  disputes  between  individuals  or  groups.  In 
litigation  and  arbitration,  a  third  party  is  empowered  to 
decide  the  issue  in  question.  Negotiation  has  the  advantage 
of  allowing  the  parties  to  participate  fully  in  developing  a 
solution  with  which  each  can  live.  Mediation  blends  the 
advantages  of  the  other  three  methods,  employing  an  ob¬ 
jective  third  party,  but  leaving  the  decision  on  the  outcome 
to  those  who  must  abide  by  it. 

Since  its  establishment  in  1947,  the  U.S.  Federal  Me¬ 
diation  and  Conciliation  Service  (fmcs),  the  oldest  and  larg¬ 
est  mediation  agency  in  the  world, 1  has  acquired  considerable 
expertise  through  the  resolution  of  labor-management  dis¬ 
putes.  During  the  past  two  decades,  the  Service  increasingly 
shared  its  skills  by  helping  to  resolve  disputes  outside  the 
private-sector  industrial  relations  arena.  This  article  reviews 
the  recent  contributions  of  the  Service  to  problem  resolution 
in  nontraditional  areas.  The  discussion  is  based  on  fmcs 
documents,  interviews  with  mediators  and  recipients  of  Ser¬ 
vice  assistance,  and  the  author’s  own  experience  as  former 
head  of  the  staff  involved  in  the  expanded  scope. 


Jerome  T.  Barrett  is  on  leave  from  Northern  Kentucky  University  while 
on  assignment  with  the  Bureau  of  Labor-Management  and  Cooperative 
Programs,  U.S.  Department  of  Labor. 


Testing  new  waters 

Prior  to  the  appointment  of  William  Simkin  as  director 
of  the  fmcs  in  1961,  the  Service  had  not  worked  beyond 
its  legislative  mandate  in  private-sector  labor-management 
relations.  The  emergence  of  public  employee  unionism  in 
the  1960’s  changed  this. 

Although  the  Service  lacked  legislative  authority  to  han¬ 
dle  disputes  between  public  employees  and  their  employers, 
no  other  organization  was  available  in  most  instances  to 
provide  assistance.  In  response  to  public  pressure  and  the 
urgent  requests  of  the  parties,  the  Service  began  providing 
mediation  on  a  case-by-case  basis.  Because  many  of  these 
public  employee  disputes  in  large  cities  were  civil  rights 
disputes  as  well,  the  Service  was  drawn  further  afield  from 
its  usual  work  into  new  and  unfamiliar  areas. 

J.  Curtus  Counts,  who  followed  Simkin  as  fmcs  director 
in  1969,  continued  the  policy  of  ad  hoc  mediation  of  public 
employee  disputes,  but  otherwise  made  no  changes  in  the 
mission  of  the  Service.  However,  the  appointment  of  Wil¬ 
liam  Usery  to  the  post  in  July  1973  ushered  in  what  was  to 
be  a  major  growth  period  for  the  agency.  By  strongly  urging 
an  expanded  role  for  the  Service,  Usery  persuaded  the  Ad¬ 
ministration  and  the  Congress  to  increase  his  staff  and  bud¬ 
get  accordingly. 

In  1973,  Usery’s  plans  for  the  Service  led  him  to  create 
the  Office  ofTechnical  Services  within  the  agency's  national 
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office.  This  office  was  to  coordinate  and  promote  technical 
assistance  cases,  conduct  an  improved  professional  devel¬ 
opment  program  for  the  mediators,  provide  a  technical  in¬ 
formation  and  research  function  to  assist  the  field  mediator, 
and  experiment  with  new  uses  of  mediation.  During  the  4 
years  of  its  existence,  the  office  was  the  focal  point  of  an 
increasing  amount  of  non-labor-relations  work  within  the 
Service. 

In  early  1974,  Usery  convened  a  3-day  meeting  of  all 
Service  managers  to  discuss  the  agency’s  role.  The  major 
result  was  the  adoption  of  a  five-part  mission  statement. 
While  four  parts  specifically  referred  to  labor-management 
relations,  the  fifth  envisioned  an  expanded  role  in 
“[djeveloping  the  an,  science  and  practice  of  dispute  res¬ 
olution.”  This  mission  statement  remains  in  effect  today. 

During  the  oil  crisis  in  1974,  Director  Usery  personally 
became  involved  in  some  non-labor-relations  disputes  be¬ 
tween  independent  truckers  and  oil  companies,  and  between 
independent  gas  station  operators  and  the  oil  companies.  In 
the  same  year,  the  Service  undertook  what  is  probably  the 
most  noteworthy  example  of  nontraditional  mediation,  the 
settlement  of  a  longstanding  dispute  between  two  Indian 
tribes. 

The  Hopi-Navajo  dispute.  Geographically  the  largest  In¬ 
dian  reservation  in  the  United  States,  covering  21 h  million 
acres  in  northeastern  Arizona,  the  Hopi-Navajo  reservation 
had  been  created  by  executive  order  in  1882.  There  followed 
years  of  disagreement  over  land  use  by  the  two  tribes,  during 
which  many  traditional  dispute-resolving  procedures  were 
used  with  only  partial  and  temporary  success.  In  1974, 
Congress  enacted  a  statute  directing  the  fmcs  to  try  to  me¬ 
diate  the  dispute. 

Accordingly,  the  Service  hired  former  Director  Simkin 
as  principal  mediator  for  the  project.  Congress  appropriated 
$500,000  to  finance  the  mediation,  and  $50  million  was 
made  available  to  other  Federal  agencies  to  help  implement 
the  settlement  by  relocating  fences,  villages,  families,  burial 
grounds,  and  monuments.  If  settlement  were  not  fully  achieved 
within  6  months,  the  mediator  was  to  make  a  report  with 
recommendations  to  the  Federal  District  Court. 

After  months  of  work  by  the  mediation  team,  supported 
with  information  from  other  government  agencies,  agree¬ 
ment  was  reached  in  principle  on  most  issues.  The  media¬ 
tors’  report  and  recommendations  to  the  Federal  Court  were 
adopted  and  enforced  by  the  terms  of  a  March  1977  ruling. 
However,  because  many  questions  remained  on  the  imple¬ 
mentation,  the  court  and  the  tribes  requested  that  the  me¬ 
diation  effort  continue.  For  the  next  year,  Simkin  continued 
to  help  the  parties  on  an  as-needed  basis. 

The  success  of  this  mediation  effort  was  praised  by  the 
court,  the  tribes,  the  Bureau  of  Indian  Affairs  of  the  De¬ 
partment  of  the  Interior,  and  the  media.  The  length  of  the 
dispute,  the  sacred  nature  of  some  issues,  the  uniqueness 
of  the  Indian  culture  and  habits,  and  the  failure  of  the  nu¬ 


merous  prior  efforts  to  settle  the  problem  all  had  contributed 
to  the  difficulty  of  the  mediation  project.  But  unlike  the 
earlier  efforts — treaties,  litigation,  court  orders,  executive 
orders,  and  acts  of  Congress  which  produced  answers  to 
narrow  questions — mediation  allowed  the  parties  to  deal 
with  their  needs  and  desires,  and  in  that  way  to  develop 
solutions  with  which  they  both  could  live. 

The  Home  Owners'  Warranty  program.  Another  extensive 
project  begun  during  the  Usery  directorship  involved  the 
Home  Owners'  Warranty  (how)  program  of  the  National 
Association  of  Home  Builders.  The  how  program  was  started 
in  1973  as  a  method  of  formally  resolving  disputes  that  arise 
between  home  builders  and  home  buyers.  The  program, 
provided  under  a  warranty,  used  mediation  and  arbitration 
to  resolve  differences.  Before  how  was  created,  the  Na¬ 
tional  Association  of  Home  Builders  came  to  the  fmcs  for 
advice  and  assistance. 

The  Service  provided  numerous  suggestions  on  how  the 
program  might  work,  and  extensive  help  in  preparing  and 
conducting  more  than  20  training  sessions  for  how  staff 
throughout  the  country  during  1973  and  1974.  Once  the 
program  was  operating,  technical  advice  was  offered  to  how 
conciliators  who  encountered  mediation  problems.  And  in 
1976,  when  the  Federal  Trade  Commission  issued  rules  on 
warrantys  and  guaranties  under  the  newly  passed  Magnu- 
son-Moss  Bill,  the  Service  assisted  how  in  getting  approval 
from  the  commission  for  the  program  to  operate  as  an  ex¬ 
periment  under  the  new  rules.  Without  this  approval,  how 
mediators  trained  by  the  fmcs  would  have  become  ineligible 
to  participate  in  dispute  resolution. 

The  Oglala  Sioux  election.  Former  Deputy  Director  James 
Scearce  became  Director  of  the  fmcs  in  the  spring  of  1976. 
As  Deputy,  Scearce  had  acted  as  the  liaison  with  the  Bureau 
of  Indian  Affairs  and  other  Federal  agencies  during  the 
Hopi-Navajo  mediation  effort.  As  a  result  of  these  contacts, 
the  Oglala  Sioux  Tribe  of  Pine  Ridge  Reservation  in  South 
Dakota  contacted  Scearce  in  1975  to  discuss  its  need  for  a 
neutral  organization  to  oversee  a  tribal  election.  (The  pre¬ 
vious  election  had  been  hotly  contested  and  the  results  con¬ 
troversial.)  After  considerable  discussion — and  an  urgent 
request  from  the  Bureau  of  Indian  Affairs — the  Service 
agreed  to  help. 

The  Pine  Ridge  reservation,  geographically  the  second 
largest  in  the  country,  was  home  to  12.000  tribal  members 
and  3,500  non-Indians.  Twenty-one  polling  places  were 
needed  to  cover  its  2  million  acres.  The  Service  was  to 
oversee  the  election  conducted  by  the  tribal  election  board 
by  developing  the  election  rules  and  procedures,  training 
the  election  judges  and  observers,  and  providing  a  trained 
election  adviser  at  each  polling  place  during  the  primary 
and  general  elections.  These  advisers  were  fmcs  mediators 
and  retirees  from  the  Department  of  Labor  and  the  National 
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Labor  Relations  Board  who  were  selected  by  and  who  worked 
under  the  direction  of  the  Service. 

Both  elections  were  held  without  major  problems  during 
January  1976. 2 

Federal  agencies.  A  number  of  Federal  agencies  also  re¬ 
quested  help  from  the  Service  during  the  tenure  of  Usery 
and  Scearce.  A  few  examples  will  illustrate  both  the  types 
of  requests  and  the  Service's  responses. 

•  Community  Relations  Service  f  crts).  The  crs  is  a  branch 
of  the  U.S.  Department  of  Justice  charged  with  mediating 
civil  rights  disputes.  During  1973-79,  fmcs  helped  de¬ 
velop  position  descriptions  for  its  mediators,  conducted 
a  number  of  training  sessions  for  the  mediators,  developed 
an  internship  program,  and  arranged  for  liaison  between 
field  mediators  of  the  two  agencies  in  cases  involving 
both  civil  rights  and  labor  relations. 

•  Federal  Bureau  of  Investigation  (fbi).  The  FBI  training 
facility  in  Quantico,  va,  conducts  training  for  State  and 
local  police  officers.  At  the  Bureau’s  request,  the  fmcs 
in  1975  critiqued  training  sessions  and  instructional  ma¬ 
terials  intended  to  aid  officers  in  dealing  with  domestic 
disputes  and  hostage  taking.  The  Service  also  helped  de¬ 
velop  suggestions  for  nonviolent  response  to  these  ex¬ 
plosive  situations. 

•  Department  of  Commerce.  Between  1976  and  1980,  the 
Service  helped  the  Science  and  Technology  Division  of 
the  Commerce  Department  develop  a  system  to  resolve 
disputes  over  voluntary  standards  for  manufactured 
products. 

•  Law  Enforcement  Assistance  Administration  and  Equal 
Employment  Opportunity  Commission.  The  Service 
provided  mediation  training  to  the  staff  of  both  agencies. 

The  Washington  Lab.  During  much  of  the  1973-77  pe¬ 
riod,  the  Service’s  Office  of  Technical  Assistance  responded 
to  the  many  opportunities  in  the  Washington,  D  C.,  area  to 
provide  assistance  in  resolving  nonlabor  disputes.  This  was 
a  mutually  beneficial  arrangement — the  parties  were  guided 
toward  long-term  solutions  for  their  problems,  and  the  Ser¬ 
vice  got  the  opportunity  to  experiment  and  apply  its  skills 
in  new  areas.  The  range  of  Service  activities  included: 
1)  mediating  a  racial  dispute  within  the  District  of  Columbia 
fire  department;  2)  setting  up  a  procedure  for  settling  dis¬ 
putes  between  landlords  and  tenants  in  the  District,  and 
mediating  several  cases  to  help  get  the  system  work¬ 
ing;  3)  mediating  a  racial  dispute  between  custodians  and 
teachers  in  the  Arlington  County,  va,  schools;  4)  working 
behind  the  scenes  with  the  Environmental  Protection  Agency, 
the  Steelworkers  union,  and  an  interested  citizen  group  on 
a  proposed  District  of  Columbia  City  Council  ordinance 
banning  the  sale  of  beverages  in  cans;  and  5)  training  the 
staff  of  the  Montgomery  County,  md,  Consumer  Complaint 
Office  in  negotiation  and  mediation  skills. 


The  later  years 

Wayne  Horvitz,  who  became  Director  of  the  FMCS  in 
April  1977,  was  acquainted  with  nontraditional  mediation, 
having  spent  2  years  as  a  consultant  to  the  National  Center 
for  Dispute  Settlement  during  the  late  1960’s.  During  his 
tenure,  the  first  continuing  use  of  fmcs  mediators  in  non- 
labor-management  cases  began  with  age  discrimination  dis¬ 
putes.  Under  the  Age  Discrimination  Act  of  1975,  discrim¬ 
ination  on  the  basis  of  age  is  prohibited  in  programs  and 
activities  that  receive  Federal  funds.  Responsibility  for  en¬ 
forcing  the  Act  was  assigned  to  the  Secretary  of  Health, 
Education,  and  Welfare  (hew).  Following  months  of  dis¬ 
cussion  and  planning,  the  fmcs  and  hew  developed  a  system 
for  handling  these  cases  that  featured  mediation.  The 
uniqueness  of  this  system  was  emphasized  by  hew  Secretary 
Califano  in  a  1978  speech  on  aging: 

We  propose,  for  the  first  time  in  the  history  of  civil  rights  en¬ 
forcement,  to  enlist  the  Federal  Mediation  and  Conciliation  Ser¬ 
vice  to  review  claims  of  discrimination  and  resolve  them,  within 
no  more  than  60  to  90  days.  No  other  civil  rights  program  in  our 
government  employs  such  a  process  of  third  party  mediauon.  But 
perhaps,  in  time,  every  one  of  our  civil  rights  programs  should 
feature  such  a  mediation  process.3 

fmcs  used  the  introduction  of  this  program  to  test  a  mod¬ 
ified  “ assessment  center”  concept  for  recruiting,  selection, 
and  training.4  An  evaluation  phase  was  conducted  using  an 
innovative  case  handling  system:  In  one-half  of  the  Service’s 
regional  offices,  the  cases  were  mediated  by  specially  trained 
fmcs  mediators  who  also  continued  to  handle  their  normal 
labor-management  caseloads.  In  the  other  regions,  individ¬ 
uals  from  outside  the  agency  were  selected  to  mediate  on 
an  as-needed  basis.  These  persons,  called  community  con¬ 
ciliators,  were  recruited  and  trained  through  various  com¬ 
munity-based  mediation  centers.5 

During  the  first  18  months  of  the  program,  the  Service 
handled  a  total  of  94  age  discrimination  cases,  with  55 
percent  requiring  no  further  action  after  mediation.6 

Helping  other  Federal  agencies.  The  Horvitz  directorship 
was  characterized  by  an  increase  in  the  amount  of  non-labor- 
management  work  done  by  the  Service  for  other  Federal 
agencies.  One  such  effort  involved  the  Office  of  Environ¬ 
mental  Planning  of  the  Federal  Highway  Administration 
(fha),  which  contacted  FMCS  in  the  spring  of  1979  to  discuss 
its  need  for  training  in  negotiation  skills.  The  employees  of 
fha  and  their  State  counterparts  were  involved  in  the  con¬ 
demnation  of  property  and  the  exercise  of  eminent  domain 
in  the  construction  of  highways,  activities  which  often  give 
rise  to  conflict.  After  discussions  over  several  months,  an 
agreement  was  reached  between  the  two  agencies  providing 
for  the  detailing  of  two  mediators  to  leam  more  about  en¬ 
vironmental  disputes  and  the  work  of  the  fha,  and  several 
week-long  training  programs  by  FMCS  covering  a  variety  of 
dispute-resolving  methods  such  as  negotiating,  prioritizing, 
consensus  building,  and  problem  solving.7 
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The  Service  also  received  requests  for  training  assistance 
from  a  number  of  other  agencies  which  had  concluded  that 
their  programs  would  be  helped  by  having  a  staff  more 
skilled  in  conflict  resolution.  Among  these  agencies  were 
the  Veterans’  Reemployment  Office  of  the  Department  of 
Labor,  the  Office  of  Civil  Rights  of  the  Department  of 
Health  and  Human  Services,  and  the  Department  of  Housing 
and  Urban  Development.  Some  agencies  simply  sought  ad¬ 
vice  on  how  to  systematically  deal  with  conflicts.  Although 
staff  time  limited  the  number  of  requests  which  fmcs  could 
satisfy,  such  help  was  given  to  the  Division  of  Standards 
and  Regulations  of  the  Environmental  Protection  Agency, 
the  Environmental  Office  of  the  Department  of  Energy,  and 
the  Council  on  Environmental  Quality  within  the  Executive 
Office  of  the  President. 

Non-Federal  work.  Although  the  emphasis  during  the 
Horvitz  directorship  was  on  helping  Federal  agencies,  some 
assistance  was  given  to  other  organizations.  A  few  of  these 
cases,  discussed  below,  will  demonstrate  the  nature  of  these 
Service  efforts. 

In  1979,  fmcs  and  the  Home  Owners  Warranty  (how) 
program  staff  cooperated  to  create  the  National  Academy 
of  Conciliators  to  assume  responsibility  for  administering 
the  how  program  and  to  provide  other  dispute  settlement 
services.  Over  the  next  2  years,  the  Service  gave  extensive 
assistance  to  the  Academy  in  developing  its  staff.  Since  its 
establishment,  the  Academy  has  served  more  than  30  clients 
in  dispute  settlement  work,  and  continues  to  increase  its 
role  and  impact  in  new  areas  of  dispute  settlement. 

In  1978-79,  the  Service  provided  assistance  to  the  Family 
Mediation  Association,  a  nationwide  organization  of  law¬ 
yers,  psychologists,  marriage  counselors,  social  workers, 
and  clergy.  Since  its  establishment,  the  Association  had 
typically  employed  a  very  formal  and  structured  form  of 
mediation  in  its  sensitive  and  important  work.  At  the  request 
of  some  Association  members,  fmcs  undertook  a  cooper¬ 
ative  training  and  consultation  program,  which  ultimately  re¬ 
sulted  in  some  modification  of  the  formal  mediation  techniques. 

In  a  1980  case,  the  Attorney  General  of  Alaska  requested 
fmcs  assistance  in  developing  a  dispute  settlement  system 
for  land  use  problems.  A  new  State  law  required  local  gov¬ 
ernments  to  clear  their  land  use  plans  with  the  Alaska  Coastal 
Management  Council.  The  Council  wanted  to  adopt  a  dis¬ 
pute  settlement  system  that  could  resolve  conflicts  among 
local  planners,  natives,  and  land  resource  developers.  A 
State  Assistant  Attorney  General  met  with  fmcs  in  Wash¬ 
ington,  D  C. ,  to  discuss  a  system  that  would  include  Service 
participation.  A  mediator  then  traveled  to  Alaska  to  meet 
with  the  Council  and  to  discuss  the  system  and  the  fmcs 
role  in  it.  The  Council  adopted  the  system,  which  designated 
fmcs  to  select  and  assign  mediators  as  disputes  arose. 

In  a  final  example,  the  fmcs  was  asked  to  serve  in  an 
advisory  capacity  on  a  project  funded  by  the  Department  of 
Education  and  administered  by  the  National  Association  of 


Social  Workers.  The  intent  of  the  project  was  to  apply  v 
mediation  techniques  to  conflicts  arising  from  a  law  re¬ 
quiring  the  educational  mainstreaming  of  handicapped  chil¬ 
dren  within  public  school  systems.  During  1979-80,  the 
Service  provided  advice  and  suggestions  to,  and  shared  in¬ 
structional  materials  and  training  strategies  with,  the  director 
of  the  mainstreaming  program. 

Mediators  carry  on  the  tradition 

Because  of  budget  cuts  in  1981  and  1982,  all  Service 
involvement  with  nonlabor  work  was  stopped,  except  for  a 
small  program  dealing  with  age  discrimination  mediation. 
However,  interviews  conducted  by  the  author  with  FMCS 
field  mediators  during  1983  revealed  that  many  of  them 
continue  to  initiate  their  own  work  in  the  nonlabor  field, 
motivated  by  personal  interest,  opportunity,  community  in¬ 
volvement,  feelings  of  professional  responsibility,  or  intel¬ 
lectual  curiosity.  The  range  of  activities  reported  by  these 
mediators  includes  providing  general  or  specific  information 
about  mediation;  providing  training;  helping  to  develop  dis¬ 
pute  settlement  systems;  and  the  actual  mediation  of  cases. 
Examples  of  recent  projects  undertaken  by  interviewees  pro¬ 
vide  evidence  of  the  value  of  mediation  to  such  diverse 
entities  as  governments,  communities,  universities,  minor¬ 
ity  groups,  troubled  families,  and  even  to  the  Nation's  ju¬ 
dicial  system.  It  is  noteworthy  that  most  of  the  mediators 
who  reported  taking  on  nonlabor  cases  enjoyed  the  work 
and  intend  to  continue  their  involvement  in  some  capacity. 

Certainly,  the  use  of  nontraditional  mediation  has  in¬ 
creased  greatly  during  the  past  10  years.  Given  the  expe¬ 
rience  of  fmcs  in  mediation,  and  its  demonstrated  willingness 
to  share  that  expertise,  there  is  no  doubt  that  the  Service 
contributed  immeasurably  to  the  evolution  and  spread 
of  this  highly  effective,  low-cost  means  of  conflict  re¬ 
solution.  D 
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I •  Introduction:  The  Need  and  Impetus 

The  genesis  of  the  idea  to  use  third-party  neutrals  in  some 
enforcement  actions  at  the  U.S.  Environmental  Protection  Agency 
(EPA)  came  in  early  1985  from  two  independent  sources:  (1)  the 
need  for  Agency  enforcement  personnel  to  more  effectively 
negotiate  resolutions  to  enforcement  cases,  and  (2)  a  growing 
enforcement  case  backlog.  In  response  to  the  former,  EPA 
enforcement  staff  developed  a  course  designed  to  enhance  the 
skills  of  Agency  and  Department  of  Justice  ( DO  J )  personnel  work¬ 
ing  as  a  team,  in  negotiating  settlements  in  enforcement  cases. 
The  exploration  of  better  ways  to  resolve  enforcement  matters 
led  the  developers  of  the  negotiation  course  to  the  use  of 
third-party  neutrals. 

At  the  same  time,  EPA  was  beginning  to  open  new  enforcement 
cases  faster  than  it  closed  existing  ones,  and  the  gap  was  start¬ 
ing  to  widen.  This  fact  forced  the  Agency  to  look  at  new  ways 
of  making  its  enforcement  program  more  efficient  as  it  also 
became  clear  that  EPA  would  not  be  receiving  significant  addi¬ 
tional  enforcement  resources.  ADR  was  suggested,  along  with 
other  innovative  enforcement  ideas  such  as  environmental  auditing 
as  a  means  of  improving  EPA's  enforcement  effort. 

Two  other  offices  within  EPA  had  already  begun  using  ADR  to 
aid  in  the  resolution  of  other  types  of  disputes.  First,  the 
Agency  had  used  facilitators  to  help  in  the  promulgation  of 
certain  regulations,  a  program  that  became  known  as  negotiated 
rulemaking.  To  date,  EPA  has  used  this  technique  in  six  rulemak¬ 
ings.  Second,  the  Superfund  Community  Relations  Office  began  a 
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pilot  program  to  use  facilitators  at  Superfund  sites  where  there 
was  no  enforcement  action,  i.e.,  EPA  could  not  identify  any 
parties  who  may  be  liable  for  cleanup.  At  these  sites,  the  only 
interested  parties  are  the  various  governmental  entities  and  the 
citizenry.  EPA  has  successfully  used  facilitators  at  several  of 
these  sites  to  negotiate  a  cleanup  agreeable  to  all  parties. 

As  discussion  about  the  use* of  ADR  in  enforcement  began  and 
various  individuals  raised  concerns  about  its  use  in  this  context, 
it  became  necessary  to  address  these  concerns  in  writing  and  to 
set  forth  procedures  for  the  use  of  ADR  in  enforcement  actions 
at  EPA.  The  result  was  a  draft  guidance  on  this  topic,  issued 
on  December  2,  1986,  and  planned  for  completion  in  the  spring 
of  1987.  This  article  discusses  two  sections  of  the  draft 
guidance:  (1)  the  selection  of  enforcement  cases  appropriate 

for  ADR,  and  (2)  the  selection  and  qualification  of  neutrals. 

The  article  also  addresses  the  advantages  and  concerns  about 
ADR  in  EPA's  enforcement  program. 

I I .  Selection  of  Appropriate  Cases 

In  order  to  employ  neutrals  in  enforcement  actions,  it  was 
necessary  for  the  Agency  to  develop  a  process  for  the  selection 
of  appropriate  cases.  One  of  the  first  questions  that  arose  in 
this  context  was  how  to  describe  the  kinds  of  cases  that  may  be 
suitable  for  ADR,  i.e.,  how  can  one  choose  from  an  existing 
caseload  those  actions  where  ADR  might  be  helpful. 


516 


-3- 

A  two-part  process  seemed  to  be  the  most  useful  way  to 
handle  this  problem.  The  guidance,  therefore,  first  describes 
criteria  which  EPA  enforcement  personnel  can  use  to  search  through 
their  existing  caseloads  to  make  a  preliminary  determination  as 
to  which  cases  might  be  suitable  for  ADR.  After  this  first  step 
of  a  preliminary  determination,  those  working  on  a  case  meeting 
the  criteria  are  to  hold  more  detailed  discussions  to:  (1)  reach 
consensus  among  government  negotiation  team  members  on  using  ADR 
in  this  case,  (2)  evaluate  in  greater  depth  those  aspects  of  the 
preliminary  criteria  which  are  specifically  applicable  to  this 
case,  and  (3)  evaluate  the  willingness  of  the  violators  to  parti¬ 
cipate  in  ADR. 

Development  of  the  criteria  for  the  preliminary  determination 
proved  to  be  a  difficult  task.  A  search  of  the  relevant  litera¬ 
ture  revealed  little  that  was  useful.  It,  therefore,  became 
necessary  to  develop  such  ch? racteristics  from  the  experience  of 
EPA  enforcement  personnel. 

We  concluded  that  cases  appropriate  for  ADR  appeared  to  fall 
into  two  major  and  one  minor  category.  One  major  category  in¬ 
cludes  actions  where  the  parties  have  reached,  or  anticipate 
reaching,  a  negotiation  or  litigation  impasse.  Such  impasses 
arise  for  many  reasons  including  personality  conflicts,  poor 
communication  between  parties,  multiple  parties  with  conflicting 
agendas,  inflexible  negotiating  postures,  sophisticated  technical 
circumstances  leading  to  a  myriad  of  factual  disputes,  and  any 
other  reasons  slowing  or  halting  progress  toward  the  resolution 


of  the  action. 
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The  second  major  category  encompasses  those  cases  that 
require  an  inappropriate  level  of  Agency  resources.  In  such 
actions  the  resolution  of  the  dispute  would  require  an  excessive 
expenditure  of  government  time  or  money  so  that  it  would  be  more 
efficient  to  use  a  neutral  to  resolve  all  or  parts  of  the  case. 
This  category  includes  cases  with  a  large  number  of  parties;  with 
a  large  number  of  issues;  where  the  issues  are  complex,  divisive, 
or  controversial;  or  which  are  so  routine  that  they  do  not  merit 
the  usual  expenditure  of  resources  required  for  enforcement.  In 
this  latter  subcategory,  streamlined,  binding  ADR  techniques 
such  as  arbitration  are  extremely  useful. 

The  minor  category  involves  actions  where  the  remedy  a  court 
may  award  would  not  achieve  the  long-term  environmental  results 
desired.  These  cases  usually  require  the  involvement  of  persons 
or  entities  not  parties  to  the  lawsuit  such  as  state  or  local 
authorities  to  resolve  an  underlying  political  problem  or  provide 
funding  for  the  remedy. 

III.  Selection  and  Qualification  of  Neutrals 

A .  Selection  of  ADR  Mechanism 

The  Agency  encountered  similar  problems  in  drafting  its 
guidance  regarding  the  selection  and  qualification  of  neutrals 
for  specific  disputes.  Prior  to  the  actual  selection  and  quali- 
i  fication,  however,  the  question  arises  as  to  which  ADR  mechanism 
is  most  appropriate  for  a  specific  dispute.  One  can  safely 
assume  that  at  least  some  of  the  parties  to  most  enforcement 
actions  by  EPA  will  be  unsophisticated  about  the  use  of  ADR. 
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Therefore,  it  is  important  that  there  be  someone  to  advise  the 
parties  as  to  which  ADR  mechanism  to  use.  The  Agency  is  consi¬ 
dering  a  number  of  proposed  approaches,  yet  all  appear  to  have 
drawbacks . 

One  suggestion  is  for  the  parties  to  hire  a  professional 
neutral  to  help  them  select  the  appropriate  ADR  process.  While 
such  a  person  would  no  doubt  be  helpful,  this  approach  would 
extend  the  time  period  required  for  ADR,  thus  making  ADR  less 
attractive  to  EPA  personnel.  The  existing  enforcement  process 
is  already  viewed  by  many  Agency  personnel  as  overly  time 
consuming  and  cumbersome.  Additionally,  this  approach  would 
make  the  process  more  costly  for  all  parties. 

A  second  suggestion  is  to  the  use  trained  EPA  personnel  to 
aid  in  the  selection  of  an  appropriate  mechanism.  While  this 
idea  would  save  time  and  expense,  there  is  no  guarantee  that 
violators  would  view  such  personnel  as  unprejudiced,  and  may 
consider  any  suggestions  by  such  EPA  personnel  to  be  unaccept¬ 
able. 

For  now,  the  Agency  has  determined  to  let  the  parties 
decide  this  issue  on  a  case-by-case  basis,  using  whatever  deci¬ 
sionmaking  method  upon  which  they  can  agree.  The  experience 
gathered  in  actual  cases  should  suggest  the  best  method  for 
handling  this  issue. 

B .  Neutral  Selection 

in  its  use  of  third-party  neutrals,  EPA  is  likely  to  draw 
from  two  different  kinds  of  sources.  First,  assuming  that  the 
Agency  will  eventually  use  neutrals  on  a  fairly  regular  basis. 
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it  will  be  necessary  to  have  a  comprehensive  list  of  neutrals 
with  certain  disciplines  from  which  the  Agency  can  make  selec¬ 
tions.  These  disciplines  would  include  mediation,  arbitration, 
and  certain  others.  Because  the  list  would  be  used  by  a  federal 
agency,  it  should  be  open  to  anyone  who  wishes  to  be  considered 
as  a  potential  neutral  in  an  EPA  enforcement  action.  On  the 
I  other  hand,  there  needs  to  be  some  screening  of  applicants  to 
.  build  a  reliable  list  of  candidates.  Further,  an  organization 
other  than  EPA  should  compile  and  maintain  this  list.  Thus, 
neutrals  drawn  from  such  a  list  would  not  automatically  be 
:  considered  tainted  by  other  parties  to  the  dispute. 

Second,  the  Agency  also  needs  an  organization  with  the 
:  capability  to  find  appropriate  neutrals  with  specific  expertise 
for  fact-findings,  mini-trials,  and  other  ADR  processes  requiring 
such  expertise.  Because  each  case  will  require  a  different  kind 
!  of  expertise,  it  is  not  possible  to  maintain  a  list  of  such 
;>  experts.  For  the  same  reasons  enumerated  above  concerning  the 
I  list  of  mediators  and  arbitrators,  this  search  capability  should 
i  be  maintained  by  an  organization  other  than  EPA. 

C .  Qualification  by  EPA 

After  obtaining  a  list  of  names  of  potential  neutrals  for 
a  case,  it  is  necessary  to  evaluate  their  credentials  before 
:•  selection.  In  developing  guidelines  for  the  qualifications  of 
s  neutrals,  the  Agency  drew  heavily  from  the  draft  ethical  guide- 
i  lines  of  the  Society  for  Professionals  in  Dispute  Resolution 
r  and  its  emphasis  on  disclosure.  The  qualifications  suggest  that 
EPA  personnel  require  that  candidate  neutrals  disclose  relevant 
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categories  of  of  information.  Based  on  these  disclosures,  the 
government  can  then  choose  a  neutral  with  which  it  is  most 
comfortable.  These  categories  are:  (1)  demonstrated  experience 
as  a  neutral,  including  other  relevant  experience  such  as  training 
or  judicial  experience;  (2)  independence  based  on  interests  or 
relationships;  (3)  subject  matter  expertise,  if  applicable;  and 
(4)  other  roles  in  the  case  in  which  the  neutral  may  be  serving. 


IV.  Advantages  and  Concerns 

A .  Advantages 

The  advantages  of  using  ADR  in  a  federal  agency  like  EPA 
are  generally  the  same  as  those  enjoyed  by  any  other  participant 
in  an  ADR  process  in  any  other  context.  For  EPA,  like  others, 

ADR  is  a  case  management  tool.  It  is  but  one  way  to  improve  the 
efficiency  by  which  a  person  or  an  organization  resolves  its 
disputes . 

For  binding  ADR  mechanisms  such  as  arbitration  the  primary 
benefit  is  an  expeditious  resolution  of  the  matters  to  be  decided. 
Binding  ADR  mechanisms  provide  streamlined  procedures  and  an 
abbreivated  time  period  prior  to  hearing  and  decision.  One 
result  is  that  EPA  saves  manpower  resources  which  it  may  then 
devote  to  other  cases.  Further,  by  selecting  the  issues  it 
wishes  to  submit  to  binding  ADR,  the  Agency  retains  control  over 
that  part  of  the  dispute  resolution  process. 

For  non-binding  ADR  mechanisms  such  as  mediation,  many  of 
the  benefits  are  more  subtle.  First,  such  techniques  give  the 
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parties  almost  complete  control  of  the  dispute  resolution 
process.  Second,  resolutions  arrived  at  in  this  way  are  usually 
more  creative,  and  there  is  greater  commitment  to  them.  Because 
there  is  no  winner  and  no  loser,  the  solutions  "feel  fairer." 

1  Finally,  a  neutral  can  help  the  parties  to  stop  wasting  their 

time  on  collateral  issues  like  personalities,  and  to  devote  their 
energies  to  the  solution  of  the  dispute. 

B .  Concerns 

In  the  process  of  discussing  ADR  with  EPA  and  DOJ  personnel, 
one  naturally  hears  the  concerns  they  have  about  using  these 
mechanisms.  Strangely  enough,  a  number  of  these  concerns  are  that 
ADR  will  cause  the  problems  that  these  techniques  are  designed  to 
cure.  While  most  of  the  reservations  I  encountered  are  those  one 
may  expect  from  any  individual  not  familiar  with  ADR,  there  were 
a  few  that  appear  to  be  specific  to  a  bureaucracy  if  not  EPA 
itself. 

Some  of  the  concerns  reflect  fear  of  appearing  inadequate  or 
losing  control  of  the  case  itself.  One  EPA  official  stated  that 
the  primary  reason  for  resistance  to  ADR  is  that  enforcement 
personnel  believe  that  the  act  of  bringing  in  a  neutral  is  an 
indication  of  a  failure  to  resolve  the  case  on  one's  own. 

Coupled  with  this  feeling  is  an  often  expressed  belief  that  by 
"turning  the  case  over  to  a  neutral"  one  loses  control  of  it. 

Some  of  this  reaction  to  ADR  is  attributable  to  the  initial 
viewing  by  some  individuals  of  all  ADR  as  mechanisms  by  which 
neutrals  decide  cases.  Some  education  in  how  non-binding 
techniques,  such  as  mediation,  work  may  mitigate  this  reaction. 
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EPA  enforcement  personnel  are  rightly  afraid  that  ADR  will 
be  used  by  some  violators  as  another  means  of  drawing  out 
negotiations  and  delaying  compliance  with  environmental  laws. 
Without  appropriate  litigation  pressure  and  a  deadline  for  the 
use  of  ADR,  this  fear  can  become  reality. 

DOJ  expressed  concern  that  neutrals  may  be  compelled  to 
testify  regarding  matters  the  parties  tell  them  in  confidence. 
This  concern  is  more  pronounced  for  Superfund  cases  where  actions 
are  usually  pursued  against  multiple  defendants.  In  these  cases 
EPA  may  reach  agreement  with  some  of  the  defendants  (with  or 
without  the  use  of  a  neutral),  and  then  pursue  the  others  for  the 
balance  of  the  government's  costs.  In  such  cases,  EPA  and  DOJ 
are  concerned  that  those  parties  who  have  not  reached  agreement 
with  EPA  would  attempt  to  compel  a  neutral  who  worked  with  the 
settling  parties  to  testify  regarding  information  imparted  to  the 
neutral  during  settlement  discussions. 

There  appear  to  be  a  number  of  ways  of  meeting  this  concern 
about  confidentiality  of  discussions  with  neutrals.  EPA  is 
considering  either  promulgating  its  own  regulations  or  amending 
those  of  DOJ  which  do  not  allow  neutrals  to  testify  regarding 
information  learned  from  parties  to  disputes  without  specific 
authorization  from  a  high  ranking  agency  official.  Additionally, 
there  is  case  law  both  regarding  settlement  discussions  and  the 
Freedom  of  Information  Act  which  indicates  that  it  is  against 
public  policy  to  compel  neutrals  to  testify  as  to  what  parties 
confided  in  them. 
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Another  often  expressed  concern  is  that  ADR  will  not  save 
resources,  but  will  take  additional  time  to  introduce  a  neutral 
into  a  case.  In  this  view,  use  of  a  third-party  is  an  extra 
step  in  the  enforcement  process.  Similarly,  there  is  the 
belief  that  the  process  of  obtaining  a  neutral  will  take  too 
long,  especially  when  one  considers  how  slowly  anything  moves 
through  the  bureaucracy.  To  meet  this  latter  concern  EPA  has 
developed  a  process  for  using  ADR  which  not  only  fits  within 
existing  Agency  enforcement  procedures,  but  is  as  expeditious 
as  possible. 

Unique  to  EPA  is  a  management  system  which  provides 
rewards  and  incentives  for  certain  types  of  enforcement  activi¬ 
ties,  most  important  of  which  activities  is  the  bringing  of 
enforcement  actions.  One  of  the  often  mentioned  concerns  by 
I'  EPA  personnel  is  that  the  existing  management  system  at  EPA 
does  not  provide  any  incentives  for  the  use  of  ADR  and,  in 
'  order  to  encourage  its  use,  such  incentives  must  be  included. 

EPA  is  presently  developing  such  rewards  and  incentives. 

Finally,  many  DOJ  and  EPA  personnel  view  enforcement  actions, 
not  as  disputes  between  parties,  but  as  quasi-criminal  actions 
1.  against  violators.  Whether  expressly  stated  or  not,  there  is  a 
widely  held  belief  that  ADR  is  inapproriate  in  such  matters.  It 
is  my  opinion  that  these  individuals  believe  that  courts  will  deal 
appropriately  harshly  with  violators,  and  that  use  of  neutrals 
will  blunt  the  government's  prosecutorial  vigor. 

There  are  several  responses  to  this  view.  First  the  environ- 
i  mental  statutes  which  EPA  administers  have  criminal  provisions. 
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and  both  EPA  and  DOJ  have  a  separate  criminal  office  to  prosecute 
offenses  falling  under  these  provisions.  EPA  does  not  presently 
advocate  ADR  in  its  criminal  cases.  Second,  while  some  govern¬ 
ment  personnel  may  view  all  violators  as  criminal,  most  violators 
and  judges  do  not.  There  are  usually  some  mitigating  circumstances 
from  the  violator's  viewpoint  as  to  why  the  particular  facility  is 
not  in  compliance  that  makes  the  great  majority  of  environmental 
enforcement  cases  inappropriate  for  criminal  action  because 
criminal  intent  cannot  be  proven.  Thus,  most  EPA  enforcement 
actions  must  proceed  like  other  civil  lawsuits.  Some  EPA  and  DOJ 
personnel,  however,  tend  to  treat  civil  violators  as  criminals 
which  naturally  causes  violators  to  become  defensive.  In  such 
cases,  a  spiral  of  combativeness  and  non  cooperation  begins,  and 
cannot  easily  be  stopped.  It  is  in  exactly  these  kinds  of  cases 
where  a  neutral  can  help  the  parties  to  turn  their  attention  from 
their  positions  to  their  interests. 

V .  Conclusion 

While  there  are  many  concerns  about  the  use  of  ADR  in 
enforcement  actions  at  EPA,  the  benefits  clearly  outweigh  the 
concerns.  Further,  both  EPA  and  violators  need  to  find  creative 
ways  of  resolving  disputes  without  tying  up  extensive  resources. 

The  greatest  challenge  is  to  convince  Agency  personnel  and  viola¬ 
tors  of  this  fact  so  that  they  will  suggest  the  use  of  ADR  in 
specific  cases. 
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With  the  recent  draft  guidance,  on  which  much  of  this 
:  article  is  based,  EPA  has  taken  the  lead  among  federal  agencies 

ji  in  developing  a  process  for  using  ADR  in  a  major  agency  program, 
ji  We  believe  that  with  the  experience  of  a  few  case  examples,  and 
EPA's  success  in  negotiated  rulemaking  and  Superfund  Community 
ji  relations,  EPA  and  other  agencies  will  want  to  integrate  the  use 
of  ADR  into  its  approach  to  resolving  the  many  types  of  disputes 
|l  in  which  federal  agencies  are  involved. 
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Mediation  and  Adjudication: 
The  Double  Track  Approach 

By  ST.  JOHN  BARRETT* 


At  burgeoning  caseloads  have  imposed 
■creating  stress  on  our  adjudicative  sys- 
m s,  renewed  attention  has  been  given  to 
arbitration,  mediation  and  other  less  for- 
mml  means  of  keeping  disputes  from  reach¬ 
ing  the  adjudicative  track.  Relatively  little 
attention,  however,  has  been  given  the 
poetible  parallel  use  of  mediation  to  resolve 
disputes  already  on  that  track.  This  article 
will  examine  recent  experience  of  the  U.S. 
Dapartment  of  Health  and  Human  Services 
in  formally  establishing  for  its  grant-in-aid 
programs  a  mediation  process  to  resolve 
dfeputes  already  in  administrative  adjudi¬ 
cation.  The  HHS  experience  suggests  this 
process  would  be  useful  to  other  agencies 
ia  resolving  both  grant  and  non-grant  dis¬ 
putes  under  adjudication. 

The  HHS  Mediation  System 

In  the  1970s.  Federal  agencies  charged 
with  responsibility  for  administering  Fed¬ 
eral  programs  of  grants-in-aid  have 
increasingly  used  formally  established  grant 
appeals  boards  to  hear  and  adjudicate  dis¬ 
putes  between  granting  agencies  and  grant¬ 
ees.  The  first  of  these  appeal  boards,  and 
one  that  has  served  as  a  prototype  for  other 
such  boards,  was  established  by  the 
Department  of  Health,  Education,  and 
Welfare  (HEW)  in  1973.'  The  HEW  Grant 
Appeals  Board  has  been  continued,  under 
a  new  and  revised  regulation,1  by  the 
Department  of  Health  and  Human  Services 
(HHS),  HEW's  successor  agency.  The 
regulation  accords  HHS  grantees  under 
designated  programs  the  right  to  appeal  final 
decisions  of  an  HHS  constituent  agency  on 
a  dispute  arising  under  an  existing  grant. 


•The  author,  a  practicing  lawyer  in  Washing¬ 
ton.  D  C.,  served  ten  years  as  deputy  general 
counsel  of  the  U.S.  Department  of  Health,  Edu¬ 
cation,  and  Welfare. 


The  Departmental  Grant  Appeals  Board, 
upon  the  basis  of  written  submittals  by  the 
grantee  and  the  granting  agency,  supple¬ 
mented  in  some  cases  by  a  hearing  that 
affords  opportunity  to  produce  evidence 
and  witnesses  for  cross-examination  and 
oral  argument,  renders  a  reasoned,  written 
decision  on  the  dispute.’ 

Although  HEW  was  the  first  federal 
granting  agency  to  establish  a  grant  appeals 
board,  it  was  one  of  HEW's  emulators,  the 
Environmental  Protection  Agency,  that  first 
formally  provided  for  mediation  as  an 
adjunct  to  board  review.  The  EPA  proce¬ 
dure,  adopted  in  1979,  provides: 

123  Mediation. 

If  the  Board  decides  that  mediation  would  be 
useful  to  resolution  of  a  dispute,  the  Board,  in 
consultation  with  the  parties,  may  require  use 
of  mediation  techniques  and  wilt  assist  in  select¬ 
ing  a  mediator.  The  mediator  may  take  any  steps 
agreed  upon  by  the  parties  to  seek  resolution  of 
the  dispute  or  clarification  of  issues.  The  results 
of  mediation  are  not  binding  on  the  parties  unless 
the  parties  so  agree  in  writing.  The  mediator  and 
the  Board  may  not  communicate  about  the  mer¬ 
its  of  the  case  in  the  absence  of  the  parties.1 

Although  EPA  was  the  first  agency  to 
adopt  such  a  provision,  it  had,  as  of  early 
1982,  yet  to  use  mediation  techniques  in 
any  pending  appeal. 

Long  before  it  had  a  regulation  author¬ 
izing  or  requiring  mediation  of  pending 
grantee  appeals,  the  Grant  Appeals  Board 
at  HEW  pushed  grantee-appellants  and 
agency-appellees  to  the  conference  table  in 
appropriate  cases.’  The  Board  institution¬ 
alized  this  practice  in  1979  by  routinely 
including  in  a  letter  to  the  parties  acknowl¬ 
edging  the  receipt  of  the  appeal  a  paragraph 
reciting  that  the  Board  favored  efforts  to 
resolve  the  dispute  by  direct  discussion 
between  parties,  allowing  thirty  days  within 
which  such  discussions  could  be  instituted. 


and  requiring  the  grantor  agency  within  that 
time  either  to  submit  a  written  report  on 
the  status  of  such  discussions  or  to  file  its 
written  response  to  the  appeal. 

On  January  6.  1981  HHS  published  a 
notice  of  proposed  rulemaking  in  the  Fed¬ 
eral  Register  proposing  extensive  revision 
of  its  grant  appeal  procedures,  including 
adoption  of  mediation  similar  to  that  in  use 
at  EPA.5  The  HHS  Board  commenced  using 
mediation  procedures  without  waiting, 
however,  for  promulgation  of  a  final  rule. 
On  March  20,  1981.  it  designated,  at  the 
request  of  a  grantee-appellant,  a  member 
of  its  staff  to  assist  in  mediating  the  appealed 
dispute.7  On  August  6  and  August  7,  1981 
the  Board  designated  a  mediator  in  each  of 
two  pending  appeals  that  had  earlier  been 
filed  by  the  State  of  California.’  Shortly 
thereafter,  on  August  3 1 . 1 98 1 ,  HHS  issued 
its  final  rule  revising  the  grant  appeal  pro¬ 
cedures  and  including  the  following  new 
provision  on  mediation: 

#  16.18  Mediation 

(a)  In  cases  pending  before  the  Board.  If  the 
Board  decides  the  mediation  would  be  useful  to 
resolve  a  dispute,  the  Board,  in  consultation 
with  the  parties,  may  suggest  use  of  mediation 
techniques  and  will  provide  or  assist  in  selecting 
a  mediator.  The  mediator  may  take  any  steps 
agreed  upon  by  the  parties  to  resolve  the  dispute 
or  clarify  the  issues.  The  results  of  mediation 
are  not  binding  on  the  parties  unless  the  parties 
so  agree  in  writing.  The  Board  will  internally 
insulate  the  mediator  from  any  Board  or  staff 
members  assigned  to  handle  the  appeal. 

(b)  In  other  cases.  In  any  other  grants  dispute, 
the  Board  may,  within  the  limitations  of  its 
resources,  offer  persons  trained  in  mediation 
skills  to  aid  in  resolving  the  dispute.  Mediation 
services  will  only  be  offered  at  the  request,  or 
with  the  concurrence  of  a  responsible  federal 
program  official  in  the  program  under  which  the 
dispute  arises.  The  Board  will  insulate  the 
mediator  if  any  appeal  subsequently  anses  from 
the  dispute.1 
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In  all  instances,  the  Board  has  desig¬ 
nated  as  mediator  a  member  of  its  own 
staff,  although  under  its  regulation  it  could 
go  outside  its  staff  or  even  outside  the 
Department.  In  designating  a  mediator,  the 
Board  formally  instructs  the  mediator  and 
advises  the  parties  that  the  mediator  will 
be  insulated  from  all  contact  with  the  Board 
and  the  rest  of  its  staff  concerning  the  case. 
Those  designated  as  mediators  have 
received  special  training  from  the  Federal 
Mediation  and  Conciliation  Service. 

Despite  the  felt  need  to  insulate  the 
mediator  from  the  Board,  both  the  Board 
and  mediating  parties  perceive  advantages 
in  designating  a  staff  member  to  mediate. 
Asa  grantor  representative  has  said,  it  puts 
“the  psychological  weight  of  the  board" 
behind  the  mediator.10  Similarly,  a  grantee 
representative  emphasizes  that  the  long¬ 
term  need  of  the  grantor  agencies  to  main¬ 
tain  credibility  with  the  Board  has  a  mod¬ 
erating  influence  on  their  stance  before  a 
staff  member  of  the  Board." 

The  HHS  Experience 

Although  there  were  only  seven  cases 
under  the  HHS  procedure  available  for 
study  by  the  author,  they  presented  a  sur¬ 
prising  number  of  variables.  Of  the  seven 
mediated  cases: 

— four  involved  mandated  state  plan 
programs,  while  three  involved  dis¬ 
cretionary  project  grants  to  private 
grantees; 

— in  four  the  mediated  issues  were  largely 
factual,  while  in  three  they  were  largely 
legal; 

— two  cases  arose  from  a  component 
HHS  agency  having  a  highly  struc¬ 
tured  process  within  the  agency  for 
resolution  of  grant  disputes,  while  the 
others  did  not; 

— mediation  was  prompted  in  three  cases 
by  the  Board  itself  and  in  four  cases 
by  the  grantee;12 

— the  amounts  in  dispute  ranged  from  a 
low  of  $1,346  to  a  high  of  over  $4'/: 
million. 

Examination  of  the  cases  suggests  that 
likely  success  of  mediation  is  related  to 
whether  the  issue  is  primarily  of  fact  or  of 
law,  but  is  unrelated  to  any  of  the  other 


above  variables.  The  four  successfully 
mediated  cases  were: 

(1)  a  $1 .8  million  dispute  with  California 
concerning  the  proper  count  of  eli¬ 
gible  patients  for  dental  services  under 
a  Medicaid  “pilot  project";  media¬ 
tion  prompted  by  the  grantee;15 

(2)  a  $4'/z  million  dispute  with  California 
concerning  adequacy  of  documen¬ 
tation  of  claims  for  nursing  care; 
mediation  prompted  by  the  grantee;1* 

(3)  a  $4'/:  million  dispute  with  California 
concerning  adequacy  of  documen¬ 
tation  to  support  state  claim  for  fed¬ 
eral  funding  of  abortions  under  Med¬ 
icaid;  mediation  requested  by  the 
grantee;15  and 

(4)  a  $1,346  dispute  with  a  Headstart 
Program  project  grantee  regarding  the 
legal  adequacy  of  claimed  grantor 
approval  of  grantee  expenditures; 
mediation  prompted  by  the  Board.16 

The  three  California  mediation  suc¬ 
cesses  clearly  turned  on  further,  coopera¬ 
tive  development  of  the  facts.  In  the  fourth 
mediation  success,  on  a  small  claim  under 
a  Headstart  project,  the  issue,  ostensibly 
legal,  clearly  would  have  been  adjudicated 
against  the  grantee.  The  legal  issue  was 
avoided,  however,  by  a  program  adjust¬ 
ment.  suggested  by  the  Board,  that  per¬ 
mitted  federal  funding.  While  none  of  the 
mediation  successes  resolved  a  seriously 
disputed  legal  issue,  both  of  the  mediation 
failures  did. 

The  first  of  the  cases  in  which  mediation 
failed  was  a  $190,000  dispute  between  the 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA)  and  a  propri¬ 
etary  recipient  of  a  research  grant,  con¬ 
cerning  proper  construction  of  the  terms  of 
a  project  extension  and  the  legal  efficacy 
of  retroactive  approval  by  a  grantor  rep¬ 
resentative  of  certain  grantee  expendi¬ 
tures."  The  grantee  engaged  private  coun¬ 
sel  who,  after  exhausting  the  informal  review 
procedures  within  ADAMHA,  filed  a  for¬ 
mal  appeal  with  the  HHS  Grant  Appeals 
Board.  Thereafter,  he  requested  a  further 
opportunity  to  negotiate,  and  on  March  20, 
1981  the  Board  chair  designated  a  member 
of  its  staff  to  serve  as  mediator.  Despite 
direct  discussion  between  the  parties  under 


the  direction  of  the  mediator.  ADAMHA 
adhered  to  its  positions  that  (I)  the  expen¬ 
ditures  were  beyond  the  scope  of  the  grant 
extension  and  (2)  retroactive  approval  was 
ineffective.  The  mediator  advised  the  Board 
that  voluntary  resolution  of  the  dispute  was 
unlikely,  and  on  June  16,  1981  the  Board 
terminated  mediation.  Formal  adjudication 
resumed,  and  the  Board  on  February  23, 
1982  reversed  the  audit  disallowance  upon 
the  ground  that  the  expenditures  had  been 
within  the  terms  of  the  grant  extension. 

Although  mediation  failed,  counsel  for 
the  grantee  expressed  satisfaction  with  the 
mediation  process.  It  enhanced  the  credi¬ 
bility  of  the  agency  in  the  eyes  of  the  grant¬ 
ee;  it  permitted  counsel  to  promote  his  own 
credibility  with  the  agency;  it  sharpened 
the  issues;  and  it  effectively  afforded  the 
grantee  some  factual  discovery.  Counsel 
also  felt,  for  several  reasons,  that  it  gave 
him  a  better  shot  (although  unsuccessful) 
at  a  mediated  settlement:  first,  it  intro¬ 
duced  a  new  actor  (the  mediator)  onto  the 
scene  with  some  independent  standing; 
second,  it  provided  a  more  formal  structure 
for  (and  hence  greater  care  and  thought¬ 
fulness  in)  negotiation;  third,  it  tended  to 
mute  what  he  felt  had  been  the  controlling 
influence  of  departmental  auditors  in  the 
disallowance. 

The  second  mediation  failure  involved  a 
$19,000  dispute  with  North  Carolina  con¬ 
cerning  the  legal  sufficiency  of  documen¬ 
tation  of  patient  consent  for  sterilization 
under  a  mandated  state-plan  program. "  The 
State  asserted  that  consent  forms  had  in 
fact  been  executed;  that  they  were  prop¬ 
erly  retained  by  the  attending  physicians 
for  later  submittal  with  the  physicians' 
claims  for  payment;  that  the  disallowed  costs 
were  for  collateral  service  providers,  such 
as  clinics  and  anaesthesiologists,  who  hap¬ 
pened  to  submit  their  claims  for  payment 
before  the  physicians  submitted  theirs;  and 
that  when  the  physicians  submitted  their 
claims  with  the  accompanying  consent 
forms,  the  earlier  payments  to  the  collat¬ 
eral  providers  should  then  be  approvable. 
The  federal  agency,  on  the  other  hand,  relied 
on  the  literal  language  of  its  regulation  that 
the  consent  documentation  be  received  by 
the  state  disbursing  agent  "before  making 
payment.”  After  having  first  "strongly" 
recommended  to  tne  parties  a  follow-up 
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audit  to  determine  whether  the  consent 
forms  had  in  fact  been  executed,  the  Board 
on  its  own  initiative  designated  a  mediator. 
Four  months  later  the  regional  attorney, 
on  behalf  of  the  grantor  agency,  withdrew 
from  the  mediation  process  on  the  ground 
that  the  clear  terms  of  the  program  regu¬ 
lation  left  nothing  to  mediate.  The  formal 
adjudication  then  proceeded  to  a  final  deci¬ 
sion  in  favor  of  the  grantor  agency.  In 
upholding  the  disallowance,  the  Board 
commented  that  the  "literal  application  of 
the  regulation  in  the  facts  of  this  case  is 
unfortunate"  and  recommended  that  the 
ageacy  consider  the  possibility  of  a 
"waiver"  of  the  disqualifying  precondi- 
taaa. 

The  unsuccessful  mediations  strongly 
suggest  that  if  a  disputed  legal  issue  has  not 
bean  resolved  by  the  time  adjudication 
comaaences.  it  is  not  likely  to  be  resolved 
by  mediation,  even  though  the  Board  or 
the  mediator  may  seek  to  promote  equita¬ 
ble  compromise  The  successful  media¬ 
tions,  on  the  other  hand,  vividly  demon¬ 
strate  how  a  mediator  can  help  resolve  dif- 
fermg  perceptions  of  facts  or,  perhaps  more 

(importantly,  guide  a  grantee  in  filling  gaps 
in  its  documentation  of  the  facts.  The 
importance  of  the  latter  function  may  be 
peculiar  to  grant  or  contract  disputes,  where 
proper  documentation  of  the  facts  may  be 
as  important  as  the  facts  themselves.  But 
even  where  documentation  gaps  cannot  be 
SUed.  a  mediated  compromise  of  factual 
issues  may  ensue.  This  is  illustrated  by  the 
three  cases  mediated  with  California. 

Each  of  the  California  cases  involved 
large  disputed  sums,  ranging  from  almost 
two  million  to  almost  four  and  one-half  mil¬ 
lion  dollars;  each  involved  problems  of 
documenting  the  eligibility  of  individual 
patients  for  categories  of  health  care  pro¬ 
vided  under  state  programs  receiving  fed¬ 
eral  financial  assistance;  in  each,  the  ulti¬ 
mate  success  of  mediation  derived  largely 
from  the  mediator's  leadership  in  charting 
a  course  for  further  factual  development. 
The  reasons  why  this  factual  development 
did  not  occur  before  initiation  of  formal 
adjudication  may  be  somewhat  peculiar  to 
grant  programs.  Time  constraints,  self- 
imposed  by  the  granting  agency,  may  require 
submission  of  claims  by  the  grantee  and 
rejection  by  the  grantor  before  full  docu¬ 


mentation  can  be  developed  or  discussed. 
Mediation  may  allow  time  to  breathe  and 
regroup.  By  introducing  a  new  and  inde¬ 
pendent  party  it  may  also  permit  modera¬ 
tion  of  positions  that  would  remain  rigid  in 
the  framework  of  adjudication. 

Thus  far,  we  have  been  considering  sim¬ 
ply  whether  and  why  mediation  may  suc¬ 
ceed  in  cases  already  in  adjudication.  The 
HHS  experience  suggests  that  while  such 
mediation  is  of  little,  if  any,  use  in  resolving 
legal  disputes,  it  is  highly  successful  in 
resolving  complex  factual  disputes.  In 
appraising  the  overall  value  of  mediation 
procedure  in  conjunction  with  adjudica¬ 
tion,  however,  we  must  consider  more  par¬ 
ticularly  the  interests  that  mediation  may 
serve  or  disserve. 


Value  of  Mediation  to  HHS  and 
Possible  Value  to  Other  Agencies 

Mediation  may  serve  any  or  all  of  the 
following  purposes: 

( 1)  To  reduce  the  volume  of  formal  adju¬ 
dication; 

(2)  To  enhance  the  speed  of  decision¬ 
making; 

(3)  To  enhance  the  accuracy  of  decision¬ 
making; 

(4)  To  reduce  the  cost  to  the  parties; 

(5)  To  foster  general  program  goals  by 
encouraging  negotiated  decisions 
unattainable  through  more  formal¬ 
ized,  visible  and  precedent-setting 
adjudication; 

(6)  To  permit  the  appeal  board  to  focus 
its  resources  on  disputes  that  are  most 
appropriate  for  adjudicative  resolu¬ 
tion;  and 

(7)  To  foster  the  grantor-grantee  rela¬ 
tionship  by  encouraging  amicable 
resolution  of  grant  disputes. 

At  the  same  time,  it  may  involve  the 
following  detriments  or  risks: 

(1)  Possible  nonuniformity  of  outcomes 
among  grantees; 

(2)  Erosion  of  regulatory  rules; 

(3)  Unfair  pressure  on  parties  to  resolve 
disputes  by  mediation  in  order  to 
reduce  adjudicative  caseload;  and 


(4)  Delay  in  the  appeal  process  in  case 
of  unsuccessful  mediation. 

The  HHS  experience  suggests  that  sub¬ 
stantially  all  of  the  potential  advantages 
have  been  realized  and  that  detriments  have 
been  nonexistent  or  minimal. 

Although  the  number  of  mediated  cases 
was  small — e.g.,  in  1981,  of  221  appeals 
filed  five  were  mediated — the  success  rate 
was  high.  Of  six  cases  in  which  mediation 
had  been  concluded,  four  resulted  in  igmil 
settlement.  The  results,  anecdotal  though 
they  are ,  prove  mediation  an  effective  device 
for  reducing  adjudicative  caseload. 

The  overall  speed  of  decision-making  was 
generally  about  the  same  for  mediated  as 
for  non-mediated  cases.'  In  the  mediated 
cases,  time  between  filing  of  appeal  and 
final  decision  and  time  devoted  to  media¬ 
tion  itself  were: 


Total 


Case  No. 

Year 

Filed 

Time 

(months) 

Mediation 

Time 

Result 

1 

1981 

12 

3 

Failed 

2 

1980 

16 

5Vj 

Settled 

3 

1979 

27 

1 

Settled 

4 

1981 

8 

7 

Settled 

5 

1981 

5 

4 

Settled 

6 

1981 

14 

6 

Settled 
in  part 

7 

1981 

10 

2  Vi 

Settled 

Average  13  4 


For  the  five  1981  cases  the  average  total 
time  was  ten  months.  This  compares  with 
average  adjudication  times  for  all  cases  filed 
in  1980  of  fourteen  months,  and  in  1981  of 
seven  months. 

We  can  only  speculate  whether  media¬ 
tion  has  enhanced  the  accuracy  of  HHS 
decisions  in  appealed  cases.  However,  the 
use  of  mediation  to  develop  the  factual  rec¬ 
ord  and  to  sharpen  the  issues  suggests  that 
any  effect  on  accuracy  should  be  positive. 

In  some  cases,  mediation  appears  to  have 
achieved  results  unattainable  adjudica- 
tively.  Two  cases  were  compromised  on  a 
dollar  basis  without  fully  resolving  the  dis¬ 
puted  issues,  and  in  a  third  the  legal  issue 
was  avoided  by  a  program  adjustment. 

There  is  no  doubt  that  successful  media¬ 
tion  reduces  the  total  adjudication  cost  for 
both  grantor  and  grantee.  Counsel  for  Cal¬ 
ifornia  cites  this  as  a  significant  factor 
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favoring  mediation.19  Mediation  also 
assisted  the  adjudication  process  by  elim¬ 
inating  some  cases  on  which  the  limited 
resources  of  the  Appeals  Board  would  have 
been  ill  spent.  Thus  mediation  eliminated 
three  cases  which,  if  heard,  would  have 
involved  an  inordinate  amount  of  complex 
factual  detail  and  another  involving  a  very 
small  dollar  amount. 

It  is  difficult  to  estimate  any  beneficial 
effect  of  mediation  on  grantor-grantee  rela¬ 
tions.  Although  grantor  agencies  them¬ 
selves  do  not  seem  to  place  a  high  value  on 
this  possible  effect,  this  may  be  attribut¬ 
able  to  the  natural  tendency  to  believe  the 
possibilities  of  informal  resolution  have  been 
exhausted  before  resort  to  the  departmen¬ 
tal  appeal  stage.  On  the  other  hand,  media¬ 
tion  would  seem  almost  inevitably  to 
enhance  the  credibility  of  the  department, 
if  not  of  the  particular  granting  agency. 

As  already  noted,  possible  detriments 
from  mediation  seem  not  to  have  materi¬ 
alized  at  HHS.  There  is  no  suggestion  that 
granting  agencies  have  relaxed  their  regu¬ 
latory  rules  in  particular  cases  in  response 
to  mediation.  Indeed,  in  one  case  in  which 
the  Board  pushed  mediation  on  the  agency 
and  later  described  “literal  application  of 
the  regulation  .  .  .  unfortunate,”  the  agency 
stood  by  its  rule  in  its  adjudicated  decision. 

Although  the  Board  has  occasionally 
pressed  parties  to  mediate,  this  does  not 
appear  to  have  unduly  discouraged  either 
side  from  pursuing  its  right  to  an  adjudi¬ 
cated  decision. 


In  sum,  the  HHS  experience  confirms 
that  by  formally  providing  for  mediation  as 
an  adjunct  to  adjudicatory  appeal  proce¬ 
dures  a  grantor  agency  can  further  the  fair 
and  efficient  disposition  of  grant  disputes. 
There  is  no  apparent  reason  why  the  HHS 
experience  should  not  be  translatable  in 
whole  or  part  to  other  grantor  agencies. 
Nor  do  case  histories  or  the  comments  of 
participants  indicate  any  need  for  modifi¬ 
cation  of  the  particular  procedures  used  by 
HHS  or  of  the  terms  of  the  implementing 
regulation. 

Whether  HHS  experience  is  translatable 
outside  the  area  of  federal  grant  adminis¬ 
tration  is  another  question.  Court  adjudi¬ 
cation,  where  time  constraints  on  a  com¬ 
plainant  to  initiate  a  proceeding  or  be  barred 
are  perhaps  less  severe,  may  have  little  to 
gain  from  post-suit  mediation.  On  the  other 
hand,  in  any  administrative  program, 
whether  grant-in-aid,  regulatory  or  other¬ 
wise,  in  which  the  administrator  and  the 
administered  have  an  ongoing  relationship 
and  in  which  disagreement  can  trigger 
administrative  adjudication,  mediation 
deserves  a  role  in  resolving  disputes  even 
though  they  are  already  on  the  adjudicative 
track. 
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Final  Report 
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Mediator/Facilitator 


i.  mtipductipn 

In  accordance  with  the  Comuission^s  direction  in  paragraph  9  of  its 
Memorandum  Opinion  and  Order  released  September  12,  1986  (the  "IK5 
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Settlement  Proceeding  Order"),  1  the  Mediator/Facilitator  hereby  submits 
his  final  written  report  detailing  the  results  of  the  settlement" 
negotiations. 

A.  Executive  Summary 

The  Commission's  stated  goad  of  a  mediated  catprehensive  settlement  of 
litigation  relating  to  all  the  RKO  properties  is  clearly  not  achievable.  In 
two  proceedings  (Fort  Lauderdale  and  San  Francisco)  the  carpeting  applicants 
apparently  do  not  wish  to  negotiate  forther.  In  Chicago,  the  demands  appear 
to  exceed  any  reasonable  purchase  price,  one  carpeting  apolicant  refuses 
to  move  to  the  "sell  side"  of  the  table,  and  further  progress  seems 
impossible. 

Some  proceedings  may  yet  settle.  New  York,  Boston,  and  Bethesda  were 
•ctive  at  the  time  this  report  was  being  prepared  but  memorandums  of 
understanding  had  not  yet  been  agreed  to.  Bethesda  is  the  most  likely  of 
the  three  to  reach  agreement.  See  Appendix  XIV. 

In  Memphis  (TV),  while  the  carpeting  applicants  could  agree  to  an 
outside  offer,  RKO  could  not.  And,  in  Los  Angeles  (Radio),  while  only 
■animal  information  has  been  provided  to  the  mediator,  the  chances  for 
settlement  there  appear  to  be  extremely  remote. 

The  only  firm  settlement  agreement  reached  as  of  January  31,  1987,  was 
in  Memphis  (Radio)  where  only  one  carpeting  applicant  retained  on  file  and 
where  the  purchase  price  was  $750,000  as  ccrpared  to  other  HO  properties 
where  values  ranged  upwards  to  70  million  dollars  in  each  narket.  In  the 
case  of  the  Memphis  AM  station,  both  HO  and  the  corrpeting  applicant  were 
activated  to  sell  the  station  and  the  mediator's  services  were  not  needed. 

B.  The  Mediator  will  Not  Assess  Blame. 

Having  worked  closely  with  the  39  parties  for  the  past  four  months  it 
is  tempting  to  assess  responsibility  for  failed  negotiations  in  several 
markets.  But,  I  will  not  do  that.  First,  it  serves  no  purpose.  The 
Commission,  and  virtually  everyone  else,  recognised  that  the  experimental 
mediation  process  involved  high  risk  of  failure.  And,  second,  perhaps  I  am 
too  close  to  the  process  to  accurately  assess  responsibility.  There  is  a 


1  RKD  General,  Inc.  (KHJ-TV),  FCC  86-383  (Sept.  12,  1986).  SSS. 
Appendix  I. 
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tendency  of  anyone  in  a  mediation  role  to  expect  when  one  party  has  been 
successfully  moved  toward  another's  position  that  the  other  party  should 
then  yield  as  well.  The  feet  that  some  were  unbending  could  sinply  mean 
they  were  right,  not  that  they  were  recalcitrant. 

c.  Organization  of.  Report 

For  convenience  of  the  Conrnission  we  open  this  report  with  a  somewhat 
extensive  review  of  the  HD  proceeding.  That  is  followed  by  a  detailed 
chronology  of  the  mediation  process  itself  in  the  event  this  procedure  may 
be  tried  again  at  some  future  date.  A  set  of  appendices  is  attached  for  the 
same  reason.  Brief  explanations  of  the  outcome  of  the  mediation  process  on 
a  mar' ~t -by-market  basis  follows.  Finally,  I  have  appended  a  few 
recor.  Nations  which  the  Commission  may  wish  to  consider. 


11 .  Background:  Protracted  History  and.  Unique  Evolution 

of  the  HD  Cases 

The  settlement  procedure  established  by  the  Caimission  in  its  Order  of 
September  12,  1986,  and  the  resulting  negotiations  constitute  the  latest 
chapter  in  a  continuing  litigation  drama  at  the  Camus s ion  and  in  the  courts 
involving  RKO  General,  Inc.  ("RID"),  its  numerous  television  and  radio 
licenses,  and  the  various  charges  of  wrongdoing  leveled  against  FRO  and  its 
parent  corporation,  the  General  Tire  and  Robber  Coipany  (now  GenCorp). 

Since  1965,  the  Review  Board  has  had  to  deal  with  RKO  related  proceedings 
six  times,  the  Commission  twelve  times,  and  the  Court  of  Appeals  five  times. 

A.  The  Los  Angela  Proceeding 

This  proceeding  began  when,  in  1965,  HD  filed  an  application  for 
renewal  of  the  license  for  Channel  9,  Station  RU-TV  in  Los  Angeles.  The 
renewal  war  rhallenged  by  Fidelity  Television,  Inc.  (Fidelity)  whirr.  filed  a 
competing  application.  Confronted  with  these  two  carpeting  applications, 
the  Commission,  after  finding  both  applicants  qualified,  designated  a 
standard  comparative  issue  for  hearing  to  resolve  HD's  renewal  application 
and  Fidelity's  mutually-exclusive  application  for  a  construction  permit.  2 


2  Order,  FCC  66-503  (released  June  8,  1966). 
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While  the  proceeding  was  pending  before  this  agency,  the  Department  of 
Justice  (DOJ)  in  March  1967  filed  a  civil  suit  in  the  U.S.  District  Court 
for  the  Northern  District  of  Ohio  against  FRD  and  General  Tire  alleging  that 
the  corporations  had  conspired  to  force  parties  to  whom  they  sold  goods  and 
services  to  purchase,  as  a  condition  of  such  sales,  goods  and  services  from 
General  Tire  and/or  RKO.  Similarly,  it  was  alleged  that  General  Tire  and 
PR D  had  conspired  to  force  parties  who  sold  them  goods  and  services  to 
purchase  goods  and  services  from  General  Tire  and/or  FRD.  DOJ  sought  to 
enjoin  them  from  such  reciprocal  dealing  practices  as  a  violation  of  the 
Sherman  Anti-Trust  Act.  3  in  light  of  this  civil  suit,  Fidelity  petitioned 
to  reopen  the  hearing  record  and  present  evidence  on  FJCs  reciprocal  trade 
practices.  The  AU  received  evidence  on  the  reciprocity  issue  only  insofar 
as  it  was  "patently  germane  to  stewardship  of  raJ-TV."  4 

1.  The  Initial  Decision 

In  an  Initial  Decision  issued  August  13,  1969,  the  AIJ  found  Fidelity 
to  be  the  comparatively  preferred  applicant  and  denied  F5Cs  renewal 
^plication.  5  The  ALJ  granted  Fidelity's  application  over  ED'S  "primarily, 
because  of  KHJ-TV's  poor  record  and,  secondarily,  because  Fidelity  does  have 
narked  superiority  over  General  Tire  in  the  areas  of  local  ownership, 
diversification  of  mass  communication  media  and  favorable  survey  and  poll 
support."  6 


2.  Xh£  Consent  Decree 

While  the  Los  Angeles  Initial  Decision  awaited  foil  Commission  review, 
General  Tire/FRD  and  DOJ  entered  into  a  consent  decree  in  October,  1970, 
to  settle  DOJ 's  suit  against  General  Tire  and  FSD.  The  consent  decree, 
which  was  applicable  for  a  period  of  ten  years:  Q)  precluded  General  Tire 
from  conditioning  the  purchase  of  goods  or  services  from  any  person  or 
entity  upon  General  Tire's  sales  of  goods  or  services  to  that  person  or 
entity;  (2)  prohibited  General  Tire  from  discussing  with  its  customers  the 
relationship  between  their  nutual  purchases  and  sales;  and  (3)  required  the 
abolition  of  the  position  of  "director  of  trade  relations"  at  General  Tire 


No.  C-67-155  (N.D.  Ohio,  filed  March  2,  1967). 

RKO  General,  Inc.,  44  F.C.C.  2d  149,  152  (Initial  Decision  1969). 


5  Id.  at  149. 

6  Id.  at  227. 
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and  "director  of  corporate  relations"  at  F5C. 

3.  Xh£  Commission  Decision 

In  December,  1973,  the  Commission,  reversed  the  Ain's  decision  in  Los 
Angeles,  and  granted  RKO's  renewal  application  for  RU-TV.7  The  opinion 
reversed  much  of  the  ALJte  analysis  and  found  the  two  applicants  equal  as  to 
the  standard  comparative  fectors.  The  choice  of  F5D  turned  on  the  policy 
judgment  that  "credit  must  be  given  in  a  ccxiparative  renewal  proceeding, 
when  the  applicants  are  otherwise  equal,  for  the  value  to  the  public  in  the 
continuation  of  the  existing  service. "8  This,  HD's  application  was 
granted,  but  because  PHD  was  feeing  character  issues  in  a  conparative 
renewal  proceeding  involving  WNAC-1V  in  Boston,  this  grant  was  expressly 
conditioned  on  the  outcome  of  the  Boston  proceeding.  9 

4.  The  Court  of  Appeals  Decision 

The  Commission's  decision  was  affirmed  on  appeal  to  the  D.C.  Circuit  in 
Fidilitv  Television  Inc.  y.  FCC.  10  The  court  ruled  that  the  Commission  did 
not  act  arbitrarily  in  granting  Flu's  renewal  application  and  that  the 
Commission  finding  concerning  the  applicant's  relative  equality  was 
supported  by  substantial  evidence.  However,  the  court  stated  that  the 
affirmance  of  the  Commission's  decision  was  "conditional  (as  was  the 
Commission's  decision)  on  the  ultimate  outcome  of  the  Boston  proceeding."  H 

B.  The  Boston  Proceeding 

Meanwhile,  the  Boston  proceeding  was  still  in  progress  at  the 
Commission,  having  begun  in  1968,  when  FFD  applied  for  renewal  of  WNAC-TV. 
Community  Broadcasting  of  Boston,  Inc.  (Comrunity)  and  the  Dudley  Station 
Corporation  (Dudley)  filed  separate  construction  permit  applications  which 
were  mutually  exclusive  with  FNOte  renewal  application.  In  Decentoer,  1969, 
the  Commission  consolidated  and  designated  for  hearing  the  mutually 


7 

Decision, 

44 

F.C.C. 

2d  123  (1973). 

8 

id. 

at 

137 

• 

9 

Id- 

at 

137 

-38 

• 

10 

515 

F. 

2d 

696 

(D.C. 

Cir.  1974). 

11 

Id- 

at 

703 

n. 

45. 
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exclusive  applications  of  ft©,  Comminity  and  Dudley.12 

1.  Xh£  Initial  BssisiPn 

The  AU  found  Dudley  financially  unqualified  and  PfD  comparatively 
preferred  over  Community  and  Dudley.  The  AU  concluded  that  the  public 
benefits  accruing  from  EEC's  superior  record  of  performance  throughout  the 
renewal  period  and  service  reasonably  to  be  expected  in  the  future  on  the 
basis  of  this  prior  record  substantially  outweighed  the  public  benefits  that 
v<culd  be  present  through  the  added  diversification  of  ownership  of  ness 
media  that  would  be  achieved  by  grant  of  the  application  of  Community  or  of 
Dudley,  were  the  latter  not  financially  disqualified.  12 

2.  Events  Following  the  Initial  Decision 

After  the  ALJ  issued  his  recommendation  that  Flo's  license  for  its 
Boston  station  be  renewed,  but  before  the  Commission  acted  on  it,  new 
allegations  arose  relating  to  a  Securities  and  Exchange  Commission  (SEC) 
investigation  of  RKO  and  General  Tire.  The  natter  raised  in  that  SEC 
investigation  included  alleged  use  of  corporate  finds  for  unlawfiil  domestic 
purposes  and  improper  payment  to  foreign  government  officials.  A  consent 
decree  entered  into  between  General  Tire  and  the  SEC  on  May  10,  1976, 
provided  for  the  preparation  of  a  Special  Report  by  General  Tire  which  would 
treat  the  matters  raised  in  the  investigation.1^  Although  the  Ccximission 
heard  oral  argument  in  June,  1976,  on  an  appeal  of  the  AU's  Initial 
Decision,  it  postponed  further  action  until  after  the  Special  Report  was 
completed . 


a.  General  Tire's  Special  Report 

General  Tire's  Special  Report  was  issued  on  July  1,  1977,  and  among  the 
many  conclusions  were  the  following:  General  Tire  and  certain  of  its 
subsidiaries  (a)  engaged  in  various  schemes  and  practices  that  resulted  in 
improper  domestic  political  contributions;  (b)  systematically  defrauded  its 
affiliates;  (c)  paid  bribes  to  foreign  agents  and  officials  not  only  to  do 


12  Order,  20  F.C.C.  2d  846  Q.969). 

13  Initial  Decision,  78  F.C.C.  2d  147,  347-343  (1974). 

14  SEX)  v.  The  General  Tire  and  Rubber  Co.  and  Michael  Gerald  O^eil,  No. 
76-0799  (D.D.C.,  consent  injunction  filed  May  16,  1976.) 
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business  abroad  but  also  to  keep  conpetitors  out;  (d)  illegally  avoided  the 
payment  of  foreign  taxes  in  most  of  the  foreign  countries  in  which  it 
operated  through  its  affiliates;  (e)  violated  foreign  exchange  laws;  (f) 
raintained  illegal  secret  and  unrecorded  funds;  and  (g) falsified  books, 
records  and  other  documents  to  conceal  the  misconduct.  In  addition,  the 
Special  Report  found  that  RKO  had  filed  inaccurate  annual  financial  reports 
with  the  FCC  because  of  deficient  recordkeeping  and  accounting  practices.15 

b.  Further  Commission  Proceedings 

Before  the  Commission  could  act  in  light  of  the  Special  Report,  FRO, 
Community,  and  IXidley  proposed  a  settlement  whereby  RRD  would  sell  WNAC-TV 
to  the  Boston  challengers  for  $54,000,000  contingent  on  the  FCC  finding  that 
FKO  was  qualified  to  be  a  broadcast  licensee.16  This  proposed  finding  would 
lave  applied  to  the  Los  Angeles  and  New  York  proceedings  as  well  since  both 
of  those  proceedings  were  conditioned  on  the  outcome  of  the  Boston  case. 
Fidility  and  the  competing  applicant  in  New  York,  Multi-State 
Communications,  Inc.  (Multi-State)  accordingly  sought,  and  on  June  21, 

1979,  were  permitted  by  the  Commission,  to  participate  as  parties  in  the 
further  proceedings  to  consider  the  proposed  settlement  in  Boston  and  to 
determine  the  inpact  of  the  Special  Report  on  FROfe  qualifications.1"7 

Oral  argument  was  conducted  on  July  18,  1979,  before  the  Conmission,  en 
banc.  Following  lengthy  oral  argument  the  Cotrmission  concluded,  on  the 
basis  of  the  record,  it  could  not  find  FRO  qualified  to  resrain  a  broadcast 
licensee.  At  the  same  time  the  Conmission  decided  that  it  wanted  farther 
submissions  from  the  parties  before  it  decided  what  action  to  take.1®  The 


15  Special  Report  (released  July  1,  1977,  and  filed  with  FCC 
July  19,  1977). 


16  SSS.  78  F.C.C.  2d  at  20-21. 

17  Order,  FCC  79-403  (released  June  28,  1979).  The  Ccximission  also 
directed  the  parties  to  file  summaries  of  the  positions  and  to  present  oral 
argument  on  the  matter  to  the  full  Conmission. 


18  Order,  PCC  79-453  (released  July  20,  1979). 
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Commission  reopened  the  record  for  the  purpose  of  accepting  into  evidence 
the  Special  Report.  In  response  to  the  Conmission's  request,  all  of  the 
parties,  including  Multi-State  and  Fidelity,  filed  proposed  findings  of  feet 
and  conclusions  of  law  amid  reply  pleadings. 

C.  The  Commission's  Decision 

In  June,  1980,  the  Commission  in  perhaps  the  most  striking  enforcement 
action  in  the  agency's  history  stripped  ISC  of  its  license  for  WNAC-TV 
(Channel  7),  Boston,  and  denied  RD  renewal  of  licenses  for  WOR-TV  (Channel 
9),  New  York,  and  KHJ-TV  (Channel  9),  Los  Angeles,  as  it  had  conditioned  the 
latter  renew  ads  on  the  outcome  of  the  Boston  renewal  case.  The  Commission 
found  RKO  unqualified  to  be  a  licensee  and  denied  renewal  on  grounds  of 
corporate  misconduct  by  RC  and  its  lack  of  candor  in  dealing  with  the  FCC 
in  the  renewal  proceeding.  19  The  action  was  based  on  the  record  developed 
in  hearing  and  on  the  Special  General  Tire  Report  prepared  in  response  to 
the  1976  conplaint  by  the  SBC.  20 

In  disqualifying  RKO,  the  Comnission  found  that  the  record  of  the 
WNAC-TV  proceeding  clearly  and  convincingly  demonstrated  that: 

—  In  close  cooperation  with  its  parent,  General  Tire  and  Rubber 
Company,  and  its  sister  subsidiaries,  RC  participated  in  an 
improper  reciprocal  trade  program  that  was  anticonpetitive. 

—  RKO  knowingly  filed  false  financial  statements  with  the  FCC. 

—  RKO  failed  to  exercise  sufficient  control  over  trade  and  barter 
record-keeping  at  its  stations  and  made  policy  judgments  which 
contributed  substantially  to  the  continued  inaccuracy  of  those 
records.  In  this,  as  well  as  at  least  one  other  area  (sponsorship 
identification),  RKO's  derelictions  reflected  a  lack  of  supervisory 
control  and  a  lack  of  concern  for  ccnpliance  with  FCCs  rules  and 
applicable  law. 

—  RKO  lacked  candor  in  its  dealings  with  the  Camiission  and  willfully 
withheld  from  the  FCC  information  relevant  and  material  to  the 
WNAC-TV  proceeding. 


19  RKD  General,  Inc.  (WNAC-TV),  78  F.C.C.  2d  1  and  78  F.C.C.  2d  355 
(1980)  . 

20  Id. 
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—  The  relationship  between  PHD  and  General  Tire  was  such  that  the 
conduct  and  character  of  General  Tire  bore  substantially  on  PHD'S 
qualifications  to  be  a  licensee.  The  record  demonstrated  that 
General  Tire  had  engaged  in  serious  misconduct  including:  inproper 
domestic  political  contributions;  schemes  which  defrauded  partly 
owned  affiliate  companies  of  millions  of  dollars,  thereby  cheating 
General  Tire's  partners;  improper  payments  to  foreign  officials  in 
Morocco,  Venezuela,  Mexico,  Iran  and  Chile,  not  only  to  obtain 
business  but  to  prevent  other  firms  from  obtaining  business;  and 
improper  secret  accounts  designed  to  avoid  foreign  tax  laws  and 
foreign  exchange  laws.  The  activities  of  General  Tire  standing 
alone,  however,  would  not  have  warranted  disqualification  of  FHD.21 

D.  The  Court  of  Appeals  Affirmance  (In  Part)  and  Remand 

The  D.S.  Court  of  Appeals  for  the  District  of  Colombia  Circuit  in 
December,  1981,  affirmed  the  Commission's  action  on  WN&D-TV  on  the  limited 
ground  that  RKO  had  lacked  candor  in  its  dealings  with  the  Comnission.  22 

The  court  rejected  the  Commission's  conclusion  that  PHD  disqualification  was 
Mir  ranted  due  to  reciprocal  trade  practices.  22  Additionally,  the  court 
rejected  the  Commission's  conclusion  that  FSD  had  intentionally,  and  with  an 
intent  to  deceive,  filed  false  annual  financial  statements.  2*  Finally,  the 
court  held  that  the  lack  of  candor  issue  could  not  sustain  the  denials  in 
the  New  York  and  Los  Angeles  cases  without  further  review  and  then  remanded 
those  proceedings  for  consideration  of  the  inpact  of  the  Boston 
disqualification  on  RKD's  qualifications  to  remain  licensee  in  New  York  and 
Los  Angeles.  25 


21 

Id.  at  3-5. 

22 

RKO  General, 

Inc.  v.  FCC,  670  F. 

927, 

457  U.S.  1119 

(1982). 

23 

Id. 

24 

Id. 

25 

Id. 

2d  215  (1980),  cert,  denied,  456  U.S. 
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E.  The  RXO  Case  on  Renond 

The  D.C.  Circuit  Court  of  Appeals  in  August,  1982,  vacated  the 
Commission's  1980  order  which  suspended  the  right  to  file  competing 
applications  for  the  frequencies  of  FJCs  13  retraining  stations.  28  ^ 

response,  the  Commission,  in  February,  1983,  waived  its  application  cut-off 
rules  to  permit  the  filing  of  applications  challenging  the  remaining  13 
television  and  radio  station  licenses  held  by  FSO.  2'  Over  171  applications 
were  filed.  Thirty-nine  of  those  remained  active  during  the  mediation 
period. 

In  December,  1982,  the  Commission  authorized  PHD  to  relocate  WOR-TV 
from  New  York  City  to  Secaucus,  N.J.,  issued  a  new  station  license  for  a 
five  year  term,  and  terminated  the  comparative  New  York  proceeding.  28 
This  action  was  in  conpliance  with  legislation  enacted 

earlier  that  year  which  required  the  Commission  to  renew  the  license  of  any 
station  that  agreed  to  relocate  to  a  state  which  did  not  have  a  commercial 
VHF  station.  29 

The  Commission  in  July,  1983,  bifurcated  the  FKJ-TV  proceeding,  with 
Phase  I  focusing  exclusively  on  resolution  of  pro's  basic  qualification  and 
Phase  II  including  an  evaluation  of  Fidelity^  basic  qualifications  and 
consideration  of  the  comparative  qualifications  of  both  RO  and  Fidelity. 

30  In  order  to  expedite  natters  and  avoid  relitigation  of  cannon  issues, 
the  Commission  stated  its  intentions  to  apply  findings  and  conclusions 
reached  in  the  KHJ-TV  proceeding  as  to  FRO' s  basic  qualifications  to  the  13 
other  proceedings  where  ISO's  broadcast  licenses  were  being  challenged. 
Accordingly,  the  Commission  stated  that  the  applicants  for  the  other  13 
stations  would  be  permitted  to  participate  in  the  IEJ-TV  proceeding  for 
the  limited  purpose  of  adjudicating  and  resolving  comnon  questions  as  to 
PKD's  overall  basic  qualifications.  31 


26  New  South  Media  Corp.  v.  FCC,  685  F.  2d  708  (1982). 

27  RKO  General,  Inc.  (KHJ-TV),  54  Rad.  Reg.  2d  (P&F)  53  (1983).  The  13 
broadcast  facilities  are:  WGMS(AM  &  FM)  Bethesda/Washington;  WHO(AM)  and 
WROR(FM),  Boston,  Massachusetts;  WFYRCFM),  Chicago,  Illinois;  WAXY  (FM) ,  Fort 
Lauderdale,  Florida;  KHJ(AM)  and  KRTH (FM) ,  Los  Angeles,  California;  WHBQ-TV 
and  WHBQ(AM),  Menphis,  Tennessee;  WOR(AM),  and  WFKSCFM),  New  York,  New  York; 
WFRC(AM),  San  Francisco,  California. 

28  Channel  9  Reallocation,  53  Rad.  Reg.  2d  (P&F)  469  (1983). 

29  £££/  47  U.S.C.  Sec.  331  (1982). 

30  RKO  General,  Inc.  (KHJ-TV),  FCC  83-341,  released  July  19,  1983,  tKQlL. 
den ied .  96  F.C.C.  2d  1161  (1984). 

31  Id. 
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F.  The  Commission's  Settlement  Older 

On  November  5,  1985,  FRD,  Fidelity,  and  Westinghcuse  Broadcasting  and 
Cable,  Inc.  ("Group  W")  announced  plans,  subject  to  Commission  approval, 
whereby  RKO  would  dismiss  its  application  for  renewal  of  its  license  for 
KHJ-TV,  Fidelity  would  have  been  licensed  to  operate  on  Channel  9,  the  stock 
of  Fidelity  would  have  been  transferred  to  Group  W,  Group  W  would  have 
acquired  the  RU-TV  assets  from  FSD,  and  Group  W,  through  a  corporate 
merger,  would  have  beccme  the  sole  shareholder  of  Fidelity,  which  would  have 
operated  Channel  7.  In  the  proposed  transaction.  Fidelity  stockholders 
vrtJuld  have  received  $98  million  and  Fff©  would  have  received  $212  million. 

In  its  RKO  Settlement  Proceeding  Order  of  Septenber  12,  1986,  the 
Commission  waived  Section  1.301(b)  of  the  rules  precluding  appeals  of 
interlocutory  rulings  without  the  presiding  Mministrative  Law  Judge's 
permission,  thus  allowing  it  to  consider  the  merits  of  the  proposed 
settlement  agreement.  22  it  was  suggested  by  the  parties,  however,  that 
even  if  the  Commission  approved  the  transfer  to  Westing  house,  the  ALJ  could 
still  be  permitted  to  rule  as  to  the  basic  qualifications  of  RK)  to  renain  a 
licensee  of  the  Commission. 

In  the  RKO  Settlement  Proceeding  Order,  Sfi£  Appendix  I,  the  Commission, 
noting  that  the  proposed  settlement  raised  basic  and  fer-reaching  policy 
questions  which  warranted  further  consideration,  did  not  reach  a  final 
decision  on  the  merits  of  the  proposed  settlement  agreement.  23 
Nevertheless,  in  an  attenpt  to  resolve  the  more  than  twenty  years  of 
':N>-related  litigation,  the  Cormission  unanimously  endorsed  a  mediation 
procedure  to  seek  settlement  in  the  nine  other  FHD  comparative  renewal 
proceedings.  Thus,  the  Cormission  invited  the  applicants  in  those  nine 
•>ther  comparative  proceedings  to  participate  in  conprehensive  settlement 
negotiations  looking  toward  termination  of  all  RfD-related  litigation.  "24 


32  RKO  Settlement  Proceeding  Order  at  Para.  6. 

33  li.  As  noted  elsewhere  in  this  report,  the  IBJ-TV  Settlement 
Agreement  has  since  collapsed.  See  Appendix  XIII. 


34  Id.,  at  Para.  7. 
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The  Commission  suggested  that  I  serve  as  Mediator/Facilitator  during  the 
settlement  proceeding,  but  left  the  final  determination  to  the  parties 
themselves.  35  The  Mediator/Facilitator  was  empowered  to  convene  meetings, 
assist  the  parties  in  reaching  amicable  settlement  agreements,  and  keep  the 
Commission  apprised  of  developments.  36  The  Mediator/Facilitator's  role  was 
designed  to  encourage  all  parties  to  the  FRD  proceedings  to  reach  a 
comprehensive  settlement  which  would  save  the  Commission  and  the  parties 
years  of  litigation  and  incalculable  time  and  money.  37  Agreement  on  any 
settlement  was  left  to  the  parties  and  approval  or  disapproval  of  any 
settlement  agreement  was  reserved  to  the  Commission.  38 

Whether  or  not  I  had  been  selected  as  Mediator/Facilitator,  I  was 
required  to  convene  the  first  meeting  of  all  of  the  parties  within  15  days 
of  the  release  date  of  the  Concussion's  Order,  renain  as  a  participant  in 
the  settlement  discussion  process,  submit  a  written  report  to  the 
Commission  within  75  days  of  the  release  of  the  Order  apprising  the 
Commission  of  the  progress  of  settlement  negotiations,  submit  a  final 
written  report  by  January  31,  1987,  detailing  the  results  of  the  settlement 
negotiations,  39  and  serve  all  parties  with  copies  of  all  written  reports  to 
the  Commission  concerning  the  settlement  negotiations.  40 

To  foster  a  climate  favoring  settlements,  the  Concussion  stated  that 
all  FKO  proceedings  other  than  Phase  I  of  the  KHJ-TV  proceeding  involving 
resolution  of  RKO's  basic  qualifications,  would  be  held  in  abeyance  to  allow 
applicants  to  concentrate  their  "individual  energies"  on  the  settlement 
negotiations.  41  phase  I  of  the  KHJ  proceeding  is  ongoing  with  Proposed 
Findings  of  Fact  and  Conclusions  of  Law  scheduled  to  be  filed  with  the 
presiding  ALJ  on  February  13,  1987. 


35 

Id- 

at 

Para. 

8. 

36 

Id- 

37 

Id. 

at 

Para. 

7. 

38 

Id- 

at 

Para. 

8. 

39 

Id. 

at 

Para. 

9  and  16. 

40 

Id- 

at 

n.  11 

• 

41 

Id. 

at 

Para. 

10. 
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III.  The  Mediation  Process 

A.  Notification  of  Separation 

On  September  16,  1986,  I  filed  a  "Notification  of  Separation"  with  the 
Commission  in  the  R©  Settlement  Proceeding.  See  Appendix  VII.  I  stated 
that,  effective  immediately  and  permanently,  I  was  separating  myself  from 
overseeing  the  Mass  Media  Bureau's  trial  staff  in  any  subsequent  proceedings 
involving  RKO  matters.  Further,  I  announced  that  Roderick  K.  Porter,  IXjputy 
Bureau  Chief  for  Operations,  would  assist  me  in  the  settlement  process  and 
was  also  separated  from  the  Bureau's  trail-related  PHD  matters.  Finally,  I 
stated  that  William  H.  Johnson,  Deputy  Bureau  Chief  fcr  Policy,  would  be 
responsible  for  RKO  trial-related  natters  and  would  be  separated  from  the 
settlement  negotiations.  Subsequently,  on  October  9,  1986,  Donald  W. 
McClellan,  Jr.,  Commission  staff  attorney,  was  added  to  the 
Mediator/Facilitator  staff  and  was  separated  from  future  participation  in 
any  RKO  litigation.  Finally,  on  October  16,  1986,  I  filed  a  "Notification 
of  Separation/Recusal"  with  the  Camussion  recusing  myself,  Mr.  Porter,  and 
Mr.  McClellan  from  any  involvment  in  la  Application  2f  B£)  General,  Inc. 
(For  Assignment  of  License  of  WOR-TV,  Secaucus,  New  Jersey  to  GTH-101, 

Inc.).  While  I  did  not  believe  that  recusal  was  legally  required,  the 
action  was  taken  out  of  an  abundance  of  caution. 

B.  Announcement  of  First  Meeting 

On  September  18,  1986,  I  sent  a  letter  to  all  parties  in  the  R© 
proceedings  inviting  them  to  a  meeting  on  September  25,  1986,  where  the 
Mediator/Facilitator  would  be  selected.  The  letter  requested  that  all 
principals  attend  the  meeting.  S§£.  Appendix  VII. 

C.  Preliminary  Discussions  Prior  To  The  Initial  Mestira. 

Mr.  Porter  and  I  engaged  in  discussions  with  R©  and  various  other 
parties,  ac  their  request,  preliminary  to  the  initial  meeting  of  all 
parties. 


D.  The  Initial  Settlement  Meeting 

At  the  first  settlement  meeting  on  September  25,  1986,  I  carried  out 
the  initial  responsibilities  assigned  to  me  by  the  Cormission  prior  to  the 
selection  of  the  Mediator/Facilitator.  SSS.  Appendix  VIII.  Nominations  were 
taken  from  the  floor  and  a  "roll  call"  vote  was  taken,  with  one  vote 
assigned  each  applicant,  including  PRD. 

I  was  ratified  as  Mediator/Facilitator  by  36  of  the  39  parties  with 
three  parties  abstaining.  An  attorney  for  the  three  parties  abstaining 
questioned  the  legality  of  the  Conrnission^s  entire  procedure  and  abstained 
to  preserve  any  rights  the  clients  might  otherwise  have  waived  by 
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acquiescing  in  the  selection  of  a  mediator. 

Following  the  Mediator/Facilitator  election,  a  discussion  of  a  variety 
of  issues  followed.  A.  William  Reynolds,  President  and  Chief  Executive 
Officer  (and  now  Chairman  of  the  Board)  of  GenCorp,  PRC's  parent,  stated 
that  the  coupany  intended  to  try  to  achieve  settlement  in  such  a  way  that 
all  of  the  13  broadcast  properties  involved  would  be  sold  and  ITO  would 
extricate  itself  from  broadcast  ownership.  PNC  also  indicated  that  neither 
they.  Fidelity,  nor  Westinghouse  were  interested  in  reopening  KHJ-TV  to 
fresh  settlement  negotiation.  Mr.  Reynolds  further  suggested  a  process  be 
utilized  whereby  the  carpeting  applicants  attempt  to  resolve,  on  a 
percentage  basis,  how  much  they  individually  wished  to  obtain  from  a  sale  of 
the  properties,  then  FRO  would  work  to  find  buyers  at  the  highest  possible 
price.  This  process  was  not  acceptable  to  the  applicants  but  Mr.  Reynolds 
personally  remained  active  throughout  the  mediation  process,  as  did  other 
GenCorp  and  FRD  executives  and  counsel. 

The  parties  were  told  that  six  potential  third  parties  had  expressed  an 
interest  in  some  or  all  of  the  contested  properties.  There  was  a  consensus 
reached  that  the  "inside"  parties  (i.e. .  PRD  and  the  carpeting  applicants) 
would  discuss  settlement  possibilities  among  themselves  through  October  3, 
1986,  a  deadline  that  was  stretched  fbr  an  additional  month.  They  were  to 
report  on  their  progress  to  the  Mediator/Facilitator's  office  and  indicate 
whether  they  were  interested  in  bringing  third  parties  into  the  process. 
After  the  meeting's  adjournment,  individual  market  negotiating  sessions  were 
held  by  parties  involved  in  the  Meirphis  TV,  Bethesda/  Washington,  New  York 
and  Boston  proceedings. 

e.  Third  Laities. 

The  Commission  in  the  PRD  Settlement  Proceeding  Order  of  September  12, 
1986,  specifically  provided  for  possible  participation  of  third  parties  "if 
such  entities  participation  will  serve  the  greater  public  interest  of 
bringing  all  of  the  RKD  proceedings  to  an  expeditious  conclusion."  42  The 
procedure  of  the  Mediator/Facilitator's  office  was  to  (1)  corpile  a  list 
of  contact  persons  fbr  those  third  parties  who  had  already  expressed  an 
interest  in  making  offers  for  some  or  all  of  the  contested  properties;  (2) 
periodically  issue  a  listing  of  those  potential  third  parties  to  all  of  the 
•inside"  parties,  and  (3)  ask  those  potential  third  parties  to  remain  on  the 
sidelines  unless  contacted  by  FRD  or  one  of  the  carpeting  applicants. 
Memoranda  containing  a  listing  of  potential  third  parties  were  issued  on 
October  1,  10,  20,  and  November  6,  1986  to  all  parties  to  the  PHD  Settlement 


42  Id-  at  para.  8. 
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Proceedings.  See  Appendix  XII.  These  lists  contained  a  total  of  27 
potential  third  parties.  At  the  request  of  certain  parties,  I  provided  a 
final  comprehensive  listing  of  the  contact  persons  for  the  third  parties  on 
December  5,  1986.  The  listing  included  deletions  from  the  previous 
memoranda  and  additions  since  the  issuance  of  those  listings.  The  number 
had  grown  to  a  total  of  32  third  parties.  Finding  willing  buyers  for  the 
HKD  properties  was  never  a  problem. 

Because  of  the  lack  of  finality  in  any  market  and  because  certain 
■inside'  parties  had  already  brought  in  "outside"  parties  in  certain 
negotiations  by  early  November,  1986,  I  perceived  that  a  consensus  was 
developing  that  the  process  should  move  toward  more  active  third  party 
involvement.  Therefore,  in  order  to  hear  the  "inside"  parties'  desires  on 
whether  third  parties  should  be  brought  into  the  process  and  to  explore  the 
procedure  by  which  third  parties  might  participate  in  the  settlement 
proceeding,  I  scheduled  a  meeting  for  November  18,  1986.  At  the  meeting, 
there  was  a  consensus  to  welcome  third  parties  in  all  markets  based 
generally  on  an  interest  by  the  39  participants  to  see  how  much  money  such 
third  parties  were  willing  to  pay,  i.e. .  to  see  what  the  market  would  bear. 
Further,  there  was  a  consensus  on  the  process  by  which  third  parties  would 
be  permitted  to  participate  in  the  settlement  proceeding. 

Those  third  parties  interested  in  making  an  offer  for  some  or  all  of 
the  properties  were  invited  to  submit  bids  for  the  properties  on  a 
narket-by-narket  basis.  The  bids  were  to  be  submitted  to  the 
Mediator/Facilitator  's  office  no  later  than  5:30  p.m.  ,Decenber  8,  1986. 

The  bids  were  to  be  accompanied  by:  (1)  a  statement  of  citizenship;  (2)  a 
statement  of  cross-ownership  and  multiple  ownership  interests;  (3)  a 
statement  regarding  character  qualification;  and  (4)  proof  of  financial 
capability  to  close  at  the  bid  price  and  the  financial  wherewithal  to 
operate  the  station  for  three  months  after  closing  without  revenues  from 
operation  of  the  station.  Financial  and  other  relevant  data  required  to 
make  an  offer  was  provided  by  FRD  to  the  third  parties  once  the  third  party 
signed  a  confidentiality  agreement. 

The  Mediator/Facilitator's  office  nade  an  initial  analysis  and  ranked 
the  offers  for  each  market  on  a  priority  basis.  A  total  of  45  bids  for  the 
13  RKO  stations  involved  in  the  ccnparative  process  were  received.  At  that 
time,  I  declined  to  name  the  bidders  or  the  offered  price  at  the  request  of 
the  parties  to  the  proceeding  although  one  of  the  trade  press  repx)rters  did 
obtain  and  publish  this  information  the  following  week.  Because  such  an 
extensive  period  of  time  was  provided  for  the  submission  of  third  party 
bids,  I  urgently  requested  the  inside  parties  to  arrange  among  themselves  to 
call  meetings  of  all  parties,  including  I5D  and  a  Mediator/Facilitator,  at 
the  earliest  possible  date  for  each  narket  in  order  to  establish  the 
negotiation  procedure  which  would  follow. 
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F .  Hotificatjon  ta  ills.  Conmission  concerning  Filinas 

Made  Pursuant  £o  1.65 

In  an  effort  to  keep  the  Conmission  apprised  of  pertinent  natters  in 
the  settlement  process,  I  submitted  a  "Notification  To  The  Ccnmission"  on 
November  21,  1986,  stating  that  it  was  the  opinion  of  the 
Mediator/Facilitator  that  the  Conmission  intended  that  filings  required  to 
be  made  pursuant  to  1.65  of  the  Conmiss ion 's  Rules  and  other  such  required 
filings  in  the  nine  comparative  proceedings  need  not  be  submitted  until  the 
Commission  issues  an  appropriate  order  either  approving  settlement  proposals 
or  terminating  the  stay  action.45 

G.  Interim  Report  of  the  Mediator/Facilitator 

In  my  Interim  Report  of  November  26,  1986,  in  addition  to  apprising  the 
Commission  of  the  progress  of  the  settlement  negotiations,  I  noted  two 
obstacles  requiring  resolution  before  there  was  any  hope  for  a  conprehensive 
settlement  in  the  public  interest:  (1)  the  division  between  FTO  and  the 
competing  applicants  of  the  proceeds  from  sale  of  the  13  broadcast 
properties;  and  (2)  the  division  of  any  sale  price  among  the  conpeting 
applicants.  44  In  order  to  overcome  those  obstacles  and  move  all  of  the 
parties  towards  the  Conmiss ion's  desired  goal  of  a  conprehensive  settlement 
and  end  of  litigation,  I  made  two  recommendations:  (1)  that  the  Conmission 
take  expeditious  action  on  the  proposed  KHJ-TV  settlement  agreement  at  an 
early  date;  and  (2)  that  should  litigation  be  resumed  in  any  proceeding  as  a 
result  of  a  stalemate  occurring  in  any  narket,  the  Conmission  should 
expedite  the  entire  process  thereby  quickly  and  effectively  resolving  the 
issue  of  the  best  qualified  conparative  applicant.45 

H.  Commission  Bv  Direction  Letter 

In  response  to  the  recorrmendation  made  in  the  Interim  Report,  the 
Commission  in  a  By  Direction  Letter  on  December  19,  1986,  stated  that  it 
would  be  inappropriate  to  act  on  the  KBJ-TV  settlement  agreement  prior  to  a 
report  on  the  developments  of  negotiations  by  January  9,  1987,  the  date  on 


43  Notification  to  the  Conmission  (submitted  November  21,  1986). 
Appendix  IX. 


44  Interim  Report  of  the  Mediator/Facilitator  (submitted  Novenber  26, 
1986)  at  pp.  8-9. 

45  Id.,  at  9-10. 
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which  the  Mediator/Facilitator  anticipated  knowing  the  outcome  of 
negotiations  following  the  the  third  party  bidding  process. 46  Thus,  the 
Commission  requested  a  father  report  from  the  Mediator/Facilitator  as  soon 
after  January  9  as  possible  so  as  to  inform  the  Commission  of  the  status  of 
each  of  the  pending  settlement  negotiations.  47 

I.  Supplemental  Report  of  the  Mediator/Facilitator 

On  January  16,  1987,  I  filed  the  requested  Supplemental  Report  advising 
the  Commission  that:  (1)  no  further  progress  was  possible  in  the  Fort 
Lauderdale,  Florida  and  San  Francisco,  California  proceedings;  and  (2)  in 
all  other  proceedings  discussions  and  negotiations  were  ongoing.  48 

J.  Negotiations 

Negotiations  since  the  initial  settlement  meeting  of  Septenber  25, 

1986,  were  intense  in  all  narkets.  While  there  has  been  only  one  settlement 
agreement  reached,  there  was  some  progress  in  most  narkets.  There  were 
numerous  face-to-face  meetings  and  negotiation  sessions  on  a 
narket-by-market  basis  with  and  without  a  Mediator /Facilitator  present  both 
in  and  out  of  Wasington,  D.C.  Sane  meetings  included  counsel  while  others 
were  attended  oily  by  principals.  There  was  constant  and  continual 
person-to-person  telephone  corminication  as  well  as  occasional  conference 
telephone  conversations.  The  Mediator/Facilitator  )s  office  received  between 
20  and  40  telephone  calls  per  day.  Calls  to  the  Mediators'  home  were  common 
at  nights  and  on  weekends  and  holidays.  Letters,  memoranda,  and  other 
written  conrnmication  were  passed  on  a  regular  basis. 


iv.  Results 

Following  is  a  market-by-narket  analysis  of  the  results  of  the 
mediation  process  as  of  midnight,  January  31,  1987.  In  view  of  the  collapse 
of  the  KEJ-TV  settlement  contract  no  Cormussion  decision  needs  now  to  be 
made.  Unless  the  Commission  is  formally  advised  to  the  contrary  within  the 
next  two  weeks,  it  should  be  assumed  that  all  proceedings  should  be  resumed 
at  the  point  where  they  were  halted  on  Septenber  10,  1986.  The  Mediator 


46  By  Direction  Letter,  FCC  86-551  at  1  (released  Decenber  31,  1986). 
See  Appendix  XI. 


47  Id. 

48  Supplemental  Report  of  the  Mediator/Facilitator  (submitted 
January  16,  1987).  See.  Appendix  XI. 
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does  not  recommend  further  extensions  be  granted  while  negotiations  continue 
in  any  market,  nor  does  the  mediator  plan  to  file  supplemental  reports 
unless  requested  to  do  so. 

A.  Bethesda/Washington  (WGMS-(AM  &  FM) ) 

As  this  report  is  being  prepared,  the  final  outcome  in  Bethesda  is  not 
known.  One  outside  party  did  obtain  the  concurrence  in  principle  of  an 
competing  applicants  for  withdrawal  of  their  applications  if  FRD  can  agree 
to  the  amount  of  the  payment  to  PRD.  A  critical  explicating  factor  in  the 
Bethesda  settlement  discussions  was  the  extremely  high  value  of  the  AM 
antenna  site  in  the  vicinity  of  the  Montgomery  Mall  Shopping  Center,  and 
thus,  the  future  ownership  of  that  property.  HO  and  the  buyer  are 
currently  negotiating  on  this  matter.  Appendix  XIV. 

B.  Boston  (WFRD  &  WRDR-FM) 

As  this  report  is  being  prepared,  the  final  outcome  in  Boston  is  not 
known.  One  competing  applicant  has  obtained  written  concurrence  of  all 
other  competing  applicants  for  withdrawal  of  their  applications  if  78D  can 
agree  to  the  amount  of  the  payment  to  PRD.  FRD  and  the  buying  applicant  were 
continuing  to  negotiate  as  the  mediation  period  ended. 

Ken  Nash  of  Nash  Communications  is  singled  out  for  particular  praise 
for  his  continued  assistance  in  working  with  the  mediators  to  bring  about  a 
settlement  in  Boston.  He  frequently  served  as  a  local  contact  point  for  all 
the  parties  throughout  weeks  of  hard  negotiations. 

C.  Chicago  (WFYR-FM) 

Settlement  discussions  in  Chicago  have  apparently  failed.  Oie  of  the 
competing  applicants  together  with  an  outside  entrepreneur,  has  attenpted  to 
"buy  out"  the  others.  While  an  initial  agreement  was  apparently  reached  at 
one  point,  applicants  later  recanted  or  feiled  to  obtain  agreement  of  their 
own  partners.  Even  if  all  applicants  manage  to  reach  agreement  it  is 
unclear  that  the  amount  which  may  be  proposed  to  FRD  will  be  acceptable. 
Further  progress  in  Chicago  appears  to  be  unlikely. 

D.  Fort  1>uderda1e  (WAXY-FM) 

As  previously  reported  in  the  Supplemental  Report  of  the  Mediator/ 
Facilitator,  one  of  the  conpeting  applicants,  Laudersea  Broadcasting 
Company,  declined  to  further  pursue  settlement  discussions.  No  further 
progress  in  Ft.  Lauderdale  appears  to  be  possible. 
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E.  Los  Angeles  TV  (FEJ-TV): 

While  not  part  of  this  mediation  process,  it  is  appropriate  to  note 
that  two  days  before  the  mediation  period  ended,  Westinghouse  announced  that 
it  had  decided  not  to  extend  the  January  31,  1987,  deadline  on  its  offer  to 
purchase  KHJ-TV.  The  offer  had  originally  been  announced  November  5,  1985 
and  the  settlement  agreement  was  filed  with  the  Commission  on  February  5, 
1986.  Commission  action  on  the  transfer  application  had  been  pegged  to  the 
conclusion  of  this  mediation  process. 

RKO  has  advised  the  Mediator  that  it  intends  to  pursue  another 
settlement  agreement  in  the  case  of  KHJ-TV.  The  future  outcome  of  that 
effort  is  unclear  at  this  time. 

F.  Los  Angeles  Radio  (KHJ  &  KRTHCFM)): 

As  this  report  is  being  prepared,  the  final  outcome  in  Los  Angeles 
Radio  is  not  known.  Che  competing  applicant  has  advised  the  Mediator  that 
it  plans  to  merge  with  a  "well  known  group  broadcaster"  and  plans  to  make  an 
offer  to  RKD  if  all  other  carpeting  applicants  agree  to  withdraw  upon 
payment  of  varied  amounts.  Whether  the  other  applicants  will  agree,  and 
subsequently,  whether  RKD  will  agree,  appears  unlikely. 

G.  Memphis  Sadia  (WHBQ): 

RKD  advised  the  Mediator  on  Jananuary  31,  1987,  that  settlement  of  this 
natter  had  been  achieved.  For  consideration  of  $750,000  to  be  split 
"70/30",  with  $525,000  going  to  FI©  and  $225,000  to  the  single  canpeting 
applicant,  the  station  is  to  be  transferred  to  an  outside  third  party, 
subject  to  FCC  approval.  See  Appendix  XIV. 

Settlement  was  reached  late  in  the  mediation  period  and  applications 
have  not  yet  been  filed.  The  basic  policy  decision  before  the  Conmission  in 
this  matter  will  be  virtually  identical  to  that  presented  earlier  in  the 
case  of  KHJ-TV,  Los  Angeles,  although  the  sale  price  is  a  mere  fraction  of 
the  price  that  was  to  be  paid  for  RU-TV. 

H.  Memphis  TV  (WHBQ-TV): 

Early  in  the  process,  at  a  meeting  in  Menphis,  all  of  the  parties, 
including  RKD,  appeared  to  reach  a  settlement  agreement.  However,  one  of 
the  competing  applicants  later  declined  to  accept  the  agreement. 

Late  in  the  mediation  period  an  outside  third  party  succeeded  in 
obtaining  the  tentative  written  concurrence  of  all  carpeting  applicants  to 
withdraw  their  applications  if  RKD  could  agree  to  the  amount  of  the  payment 
to  RKD.  On  January.  31,  1987,  R©  advised  the  Mediator  that  it  would  reject 
the  present  offer.  While  another  offer  remains  on  the  table,  further 
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progress  in  Memphis  would  seem  difficult  to  achieve. 

I.  Use  York  (WOR  &  WFKS-FM): 

Negotiations  were  on-going  in  New  York  as  the  mediation  period 
concluded.  One  competing  applicant  twice  achieved  the  tentative  concurrence 
of  the  other  competing  applicants  and  RRD  in  an  effort  to  buy  the  stations. 
Both  times,  settlement  came  "off  track"  over  procedural  and  financial 
details  raised  by  the  buying  applicant  or  concerns  regarding  payments  to 
applicants  viewed  as  less  qualified  by  one  of  their  peers. 

Special  note  should  be  taken  of  the  heroic  efforts  of  one  principal 
(Howard  Squadron,  Esq.)  of  S/G  Communications  who  worked  tirelessly  in  New 
York  to  help  achieve  settlement.  As  this  report  is  being  prepared,  Mr. 
Squadron  was  attenpting  to  obtain  agreement  of  all  the  parties  to  an  offer 
made  by  an  outside  third  party.  The  future  likelihood  of  settlement  in  New 
York  is  unclear. 

J.  San  Francisco  (KFRC(AM)): 

Settlement  discussions  in  San  Francisco  have  apparently  failed.  One  of 
the  competing  applicants  offered  to  buy  the  station  at  a  price  that  was 
considered  too  low  by  both  RD  and  the  other  applicants.  That  potential 
buyer  appeared  unwilling  to  move  to  the  "sell  side"  of  the  table. 
Additionally,  one  of  the  other  conpeting  applicants  was  demanding  a  price 
for  withdrawal  which  would  clearly  have  doomed  further  negotiations.  No 
further  progress  in  San  Francisco  appears  to  be  possible. 

V.  Recomnendations 

A.  Extension  ol  tte  Fedecal  Riles  Evidence 

At  footnote  12  of  the  Conmiss  ion's  September  12,  1986,  Order,  it  was 
stated  that  Federal  Rules  of  Evidence,  Rule  408,  28  O.S.C.408,  would  apply 
to  "evidence  of  conduct  or  statements  made  during  the  course  of  these 
settlement  negotiations." 

It  is  recommended  that  the  Ccranission  extend  or  clarify  this 
determination  to  assure  that  any  projected  agreements  reached  or  withdrawal 
commitments  made,  whether  verbally  or  in  writing,  are  likewise  not 
admissible  in  any  subsequent  RK)  proceedings. 

The  mediator  fears  that  some  conpeting  applicants  may  attempt  to 
suggest  that  other  applicants  who  agreed  "to  take  less"  in  any  settlement 
negotiations  have  somehow  admitted  they  are  "less  qualified."  The  entire 
mediation  process,  including  all  discussions,  statements,  tentative 
agreements,  reports,  etc.,  should  be  inadmissible  in  future  litigation. 
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B.  Expedite  £01  B£Q  Litifiatipn 

In  the  Interim  Report  of  the  Mediator/Facilitator,  I  recommended 
certain  actions  which  could  expedite  the  various  RRD  proceedings.  Now  that 
the  mediation  process  has  run  its  course  it  would  appear  appropriate  to 
pursue  any  avenues  which  hold  the  possibility  of  such  expedition. 

Therefore,  I  recommend  the  Cotimission  pronptly  lift  the  stay  in  any  and 
all  proceedings  which  have  not  settled  within  the  next  two  weeks  with 
instructions  to  the  Administrative  Law  Judge's  that  they  proceed 
•xpeditiously  to  conclude  the  proceedings  and  issue  Initial  Decisions 
promptly.  The  Commission  should  also  direct  that  appeals  frcm  the  Partial 
Initial  Decisions  be  made  directly  to  the  Commission,  by-passing  the  Review 
Board.  The  Commission  would  then  be  in  a  position  to  determine  rapidly  which 
of  the  competing  applicants  is  "best  qualified." 

I  strongly  recontnend  expedited  consideration  of  the  Menphis  AM 
settlement  and  any  others  that  may  occur  after  this  report  is  filed.  The 
policy  issues  will  have  to  be  addressed  sooner  or  later  and  the  parties  in 
all  the  proceedings  need  to  receive  Camussion  guidance  if  they  are  to  be 
expected  to  work  toward  settlement  in  the  future  or,  alternatively,  apply 
their  resources  to  the  hearing  process. 

There  may  well  be  other  acceptable  steps  which  can  be  taken  to  expedite 
the  process.  Any  procedure  which  will  provide  finality  will  certainly 
inure  to  the  public  interest. 


C.  Strengthen  FCC  Efforts  to  Abolish  the  Comparative  Hearing  Process 

Only  one  enemy  of  the  public  interest  stands  out  crystal  clear  at  the 
end  of  my  involvement  in  this  exercise.  That  is  the  conparative  renewal 
process  itself.  It  is  difficult  to  imagine  a  more  harmful  contrivance  of 
government  than  one  which  would  submerge  more  than  a  dozen  broadcasting 
voices  in  nine  major  cities  of  the  United  States  in  a  situation  of  perpetual 
limbo  for  years  on  end  with  no  clear  vision  of  the  fijture.  The  present 
licensee  hats  no  choice  but  to  siphon  off  revenue  to  continue  litigation  ad 
infinitum.  It  can  neither  add  nor  subtract  broadcasting  properties  to 
strengthen  its  position  in  the  narketplace.  Programming  to  the  public  is 
bound  to  suffer.  Good  management  and  talent  is  difficult  to  hire  or  retain 
under  such  a  cloud,  and  competing  applicants  are  encouraged  to  enter  the 
fray  and  begin  paying  the  cash  they  might  later  use  to  operate  the  stations 
for  legal  fees  to  first  obtain  them. 

The  entire  process  is  a  tragedy  and  one  that  no  one  seems  to  be  able  to 
stop — not  the  Commission,  not  FK),  not  the  applicants.  If  the  FKD  saga  is 
doomed  to  continue  on  a  treadmill  of  litigation,  so  be  it.  But  every  effort 
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to  rid  the  public  of  this  offensive  process  called  conparative  renewed 
should  be  made.  The  public  interest  detrends  it. 


VI.  toknow  legmen  ts 


The  mediation  process  has  been  extremely  difficult  and  very  time 
consuming.  Certain  individuals  have  helped  to  make  it  possible  and  at 
times,  even  pleasant. 

Of  the  29  individual  counsel  for  the  applicants  the  Mediator  has  found 
admost  all  of  them  to  be  extremely  helpful  to  the  process.  Pew  have 
violated  our  initial  commitment  to  conduct  these  negotiations  in  private. 
The  Mediator  has  developed  considerable  respect  for  the  quality,  sincerity, 
and  good-faith  efforts  of  the  communications  bar  in  general. 

The  effort  took  abcut  70  percent  of  my  own  time  from  Bureau  management. 
Bill  Johnson  and  the  rest  of  my  front  office  staff  took  roost  of  that  burden 
and  it  is  sincerely  appreciated.  Ed  Minkel,  cur  Managing  Director,  provided 
full  administrative  support  and  resources  whenever  they  were  needed. 

Rod  Porter  who  also  served  as  a  Mediator  devoted  himself  to  this 
process  at  a  time  when  his  wife  was  busy  delivering  their  second  child.  My 
thanks  to  Rod  and  my  apologies  to  his  wife,  Kathy. 

And,  Don  McClellan  did  excellent  staff  work  and  brought  to  the  process 
his  own  level  of  enthusiasm  that  often  kept  us  all  from  sinking  into  pools 
of  depression.  He  has  a  great  future  in  communications  law. 

There  are  no  regrets  when  you  know  you  did  all  you  could  to  succeed  in 
a  task.  Our  failure  to  achieve  settlement  in  roost  of  the  markets  was  not 
for  the  lack  of  trying.  My  appreciation  to  the  Commission  for  giving  me  the 
opportunity  to  try. 


D.  McClellan/R.  Po  r/J.  McKinney 
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Before  the 

Federal  Communications  Commission 

Washington,  D.  C. 20554 


FCC  86-383 
36373 


In  re  Applications  of 

RKO  GENERAL,  INC.  (KHJ-TV) 

Los  Angeles,  California 

for  Renewal  of  License 

FIDELITY  TELEVISION,  INC. 
Norwalk,  California 

For  Construction  Permit  for  New 
Television  Broadcast  Station 

RKO  GENERAL,  INC.  (V*BQ-TV) 
Merphis,  Tennessee 

•no  Associates  Dockets 


RKO  GENERAL,  INC.  (KMS) 
bethesca,  feryland 

and  Associatec  Dockets 


RKO  GENERAL,  INC.  ( VvRKO) 
Boston,  Massachusetts 

ana  Associated  Dockets 


RKO  GENERAL,  INC.  (WYfR-TV) 
Chicago,  Illinois 

ana  Associated  Dockets 


RKO  GENERAL,  INC.  (WAXY(f'M) 
Ft.  Lauaerdale,  Florida 

and  Associates  Dockets 


RKO  GENERAL,  INC.  (KHJ) 
Los  Angeles,  California 


) 

) 

)  DUCKET  NO.  16679 
)  File  No.  BRCT-58 
) 

) 

) 

)  DOCKET  NO.  16680 
)  File  No.  BPCT-3655 
) 

) 

) 

) 

)  MM  DOCKET  NO.  84-121 2 
)  File  No.  BRCT-790402LC 
) 

)  MM  DOCKET  NOS.  84-1213;  84-1214  ; 

)  84-1218  to  84-1222;  and  84-1224 

) 

)  MM  DOCKET  NO.  84-1148 
)  File  No.  BR-1403 
) 

)  MM  DOCKET  NOS.  84-1149  to  84-1151  ; 
)  84-1159;  84-1162;  84-1163;  84-1166 

)  84-1167;  84-1170  to  84-1173;  and 

)  84-1178 

) 

)  MM  DOCKET  NO.  84-1057 
)  File  No.  BR- 953 
) 

)  MM  DOCKET  NOS.  84-1058;  84-1059; 

)  84-1061;  84-1063  to  84-1065; 

)  84-1070;  84-1072;  84-1076  to 

)  84-1078;  84-1080;  84-1081;  and 

)  84-1083;  and  84-1084 

) 

)  MM  DOCKET  NO.  84-1085 

)  File  No.  BRH-790801A3 

) 

)  MM  DOCKET  NOS.  84-1086;  84-1089; 

)  84-1094;  and  84-1096 

) 

)  MM  DOCKET  NO.  84-1112 

)  File  No.  BRH-781002NR 

) 

)  MM  DOCKET  NOS.  84-1113;  84-1114  ; 

)  84-1116;  and  84-1118 

) 

)  MM  DOCKET  NO.  84-118  4 

)  File  No.  BR-22 

) 
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ana  Associatea  Lockets 

RKO  GENERAL,  INC. 
Memphis,  Tennessee 

ana  Associated  Docket 

RKO  GENERAL,  INC.  (IOR) 
New  York,  New  York 

ana  Associated  Dockets 


RKO  GENERAL,  INC. 

ban  francisco,  California 

ana  Associatea  Dockets 


)  MM  DOCKET  NOS.  84-1186  to  1188; 

)  84-1190;  84-1195;  84-1196;  84-1198; 

)  84-1199;  84-1201;  84-1203;  ana 

)  84-1207 

) 

)  MM  DOCKET  NO.  84-105  1 

)  File  No.  BR-790402CZ 

) 

)  MM  DOCKET  NO.  84-1053 

) 

)  MM  DOCKET  NO.  84-1122 

)  File  No.  BR-177 

) 

)  MM  DOCKET  NOS.  84-1123;  84-1124  ; 

)  84-1126;  84-1128;  84-1132; 

)  84-1133  to  84-1135;  84-1138  to 

)  84-1140;  and  84-1146 

) 

)  MM  DOCKET  NO.  84-109  8 

)  File  No.  BR-43 

) 

)  MM  DOCKET  NOS.  84-1099  to  84-1101  ; 

)  84-1110;  and  84-1111 


MEMORANDUM  OPINION  AND  ORDER 

Adcptea:  September  10,  1986  Released:  September  12,  1986 
by  the  Commission: 


1.  New  pending  defore  the  Ccrmission  are  a  series  of  pleadings 
pertaining  to  resolution  ana  settlerrent  of  the  KHJ-TV,  Los  Angeles,  California 
coiparative  renewal  proceeding,  cne  of  these  was  filed  ty  H<0  General,  Inc. 
(RKO)  ana  Fiaelity  Television,  Inc.  (Fidelity)  on  June  2,  1986,  and  is  a 
request  ror  waiver  of  Section  1.301(b)  of  our  Rules,  47  C.F.R.  1.301(b),  which 
precludes  appeal  of  interloctory  rulings  absent  the  permission  of  the 
presiding  Aomi nistrative  Law  Judge  (AU).  1/  In  his  underlying  Order,  FCC 
86M-1394,  released  April  24,  1986,  ALJ  Kuhlrrann  denied  the  joint  request  of 
RKO  ana  Fidelity  to  certify  to  the  Oaimiision  their  preposed  settlement 
agreement  oesigned  to  terminate  the  comparative  phase  of  the  KHJ-TV,  Los 
Angeles,  California  proceeding.  By  Crder,  FCC  86M-1738,  released  May  23, 

1986,  the  ALJ  denied  RKO  ana  Fidelity's  request  tor  permission  to  file  an 
appeal  of  his  earlier  Order.  The  instant  motion  for  waiver  followed.  Also 
pending  before  the  Canmission  is  a  Petition  for  Leave  to  File  Applications, 
Approval  of  Settlement  ^reenent  and  Related  Relief  filed  February  5,  1986  by 
RKO,  Fiaelity,  ana  V^stinghause  iroadcasting  and  Cable,  Inc. 

(Vvestinghcuse) .  2/ 
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Backoround 

2.  Ihe  KHJ-TV  ccrparative  renewal  proceeding  had  its  genesis  in 
1965,  when  RKO  filed  its  application  for  renewal  of  that  station's  license. 
Since  that  time  RKO  and  its  adversaries  have  expended  considerable  funds, 

c ensured  countless  hours  in  litigation  and  generated  an  endless  cloud  over  the 
KRJ-IY  license.  Ihere  have  been  three  ccurt  opinions  on  the  case.  3/  In 
response  to  the  Oourt's  latest  order,  we  remanded  the  KHJ-TV  proceeding  to  the 
AU  for  further  evidentiary  hearings  on  RKO's  overall  basic  qualifications  as 
a  result  of  its  disqualification  as  the  licensee  cf  VFJAC-TV,  Boston, 
Massachusetts.  Order,  94  FCC  2d  879,  released  June  8,  1983.  See  RKO  General, 

Inc.  (RMAC-TV),  78  FCC  2d  1  and  78  FCC  2d  355  (1980),  affirmed  in  part  and - 

reversed  and  remanded  in  part,  RKO  General,  Inc,  v.  FCC,  670  F.2d  215  (D.C. 
Cir.  1961),  cert,  denied,  456  U.S.  927,  457  U.S.  lll§Tl982). 

3.  To  expedite  matters,  we  bifurcated  the  KHJ-TV  proceeding,  with 
Phase  I  focusing  exclusively  on  resolution  of  RKO's  basic  qualifications. 
Fdllowing  completion  ot  this  aspect  of  the  case,  the  AU  would  then  be  in  a 
position  to  cannence  Phase  II  ot  the  KHJ-TV  proceedirq,  which  includes 
evaluation  ot.  Fidelity's  basic  qualifications  and  consideration  of  the 
comparative  qualifications  of  both  RKO  and  Fidelity.  Since  questions  of  R<0's 
basic  qualitications  applied  equally  to  all  of  RKO's  licenses,  we  made  the 
applicants  carpeting  tor  RKO's  thirteen  other  broadcast  stations  \/  parties  to 
the  KHJ-TV  proceeding.  5/  Findings  and  conclusions  reached  in  the  KHJ-TV 
proceeding  regarding  RKO's  qualifications  would  then  be  applied  uniformly  in  - 
all  proceedings  involving  RKO.  6/ 

4.  RKO  and  Fidelity  now  seek  weiver  of  Section  1.301(b)  of  cur 
Rules  to’ appeal  the  AU's  rulings  on  the  ground  that  their  proposed  settlement 
agrearent  raises  basic  and  far-reaching  policy  questions  which  can  only  be 
resolved  by  the  Ccmnlssion.  They  assert  that  approval  of  their  proposal  is  in 
the  public  interest  and  that  it  is  consistent  with  Section  311(d)  of  the 
Communications  Act,  which  authorizes  settlarents  in  ccrparative  renewal 
proceedings  and  takes  precedence  ever  other  policies  which  appear  to  disfavor 
their  proposal.  Adwave  and  the  other  objecting  parties  contend  that  the  AU 
prcperly  applied  existing  law  and  policies  in  disposing  of  RKO  and  Fidelity's 
request  for  certification  and  the  proposed  settlement  agreement.  They  also 
aryue  that  grant  ot  RKO  and  Fidelity's  waiver  request  and  approval  of  the 
settlement  proposal  will  adversely  inpact  on  their  cwn  ccrparative  cases 
against  RKO. 

Discussion 

5.  The  proposed  settlement  agreement  conteriplates  the  simultaneous 
dismissal  of  RKO's  renewal  application,  grant  of  Fidelity's  construction 
permit  application,  as  amended  to  specify  RKO's  facilities,  grant  cf  a  license 
to  fidelity,  merger  ot  Fidelity  into  Vestinyhcuse  and  immediate  transfer  of 
fidelity's  newly  obtained  license  to  Westinghouse.  RKO,  Fidelity  and 
Westinghouse  have  jointly  requested  the  Canmission  to  assert  jurisdiction  over 
all  aspects  ot  the  settlement  agre«rent  so  that  a  carprehensive  determination 
can  be  reached.  They  argue  that  the  proposed  settlement  agreement  enccnpasses 
the  transfer  cf  all  of  RKO's  licenses  and  equiprent  associated  with  the 
operation  or  KHJ-TV,  as  well  as  the  application  for  transfer  of  control  to 
Westirqhouse  and  a  request  tor  new  call  letters  representing  the  new 
licensee.  To  expedite  matters,  petitioners  have  proffered  for  acceptance  all 
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applications  1/  neeaed  to  implement  the  settlement  agreement.  Petitioners 
urge  that  these  applications  be  accepted  at  this  time  and  a  compn  pleading 
cycle  be  established  so  that  comments  on  all  aspects  of  the  settlement 
agreement  can  be  filed  at  ore  time. 

6.  Upon  preliminary  review,  the  preposed  settlement  agreement  has 

same  appeal.  The  public  interest  would  be  greatly  benefited  by  termination  of 
the  20  year  ola  KHJ-TV  proceeding,  removal  of  the  clcud  ever  the  KHJ-TV 
license  and  grant  of  the  KHJ-TV  license  to  an  unquestionably  qualified 
broadcaster.  However,  the  agreement  leaves  epen  the  prospect  of  nany  more 
j«ars  of  litigation,  first  to  reach  a  final  decision  regarding  RKO's  overall 
qualifications  to  remain  a  Commission  licensee  and  second  to  determine  which 
of  the  many  carpeting  applicants  will  ultimately  prevail  in  their  ongoing 
carparative  cases,  not  to  mention  further  controversy  as  to  the  agreement 
itself.  As  to  the  latter,  all  parties  concur  that  the  agreement  raises 
serious  ana  difficult  policy  questions  bearing  on  the  Commission's  execution 
of  its  public  interest  responsibilities.  These  factors  would  have  to  be 
weighea  against  an.  benefits  to  be  gained  from  the  preposed  settlement.  Wte 
are  not  no.  .  -.o  reach  a  final  Determination  on  the  merits  of  the 

settlement  ag:.-=-r-'  is  proposed.  However,  we  are  persuaded,  based  cn  all  of 
the  circumstances  set  forth  herein,  that  a  sufficient  showing  has  been  made  to 
warrant  a  waiver  of  Section  1.301(b)  of  the  Riles  and  acceptance  of  the 
tenaereo  applications.  Jj/  This  will  enable  us  to  give  full  consideration  to 
the  merits  of  the  proposed  settlement  agreement  in  a  subsequent  order.  9/ 

7.  At  the  same  time  we  share  RKO  and  Fidelity's  concern  that  this 
prolonged  litigation  should  end.  Cur  perspective  of  the  relevant  public 
interest  factors,  however,  is  broader  than  that  suggested  by  those  parties. 
Before  reaching  a  determination  on  the  merits  at  the  KHJ-TV  settlement, 
therefore,  we  will  take  steps  to  facilitate,  and  afford  the  parties  an 
opportunity  to  reach,  a  canprehensive  settlement  of  all  at  the  outstanding  RKO 
cases  involving  69  competing  applications.  A  comprehensive  settlement  would 
save  the  Commission  and  the  parties  years  of  litigation  and  incalculable  time 
ana  money. 


8.  Wb  will  of  course  leave  the  form  of  any  settlement  to  the 
parties  themselves,  thereby  providing  them  with  the  greatest  latitude  possible 
to  fashion  a  comprehensive  settlement  in  the  public  interest.  In  this  regard, 
we  do  not  rule  out  any  proposed  settlement  that  will  be  agreeable  to  the 
parties  involved,  including  the  possible  participation  of  non-parties  (i.  e. 
"vJiite  knights"),  if  such  entities'  participation  will  serve  the  greater 
public  interest  of  bringing  all  at  the  RKO  proceedings  to  an  expeditious 
conclusion.  V*  will,  of  course,  reach  a  decision  on  the  merits  of  any 
settlement  after  we  are  presented  with  a  specific  proposal.  Tb  assist  the 
applicants'  settlement  ellorts,  we  are  directing  the  parties  to  select  a 
meaiator/facilitator.  10/  Along  these  lines,  we  suggest  that  the  Chief  of  the 
Mass  Meaia  Bureau,  James  C.  McKinney,  and  his  staff  would  be  the  best  choice 
to  till  this  role,  although  the  ultimate  determination  lies  within  the 
discretion  of  the  parties  to  these  proceedings.  Consistent  with  our  objective, 
authority  is  grantea  the  mediator/facilitator  to  convene  meetings,  assist  the 
parties  in  reaching  amicable  settlements  and  keep  the  Commission  apprised  of 
developments  in  a  manner  consistent  with  the  ex  parte  rules.  See  Sections 
1.1201  et  seq.  of  the  Commission's  Rules.  In  carrying  cut  these 
responsibilities,  the  imeaiator/f acilitator  can  solicit  the  assistance  of  the 
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National  Mediation  and  Conciliation  Service  and  avail  himself  of  their 
expertise  and  personnel  in  oroer  to  bring  these  proceedings  to  an  expeditious 
conclusion. 


9.  Since  it  is  air  concern  to  ccnine  nee  settlement  negotiations  as 
expecitaisly  as  possible,  we  will  direct  Mr.  McKinney,  if  possible,  to  convene 
a  meeting  with  all  parties  or  their  attorneys  within  15  days  of  the  release 
date  of  this  Croer.  At  this  meeting,  to  be  chaired  by  Mr.  McKinney,  the 
parties  are  to  choose  the  person  they  wish  to  serve  as  media  tor/facilitator  by 
majority  vote.  In  the  event  that  Mr.  McKinney  is  not  chosen  as 
mediator/tacilitator,  the  parties  are  to  bear  the  expense  of  any  conpensation 
to  be  paid  to  the  person  so  namea.  Mr.  McKinney,  if  not  selected,  is 
nonetheless  to  remain  a  participant  in  the  settlement  discussions  process. 
Regardless  of  whether  he  is  selected,  Mr.  McKinney  is  to  submit  a  written 
report  to  the  Commission  within  75  days  of  the  release  date  of  this  Order 
apprising  the  Commission  of  the  progress  of  settlement  negotations  and  to 
suoiu  t  a  final  written  report  by  January  31,  1987,  detailing  the  results  of 
the  settlement  negotiations.  11/  In  the  event  Mr.  McKinney  is  selected  as  the 
meaiator/f acilitator,  cut  of  an  abundance  of  caution  and  in  order  to 
facilitate  settlement  discussions,  we  are  also  directing  Mr.  McKinney  and 
those  members  of  his  staff  who  will  be  functioning  as  mediators/facilitators 
to  separate  themselves  tram  overseeing  the  Bureau's  trial  staff  in  any 
subsequent  proceedings  involving  these  matters.  Mr.  McKinney,  and  the  members 
of  his  staff  involved  in  the  negotiations,  are  also  not  to  participate  in  any¬ 
way  as  a  formal  party  or  decision  rakers,  and  are  to  strictly  observe  the  ex 
parte  rules.  Bureau  personnel  not  so  ioentified  will  continue  to  perform  the 
functions  or  a  party  in  all  subsequent  RKO  proceedings  and  will  be  totally 
separated  frail  the  Bureau's  personnel  acting  as  mediators/facilitators. 

1U.  During  the  time  these  settlement  efforts  are  occurring,  Phase  I 
of  the  KKJ-TV  case  oealing  with  resolution  of  RKO's  basic  qualifications  shall 
proceed  in  a  manner  consistent  with  cur  previcus  orders.  In  the  event 
settlements  are  not  readied  and  evaluation  of  RKO's  qualifications  is  still 
required,  this  course  of  action  will  expedite  the  overall  adjudicatory  process 
ana  is  consistent  with  the  views  of  RKO  and  Fidelity  expressed  in  the  latest 
round  ct  comments  filed.  At  the  same  time  we  will  direct  the  presiding  ALJs 
to  tola  in  abeyance  the  nine  other  RKO  proceedings,  including  the  filing  of 
exceptions  to  Partial  Initial  Decisions,  pending  further  Commission  order. 

This  will  allow  the  parties  to  devote  their  undivided  energies  to  this 
settlement  effort  in  a  non-adversarial  environment.  12/ 

11.  ACCORDINGLY,  IT  IS  ORDERED,  That  the  Request  to  Waive  the  Page 
Limitation  of  Section  1.301(c)  and  the  Motion  for  Waiver  of  Section  1.301(b) 
of  the  Rules  to  Hermit  Interlocutory  Appeal,  both  filed  June  2,  1986  ty  RKO 
General,  Inc.  and  Fidelity  Television,  Inc.  ARE  GRANTED. 

12.  IT  IS  FURTHER  ORDERED,  That  the  Appeal  from  Presiding  Judge's 
Order  of  April  24,  1986,  filed  June  2,  1986  by  RKO  General,  Inc.  and  Fidelity 
Television,  Inc.  IS  ACCEPTED. 

13.  IT  IS  FURTHER  ORDERED,  That  the  Motion  for  Waiver  of  Page 
Limitation  tiled  June  12,  1986  by  Adwave  Caipany,  Boston  Radio  (Corporation, 
East  lake  Communications ,  Inc.,  Magna  Media  Corporation  and  Potomac 
Broadcasting  Corporation  IS  CRANTFD  and  their  Opposition  to  Motion  for  Vaiver 
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ot  Section  1.301(b)  IS  ACCEPTED. 

14.  IT  IS  FURTHER  ORDERED,  That  the  Memorandum  in  Support  of  Appeal 
ana  Request  tor  ^jproval  ot  Settlarent  filed  June  3,  1986  and  the  Reply 
Memorandum  filed  June  23,  1986  by  Westinghcuse  Broadcasting  and  Cable,  Inc. 

ARE  ACCEPTED. 


15.  IT  IS  FURTHER  CRDERED,  That  the  Petition  for  Leave  to  File 
Applications,  Approval  of  Settlarent  Agreement  and  Related  Relief  filed 
February  5,  1986  by  FKO  Oeneral,  Inc.,  Fidelity  Television,  Inc.  and 
fcestinghouse  broaacasting  and  Cable,  Inc.  IS  QIANTED  to  the  extent  indicated 
in  note  8,  herein,  and  IS  DEFERRED  in  all  other  respects. 

16.  IT  IS  FURTHER  ORDERED,  That  James  C.  McKinney,  Chief  of  the 
Mass  Media  Bureau  IS  DIRECTED: 

(a)  TO  convene  a  meeting  with  all  parties  (or 
their  attorneys)  to  the  ongoing  RKO 
proceedings  13/  within  15  days  of  the 
release  date  ot  this  Order,  for  the  purpose 
of  taking  steps  to  attarpt  to  reach  a 
canprehens ive  settlement  of  these  proceedings. 

(b)  TO  submit  a  written  report  to  the  Commission 
within  75  days  of  the  release  date  of  this  Order 
apprising  the  Commission  cf  the  progress  of 
settlarent  negotiations. 

(c)  TO  submit  a  final  written  report  by  January  31, 

1987  Detailing  the  results  of  the  settlement 
negotiations . 

IT  IS  FURTHER  ORDERED,  That  the  nine  comparative  proceedings, 
involving  racilities  other  than  KHJ-TV,  SHALL  BE  HELD  IN  ABEYANCE,  pending 
further  Co.  .ssion  Order. 


FEDERAL  CDMMJ N ICAT IONS  COMMISSION 

Willian  J.  Thicarico 
Secretary 


±/  Pleaair^s  have  also  been  filed  by  Adwave  Corpany,  Boston  Radio 
Corporation,  &st  Lake  Ca.munications,  Inc.,  Magna  Media  Corporation  and 
Potcrac  Broadcasting  Corporation;  by  New  South  Media,  Riggs  Radiocasters  and 
Laudersea  Broadcasting;  by  Radio  Broadcasters  Limited  ftirtnership;  by 
Westirghouse  Broadcasting  and  Cable,  Inc.;  and  by  the  Mass  Media  Bureau. 

2/  V*stinyhause  is  not  a  party  to  this  proceeding.  Uhoer  the  terms  of  the 
proposed  -.-.-anent  ^re«nent,  which  stands  to  expire  if  not  approved  by  the 
Conmissicr.  u .  .anuary  31,  1987,  testinghause  would  become  the  eventual 
licensee  ct  Channel  9,  Los  Angeles.  Cr  February  20,  1986  Adwave  Corpany, 
boston  Radio  Corporation,  East  Lake  Caimnications,  Inc.,  Magna  Media 
Corporation  and  Potcmac  broadcasting  Corporation  filed  a  joint  response  to  the 
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Petition  tor  Leave  to  File  Applications.  These  parties  are  applicants  in 
other  comparative  renewal  proceedings  involving  RKO  and  are  participating  in 
the  KHJ-TV  Los  Angeles  proceeding  for  the  limited  purpose  of  acjudicating 
RKO's  tasic  qualifications.  H<0,  Fidelity  and  Westinghouse  filed  a  joint 
reply  to  Adwave's  response  on  torch  4,  1986. 

'1/  Fidelity  Television,  Inc,  v.  PCC,  502  F.2d  443  (D.C.  Cir.  1974);  Fidelity 
Television,  Inc,  v.  FCC,  515  F.2d  684,  rehearing  denied,  515  F.2d  703  (D.C. 
Cir.),  cert,  oenied,  423  U.S.  926  (1975);  and  RKO  General,  Inc,  v.  FCC,  670 
F.2d  215,  cert,  denied,  456  U.S.  927,  457  U.S.  1119  (1982). 

4/  These  13  Droadcast  facilities  are:  VttBC>-TV  and  VHBO,  Memphis,  Tennessee; 
WUR  and  WRKS(FM),  New  York,  New  York;  WRKO  and  VROR(FM) ,  Boston, 
Massachusetts;  KHJ  and  KRTH(FM),  Los  Angeles,  California;  VGMS,  fethesda, 
torylano;  IWiS-Fh,  Veshmgton,  D.  C.;  KFRC,  San  Francisco,  California; 
RAXi(FM),  Ft.  Lauderdale,  Florida;  and  WTYR(FM),  Chicago,  Illinois. 

5/  RKO  General,  Inc.  (KHJ-TV),  FCC  83-342,  released  July  19,  1983,  recon. 
oenied,  96  FCC  2c  1161  (1964). 

6/ "RKO  General,  Inc.  (V.HBc-'IV)  ,  PCC  83-341,  54  Rad.  Reg.  2d  (P&F)  717  (1983), 
recon.  denied,  96  ICC  2d  1161  (1984). 

7/  RKO,  Fidelity  and  Nestinghouse  have  tendered  the  following  applications 
Tor  acceptance: 


(1)  License  tor  Channel  9,  Los  Angeles; 

(2)  Construction  permit  and  license  for 
auxiliary  antenna; 

(3)  Licenses  for  various  broadcast  auxiliary 
services  (Television  Pickup  Station,  Remote 
Pickup  Mobile  Relay  system,  Lew  Pcver 
Auxiliary  Station,  Television  Studio  - 
Transmitter  Links,  Remote  Pcikup  Base/Mobile 
System,  and  TV  Relay  Stations); 

(4)  License  tor  dcrestic  satellite  earth  station; 

(5)  License  for  business  radio  services; 

(6)  Call  sign  change  to  KGPW; 

(7)  Transfer  of  control  c£  Fidelity  to  Wsstinghcxise. 


United  States  on  June  20,  1986 
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11/  The  written  reports  concerning  the  settlement  negotiations  are  to  be 
served  on  all  parties  pursuant  to  the  provisions  of  our  Ex  Parte  rules. 

12/  Feaeral  Rules  of  Evidence,  Rule  408,  28  U.S.C.  408,  will  apply  to  these 
discussions.  Accordingly,  evidence  of  conduct  or  statanents  nade  during  the 
course  of  these  settlement  negotiations  will  not  be  admissible  in  any 
possible,  subsequent  RKO  proceedings. 

13/  See  n.4,  supra. 
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Conmission  Discussion 
September  10,  1986 


Chairman:  All  right,  sir,  that  permission  is  granted.  Conmissioners,  are  there 
any  conments  or  questions?  Comnissioner  Quello. 

Commissioner  Quello:  I've  been  here  for  over  12  years  and  the  RKO  decisions  have 
been  bugging  us  all  that  time.  I  think  this  is  a  very  creative,  novel 
approach.  It  works!  I  have  great  confidence  in  Mr.  McKinney.  I  know 
he  does  the  impossible  immediately,  but  miracles  may  take  a  little 
longer,  Jim,  and  I  think  it  will  take  that  to  get  this  thing  going. 

I  hope  it  works.  It's  certainly  worth  trying  and  without  judging  the 
merits  of  this  particular  issue,  I  just  want  to  have  a  little  history 
of  what  happened  before  the  Conmission  in  1980.  By  a  very  close  1  vote 
margin;  4  to  3  at  that  time,  we  voted  against  the  license  renewal  of 
WNAC-TV  Boston  on  the  basis  that  RKO  was  unqualified.  In  doing  this 
remember  they  had  to  overturn  the  judgment  of  an  Administrative  Law 
Judge  and  the  reconmendation  of  the  Broadcast  Bureau.  Our  own  Broadcast 
Bureau  and  the  Administrative  Law  Judge  at  that  time  found  RKO  qualified. 
I  characterized  it  at  that  time  as  gross  bureaucratic  overkill.  It 
represented  confiscation.  At  that  time  I  maintained  a  judgment  that 
this  whole  decision  could  cost  RKO  $600  million  and  1  or  2  of  the  trade 
papers  thought  that  was  a  gross  exaggeration,  and  just  to  put  this  in 
proper  perspective,  when  you  lose  a  Boston  station  today,  like  RKO  has 
already  lost,  is  400  million,  one  wallop,  and  then  in  the  meantime, 
when  we  have  had  law  judges  tied  up,  our  own  facilities  tied  up,  and 
our  lawyers  working  on  this,  and  this  is  pretty  faT  to  go  to  a  case  at 
that  time  you  can  even  come  up  with  a  criminal  or  civil  indictment. 

Here  some  action  or  other'  4  out  of  7  Commissioners  decided  to  go  ahead 
with  this  type  of  punishment  and  I  think  they  have  been  punished  enough. 

I  think  the  punishment  should  fit  the  crime  and  I  hope  we  can  come  to 
some  kind  of  reasonable  settlement  -- at  least  a  good  creative  try. 

Chairman:  I  thank  you,  Commissioner  Qjello.  Are  there  any  other  comments  on  this 
item,  Commissioners?  Commissioner  Patrick. 

Commissioner  Patrick:  Yes,  Chairman.  Thank  you.  I  would  only  re-emphasize  the 
point  Comnissioner  Quello  made  initially  and  that  is  by  this  Order  we 
didn't  reach  any  conclusion  on  the  merits  of  the  proposed  solution 
to  the  KHJ  matter  nor  do  we  pre-judge  any  possible  settlement  of  the  RKO 
matter  generally.  Rather  we  attempt  to  explore  the  possibilities  or 
will  explore  the  possibility  of  a  generic  settlement,  and  I  think  that, 
as  Commissioner  Quello  said,  is  well  worth  a  try.  Our  principal 
motivation  here,  of  course,  Mr.  Chairman  is  the  public  interest,  and 
the  public  is  not  well  served  by  over  20  years  litigation  with  respect 
to  a  number  of  facilities  that  ought  to  be  serving  the  public  without 
that  sort  of  cloud  hanging  over  it  or  them.  We  hope  that  the  parties 
will  enter  into  these  discussions  in  good  faith  and  make  every  effort 
to  present  to  the  Commission  something  that  we  can  take  a  good  hard 
look  at  at  that  time. 
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Chairman: 
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Thank  you,  Commissioner  Patrick.  I  want  to  thank  you  and  coimend  you 
for  your  very  good  suggestions  which  I  thank  made  this  item  a  much 
better  item  and  I  really  thank  you  for  that  very  nuch,  and  I  for  my 
part  agree  with  what  both  of  you  have  said.  Litigation  that  has  gone 
on  almost  21  years,  actually  now,  is  litigation  that  has  gone  too  long, 
and  I  want  to  stress  also,  as  you  have,  this  in  no  way  means  there's 
any  pre-disposition  on  the  merits,  but  like  all  stewards  of  litigation, 
including  judgments  in  district  courts,  where  we  can  foster  settlements 
especially  in  a  case  like  this,  it  seems  to  me  we  ought  to  make  the  try. 
Having  said  that,  what  we've  done  here  is  simply  set  up  a  mediation, 
not  an  aribtration,  but  a  mediation  mechanism  which  is  designed  to 
attempt  to  narrow  differences  and  to  foster  possible  successful  settle¬ 
ment  negotiations.  No  party  should  feel  in  anyway  obligated  if  it  feels 
its  interests  are  not  served  by  entering  into  a  formal  settlement 
agreement  to  do  so.  But  if  indeed  through  these  discussions  a  settlement 
could  be  achieved  it  seems  to  me  that  would  be  something  that  we  would 
then  want  to  look  at  in  the  context  of  ending  litigation.  We  still  have 
some  difficult  policy  decisions  we  would  then  have  to  reach  at  that 
point  which  you  touched  upon  in  your  presentation,  although  more 
specifically.  If  there  are  no  other  comments  on  this  item,  Commissioners 
all  in  favor  say  "Aye"  those  opposed  "No."  The  Aye's  have  it,  so 
ordered. 
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ALTERNATIVE  DISPUTE  RESOLUTION  UNDER 
AGREEMENTS  FOR  COST-SHARED  UATER  RESOURCES  PROJECTS 


Given  its  success  with  alternative  dispute  resoluion  (ADR)  in 
contract  and  procurement  matters,  the  Corps  of  Engineers  has  sought 
to  expand  the  use  of  ADR  to  other  arenas.  ADR  techniques,  for 
example,  have  been  applied  in  the  Corps'  regulatory  and  permit 
program.  Within  the  past  year,  the  Corps  has  made  ADR  available  in  a 
completely  new  field:  cost-shared  water  resource  development. 

Public  Law  99-88,  the  1985  Supplemental  Appropriations  Act, 
provided  funds  for  the  Corps  of  Engineers  to  initiate  forty-one  new 
water  projects  if  the  Corps  and  non-Federal  project  sponsors  entered 
into  cost-sharing  agreements  by  June  30,  198G.  By  allowing  water 
projects  to  move  forward  under  new  cost-sharing  formulas,  P.L.  99-88 
signalled  the  beginning  of  the  end  of  a  dispute  over  water  resource 
development  that  had  existed  since  197G.  If  agreements  could  be 
reached  with  non-Federal  project  sponsors,  the  efficacy  of  the  new 
cost-sharing  principles  would  be  demonstrated  to  a  still-wary 
Congress,  and  permanent  legislation  making  cost-sharing  applicable  to 
all  new  projects  could  be  enacted. 

The  Corps  successfully  concluded  cost-sharing  agreements  by  June 
30  in  all  but  one  instance  in  which  agreement  was  sought.  Less  than 
five  months  later,  Congress  enacted  into  law  the  Water  Resources 
Development  Act  of  198G,  P.L.  99-662.  Under  the  new  law,  virtually 
any  civil  works  project  uithin  the  Corps'  jurisdiction  must  be 
constructed  in  cooperation  with  a  non-Federal  sponsor  that  is 
responsible  for  between  twenty  and  sixty  percent  of  that  project's 
cost.  The  cost  to  the  project  sponsor  generally  includes  the 
provision  ot  all  real  estate  interests  needed  for  the  project;  other 
non-Federal  obligations  include  operating  and  maintaining  the  project 
after  completion  (except  for  commercial  navigation  projects)  and 
agreeing  to  indemnify  the  Corps  for  damage  claims  not  resulting  from 
the  negligence  of  the  Corps  or  its  contractors. 

Mandatory  cost-sharing,  and  the  concomitant  sharing  of  risk  and 
responsibility,  is  the  new  reality  for  the  Corps  and  its  non-Federal 
sponsors.  Legally  required  cooperation,  however,  is  not  necessarily 
free  from  dispute.  In  fact,  because  both  parties  to  cost-sharing 
agreements  usually  are  sovereign  entities  dominant  in  their  own 
spheres,  the  potential  for  serious  disagreement  seems  great.  Issues 
concerning  project  modifications,  construction  schedules,  valuation 
of  real  estate  interests,  or  even  the  choice  of  accounting 
methodologies  will  arise  in  almost  all  cost-shared  projects.  How 
those  issues  ultimately  get  resolved  will,  in  large  part,  determine 
whether  cost-sharing  succeeds  or  fails. 
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Because  ongoing  cooperation  is  essential  in  the  construction  and 
operation  of  major  water  projects,  and  because  cost-sharing  in 
general  will  continue  to  be  scrutinized  closely  by  Congress  and 
interest  groups,  some  type  of  dispute-resolution  mechanism  needs  to 
be  available  to  address  the  issues  certain  to  arise  under 
cost-sharing  agreements.  The  cost,  divisiveness,  and  negative 
publicity  associated  uith  litigation  clearly  are  incompatible  with 
the  goals  of  cost-sharing;  thus,  the  Corps  cannot  afford  to  have 
disputes  be  settled  in  traditional  judicial  forums.  Alternative 
dispute  resolution,  on  the  other  hand,  seems  especially  compatible 
with  the  principles  underlying  cost-sharing  and  cooperative 
agreements  betueen  public  entities. 

To  ensure  that  ADR  methods  are  applied  to  disputes  arising  under 
project  cost-sharing  agreements,  the  Corps  proposed  that  the 
following  provision  be  included  in  each  agreement  negotiated  pursuant 
to  P.L.  99-88: 

Before  any  party  to  this  Agreement  may  bring  suit  in 
any  court  concerning  an  issue  relating  to  this  Agreement, 
such  party  mst  first  seek  in  good  faith  to  resolve  the 
issue  through  negotiation  or  other  forms  of  non-binding 
alternative  dispute  resolution  mutually  acceptable  to  the 
parties . 

Project  sponsors  uniformly  accepted  the  ADR  provision;  all  thirty-two 
agreements  reached  under  P.L.  99-88  contain  it.  Moreover,  project 
sponsors  seemed  pleased  that  ADR  is  required  before  suit  may  be 
brought  under  the  agreements.  A  feu,  in  fact,  asked  that  the  word 
"non-binding"  be  eliminated  from  the  provision,  in  effect  inviting 
the  prospect  of  binding  arbitration.  Because  the  Federal  Government 
is  not  authorized  to  enter  agreements  for  binding  arbitration,  the 
proposed  change  was  not  adopted.  Nevertheless,  project  sponsors 
agreed  that  any  form  of  ADR  was  preferable  to  traditional  litigation. 

The  ADR  provision  of  the  Corps  agreements  is  deliberately 
vague:  it  does  not  specify  a  particular  form  of  ADR,  but  merely 

requires  an  attempt  to  use  some  form  of  ADR  before  resorting  to  the 
court  system.  The  Corps  considered  specifying  various  ADR  options, 
such  as  proceedings  before  the  Engineer  Board  of  Contract  Appeals  or 
mini-trials  before  a  neutral  party  mutually  selected  by  the  Corps  and 
the  project  sponsor,  but  in  the  end  recognized  that  the  unlimited 
number  of  types  of  disputes  that  could  arise  precluded  the  prior 
selection  of  a  particular  form  of  ADR  mechanism.  By  permitting  the 
parties  to  choose  an  ADR  forum  after  learning  what  type  of  dispute 
exists,  the  ADR  provision  seeks  to  preserve  the  availability  of  the 
"best"  mechanism  for  resolving  a  particular  dispute,  whatever  that 
might  be. 

Because  of  the  clear  value  of  the  ADR  provision  and  its  ready 
acceptance  by  project  sponsors,  the  Corps  will  seek  to  include  this 
provision  in  every  local  cooperation  agreement  it  signs.  Although 
the  Corps  anticipates  that  most  disputes  can  be  avoided  by  open 
communication  betueen  the  parties,  the  presence  of  the  ADR  option 
means  that  the  mere  existence  of  a  dispute  will  not  automatically 
lead  to  the  disabling  impact  of  a  lawsuit. 


573 


ANALYSIS  AND  PERSPECTIVE 

Reprinted  with  permission  from  Legal  Times,  September  6,  1982 

LITIGATION  ~^) 

Minitrial  Successfully  Resolves  NASA-TRW  Dispute 


By  W.  Stanfield  Johnson, 
Sidney  G.  Masri, 
and  Dale  H.  Oliver 


Messrs.  Johnson  and  Oliver,  part¬ 
ners  in  the  Washington.  D  C.  law  firm 
of  Crowell  A  Moring,  were  the  attor¬ 
neys  for  TRW  Inc.  in  the  proceedings 
described  in  this  article.  Mr.  Masri, 
chief  trial  counsel  for  the  National 
Aeronautics  and  Space  Administration, 
was  head  of  the  NASA  trial  team  for  the 
proceedings. 


:  Justice  Robert  Braucher.  a  distin- 
pished  contracts  professor  at  the  Har¬ 
vard  Law  School,  traditionally  began 
his  class  each  year  with  the  admonition 
that  lawyers  best  served  clients  by 
keeping  them  out  of  the  courtroom. 
This  admonition  is  currently  observed 
ty  the  increased  use  of  minitrial 
proceedings. 

Minitrials  allow  parties  to  resolve 
disputes  while  avoiding  or  reducing  the 
cost  and  involvement  of  full-blown  liti¬ 
gation.  Minitrials  are  characterized  by 
a  variety  of  features,  but  they  involve 
an  informal,  out-of-court  procedure 
developed  by  the  parties  to  provide  a 
greatly  shortened  version  of  the  trial 
presentation  and  an  enhanced  setting 
for  settlement. 

This  process  has  evolved  mainly  in 
connection  with  complex  commercial 
disputes.'  Recently,  however.  NASA 
ind  several  of  its  contractors  under¬ 
took  to  resolve  complex  litigation 
through  a  minitrial.  This  experience  is 
a  first  for  the  government  and  may  of¬ 
fer  a  model  for  the  future. 

NASA,  at  the  end  of  1976.  awarded 

i  fixed-price  contract  to  Space  Com¬ 
munications  Company  (Spacecom).* 1 
The  contract  called  for  the  production 
of  a  tracking  and  data  relay  satellite 
system  (TDRSS)  and  related  services 
to  be  provided  by  the  contractor  for  a 
10-year  period,  The  satellite  system 
will  provide  telecommunication  link¬ 
ages  from  NASA  satellites  to  an  earth 
station  and  back.  The  present  value  of 
that  TDRSS  contract  is  more  than  SI  .5 
billion. 

The  principal  subcontractor  is  TRW 
Inc.,  the  company  responsible  for  pro¬ 
viding  system  engineering,  building 
the  communication  satellites,  and  pro¬ 
viding  the  necessary  software.  The 
contractors  will  also  provide  automatic 
data  processing  equipment  for  the 
NASA  ground  station  to  be  used  in 
collecting  and  relaying  the  various 
measurement  and  control  communica¬ 
tions  required  to  establish  and  main¬ 
tain  the  TDRSS  service.  The  first  satel¬ 
lite  will  be  launched  on  the  space  shut¬ 
tle  flight  scheduled  currently  for 
January  1983,  and  is  to  be  placed  in  an 
orbit  22.000  miles  from  earth. 

>  The  TDRSS  system  benefits  NASA 
by  increasing  communication  with  a 
satellite  from  approximately  15  per¬ 
cent  coverage  of  its  orbit  under  the 
present  system  to  85  percent  coverage 
under  TDRSS.  Replacing  the  present 
system  ot  ground  stations  for  earth-or¬ 
biting  satellites  with  the  single  ground 
Malum  used  m  the  TDRSS  system 
should  MgnitK.mil)  reduce  S  \S.\s 


The  TDRSS  contract  contains  a  per¬ 
formance  specification  which  describes 
the  requirements  of  the  communica¬ 
tion  system.  The  disputes  ultimately 
resolved  by  the  minitrial  concerned 
different  interpretations  of  the  re¬ 
quirements  of  this  specification. 

After  a  series  of  technical  discus¬ 
sions  and  negotiations,  NASA  issued 
two  letters  of  direction  to  the  contrac¬ 
tors  in  early  1979.  These  letters  direct¬ 
ed  certain  performance  and  indicated 
the  government’s  view  that  this  per¬ 
formance  was  required  by  the  contract 
specifications.  Both  Spacecom  and 
TRW  believed  that  this  performance 
constituted  new  work  which  entitled 
them  to  increased  compensation. 

Six  Issues 

The  letters  of  direction  raise  six  ba¬ 
sic  issues.  Of  greatest  significance  in 
terms  of  dollars  was  NASA’s  require¬ 
ment  for  continuous  communications 
with  those  satellites  undergoing  pro¬ 
pulsive  events.  The  problems  of  pro¬ 
viding  continuous  support,  particularly 
at  times  of  transition  from  stable  orbits 
to  the  onset  of  propulsive  events  was 
particularly  difficult.  This  problem  was 
compounded  by  the  government's  re¬ 
lated  position,  which  raised  a  second 
major  issue,  that  the  spacecraft  loca¬ 
tional  data  which  NASA  provided  to 
the  contractor  could  be  in  error  by  up 
to  plus  or  minus  nine  seconds.  This 
time  uncertainty  required,  in  NASA's 
view,  that  ihc  contractors  be  able  to 
accommodate  errors  as  to  the  velocity, 
the  acceleration,  and  the  jerk  of  space¬ 
craft,  while  maintaining  communica¬ 
tions  with  the  user  spacecraft.  The  re¬ 
maining  four  issues  dealt  with  the  soil- 
ware  and  computer  cap.tbililv  wliuli 
ih.-  \-tvrs  . 'i.  •  • 


contractors  to  provide. 

The  issues  were  highly  technical  and 
involved  state-of-the-art  technology. 
Indeed,  technical  representatives  of 
the  panics  spent  a  year  resolving  tech¬ 
nical  disagreements  about  how 
NASA’s  requirements  could  be  imple¬ 
mented.  Disagreement  persisted,  how¬ 
ever,  about  who  had  contractual  re¬ 
sponsibility  and  would  bear  the  cost  of 
this  additional  work. 

Spacecom  appealed  the  final  deci¬ 
sions  of  the  contracting  officer  to  the 
NASA  Board  of  Contract  Appeals.’ 
TRW  joined  in  that  appeal  pursuant  to 
a  provision  in  its  subcontract.  These 
appeals  commenced  the  litigation. 

Scope  of  Litigation 

Litigation  of  these  complex  issues 
was  a  herculean  task.  Framing  the  case 
in  the  complaint  and  answer  was  itself 
a  formidable  accomplishment,  because 
of  the  need  to  understand  and  describe 
the  science  and  technology  of  space 
communications.  Shortly  after  docu¬ 
ment  discovery  began,  the  parties  sus¬ 
pended  litigation  efforts  for  three 
months  to  conduct  settlement  discus¬ 
sions.  These  discussions  were  docu¬ 
mented  apart  from  the  litigation  and 
failed  to  produce  a  settlement.  The  liti¬ 
gation  effort  was  restarted  and  exten¬ 
sive  document  discovery  on  both  sides 
ensued. 

The  documents  involved  hundreds 
of  thousands  of  pages  of  records.  In¬ 
deed,  NASA  elected — given  the  scope 
of  the  documentation — to  place  the 
litigation  documents  discovered  in  a 
computer  indexing  system.  Approxi¬ 
mately  I20.IXH)  pages  of  documents 
were  exchanged  by  the  parties. 

A  number  of  depositions  were  no¬ 


depositions  and  the  government  indi¬ 
cating  its  desire  to  take  43  depositions. 
Five  depositions  actually  took  place. 
They  ranged  from  a  week  or  two  weeks 
in  length  and  involved  highly  technical 
areas.  Counsel  on  both  sides  had  to 
have  a  sufficient  technical  understand¬ 
ing  of  the  system  to  be  able  to  formu¬ 
late  deposition  questions  and  to  pre¬ 
pare  for  defending  depositions. 

The  ever-widening  scope  of  the  dis¬ 
covery  required  the  hearing  date  set  by 
the  NASA  board  to  be  pushed  back 
several  times.  At  the  time  of  the  mini¬ 
trial.  the  best  estimate  of  the  parties 
was  that  a  trial  was  still  a  year  away. 

Minitrial  Structure 

In  the  midst  of  the  discovery,  Space¬ 
com  approached  NASA  with  the  possi¬ 
bility  of  once  again  undertaking  to  set¬ 
tle  the  disputes.  A  minitrial  was  sug¬ 
gested  but  certain  preconditions  were 
set  by  the  parties.  A  cost  proposal  was 
to  be  submitted  by  the  contractors, 
with  a  breakdown  for  the  six  major  is¬ 
sues  involved  in  the  appeals.  Negotia¬ 
tors  had  to  be  appointed  for  each  side 
with  written  authority  to  settle  the 
case.  The  parties  required  that  an  ex¬ 
plicit  understanding  be  reached  as  to 
the  conduct  of  the  minitrial  and  the 
deadlines  for  the  various  phases.  And 
discovery — with  agreement  of  the 
NASA  Board  of  Contract  Appeals— 
would  be  suspended  pending  the  mini- 
trial  effort. 

The  particular  minitrial  procedure 
was  the  subject  of  negotiations  be¬ 
tween  the  attorneys.  As  negotiated,  it 
involved  five  major  aspects: 

•  First,  the  detailed  cost  proposal 
was  submitted  by  the  contractors. 
Armed  with  knowledge  about  the  cost 
ascribed  to  the  various  issues,  all  par¬ 
ties  could  then  apply  their  percentages 
of  probable  success  against  (hat  dollar 
apportionment  to  derive  a  bottom-line 
assessment  for  settlement.  The  cost 
particularization  gave  all  parties 
knowledge  of  the  relative  importance 
of  the  various  technical  issues  being 
disputed. 

•  Shortly  after  submission  of  the 
cost  proposal,  the  parties  simulta¬ 
neously  exchanged  written  briefs  set¬ 
ting  forth  the  factual  and  legal  posi¬ 
tions  upon  which  the  parties  relied. 
The  briefs  contained  citations  to  the 
depositions  and  pertinent  documents 
upon  which  the  parties  relied.  These 
documents  were  set  forth  in  appendi¬ 
ces  to  the  briefs.  It  was  agreed  that 
there  would  be  no  reply  briefs. 

•  Several  days  after  submission  of 
the  briefs,  written  questions  were  si¬ 
multaneously  exchanged  by  the  par¬ 
ties.  No  limitation  was  set  on  the  num¬ 
ber  of  questions  to  be  asked.  The  par¬ 
ties  did  not  stipulate  that  there  be  a 
written  response  to  the  questions,  but 
rather  left  that  response  for  the  oral 
minitrial.  Written  responses  were  ex¬ 
changed,  however,  immediately  after 
the  minitrial. 

•  The  minitrial  itself  was  then  con¬ 
ducted.  Each  side  was  given  three 
hours  to  make  a  presentation  of  its  le¬ 
gal  case  This  time  was  apportioned 
into  three  segments  lire  first  was  a 
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Continued  from  page  13 


2'A-hour  presentation  by  the  contrac¬ 
tors.  The  government  then  had  three 
hours  to  present  its  case  and  to  re¬ 
spond  to  the  contractors'  position.  The 
contractors  had  a  half-hour  rchuttal. 
The  oral  presentation  was  made  only 
by  lawyers  for  each  side. 

Only  the  principal  negotiators  could 
isk  questions,  although  technical  and 
other  advisors  were  present  and  avail¬ 
able  for  consultation.  A  further  rule  of 
the  oral  presentation  was  that  no  new 
natter— not  previously  discussed  in 
the  briefs  or  written  questions — could 
be  presented.  Viewgraphs  were  used 
by  both  sides  during  the  presentation. 
The  parlies  had  agreed  in  advance  that 
copies  of  these  viewgraphs  would  be 
provided  to  the  other  side  upon  com¬ 
pletion  of  the  minihearing. 

•  Settlement  negotiations  then  be¬ 
gan.  An  important  ground  rule  was 
that  the  matter  was  to  be  negotiated 
br  •  single  day  immediately  following 
the  minimal.  As  it  turned  out.  enough 
progress  was  made  by  the  parties  to 
justify  an  additional  day  for  negotia¬ 
tions.  Those  further  negotiations  ulti¬ 
mately  resulted  in  u  settlement. 

The  settlement  negotiations  were  at¬ 
tended  only  by  the  principal  negotia¬ 
tors.  Advisors  and  legal  counsel  were 
standing  by.  but  did  not  directly  par¬ 
ticipate  in  the  negotiations.  Periodical¬ 
ly.  the  principals  would  break  off  from 
the  negotiations  to  discuss  possible  po¬ 
sitions  or  proposals  with  their  staffs 
and  to  respond  to  presentations  made 
by  the  other  side.  As  the  negotiations 
aauultv  developed,  the  negotiators 
were  able  to  go  beyond  the  specific  is¬ 
sues  framed  by  the  appeals  and  settle 
other  outstanding  questions  between 
the  parlies  as  a  part  of  the  overall  set¬ 
tlement.  All  claims  and  related  issues 


which  were  settled  amounted  to  well 
over  $100  million. 

The  negotiated  procedures  for  the 
minitrial  provided  a  mechanism  for 
successful  resolution,  but  there  were 
certain  characteristics  of  this  minitrial 
which  seemed  to  have  contributed 
most  to  its  success. 

Prior  Discovery 

The  litigation  background  provided 
a  context  which  allowed  greater  under¬ 
standing  by  the  parties  both  of  the 
complexity  of  bringing  the  matter  to 
trial  and  of  additional  facts  previously 
not  considered  in  the  initial  evalua¬ 
tions  of  the  case.  Discovery  had  pro¬ 
ceeded  for  a  year  and  a  half  prior  to  the 
minitrial.  Important  documents  and 
deposition  transcripts  were  thus  avail¬ 
able  to  the  parlies. 

This  discovery  allowed  the  parties  to 
narrow  areas  of  disagreement  during 
the  course  of  preparation  for  the  mini¬ 
trial.  Strengths  and  weaknesses  for 
both  sides  were  delineated  more  pre¬ 
cisely.  A  more  realistic  evaluation  of 
the  chances  of  success  was  thus  made 
possible  by  the  substantial  discovery 
that  had  occurred. 

The  depositions  of  several  key  tech¬ 
nical  individuals  were  important  to  this 
process.  Their  testimony  clarified  what 
the  parties  intended  in  writing  the 
specifications  and  what  was  under¬ 
stood  at  the  time  the  contractors'  bid 
was  submitted.  This  suggests  that  par¬ 
ties.  with  an  eye  to  the  possibilities  of  a 
minitrial  type  of  proceeding,  should 
carefully  prioritize  the  individuals  to 
be  deposed  during  the  course  of  litiga¬ 
tion.  Because  the  minitrial  may  lake 
place  before  the  discovery  process  is 
complete,  the  parties  should  depose 
those  individuals  first  whose  testimony 
can  have  the  most  substantial  impact. 
An  early  settlement — with  the  atten¬ 
dant  reduction  in  litigation  costs— may 


be  promoted  by  this  litigation  strategy. 
The  sequencing  of  witnesses  could  well 
be  different  if  the  parties  do  not  intend 
to  use  a  minitrial  procedm 

No  Neutral  Advisor 

A  second  important  characteristic  of 
this  minitrial  was  the  decision  not  to 
use  a  neutral  party  in  the  proceedings. 
Other  proponents  of  minitrials  have 
stated  that  use  of  a  neutral  advisor  is 
essential.  This  proved,  at  least  in  this 
context,  not  to  be  true.  Here  a  neutral 
advisor  might  have  impeded  a  settle¬ 
ment  rather  than  having  contributed  to 
it. 

A  salient  characteristic  of  this  settle¬ 
ment  was  the  involvement  of  people 
having  detailed  knowledge  of  the  ex¬ 
traordinarily  complex  and  technical  is¬ 
sues.  An  outsider,  without  this  back¬ 
ground.  would  have  to  have  been 
painstakingly  educated  on  the  techni¬ 
cal  aspects  of  the  case.* *  For  example, 
because  of  the  knowledgeable  partici¬ 
pants.  it  was  not  necessary  to  spend 
time  explaining  the  principles  of  orbit 
mechanics. 

Moreover,  both  sides  had  consis¬ 
tently  found  during  the  course  of  litiga¬ 
tion  that  brief  explanations  of  the  tech¬ 
nical  issues  to  those  not  familiar  with 
TDRSS  often  created  misimpressions. 
Brevity,  however,  is  a  major  attribute 
of  a  minitrial.  The  technical  familiarity 
of  the  negotiators  permitted  meaning¬ 
ful  dialogue  during  the  oral  presenta¬ 
tions.  Because  the  disputes  involved 
contract  interpretations  and  the  appli¬ 
cation  of  those  interpretations  to  tech¬ 
nical  problems  which  had  arisen,  this 
technical  understanding  was  important 
to  the  successful  resolution  of  these 
disputes.  The  parties,  by  deciding  not 
to  use  a  neutral  advisor,  were  able  to 
shorten  the  presentations  substantially 
and  avoid  the  risk  of  misunder¬ 
standing. 


It  is  axiomatic  that  no  settlement  can 
be  reached  without  participation  of 
those  authorized  to  settle.  Thus,  the 
involvement  of  high-level  management 
and  negotiators  was  crucial  to  success. 

The  rule  of  thumb  employed  in  se¬ 
lecting  individuals  for  the  negotiations 
was  to  obtain  participation  from  the 
highest  level  which  would  be  involved 
in  the  review  and  approval  of  any  set¬ 
tlement.  The  ultimate  decisionmakers, 
having  heard  and  participated  in  the 
minitrial,  were  also  the  individuals  best 
armed  with  the  facts.’ 

In  the  TDRSS  case,  the  negotiators 
were  of  such  a  high  level  that  they  had 
authority  to  deal  with  both  the  issues  in 
the  immediate  disputes  and  other  is¬ 
sues  relating  to  the  contract.  This  abili¬ 
ty  to  reach  beyond  the  issues  directly  at 
hand  gave  additional  negotiating; room 
to  the  parties  to  achieve  a  satisfactory 
solution,  and  enhanced  the  possibility 
of  settlement. 

Most  important,  the  commitment  of 
high-level  management — and  the  in¬ 
vestment  of  their  time  and  energy  in 
the  minitrial  process — helped  create  a 
momentum  for  settlement. 

mi* 

Momentum  >r  v 

No  dispute  will  be  settled  unless  the 
parties  want  to  settle.  With  this  in 
mind,  one  may  wonder  why  a  minitrial 
is  needed  at  all.  The  answer  is  that, 
while  most  disputants  have  an  unde¬ 
fined  desire  to  settle,  th  ■*  fre¬ 
quently  reticent  about  being «...  iirst  to 
express  it.  Furthermore,  their  unde¬ 
fined  instinct  remains  vague  and  non¬ 
productive  in  the  absence  of  events  or 
procedures  which  focus  their  attention 
and  energy  on  resolving  the  dispute. 
The  primary  purpose  of  a  minimal  is  to 
set  the  stage  and  create  a  momentum 
for  settlement. 
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li  (9k  ease  of  (he  TDRSS  dispute. 
At  bat  that  high-level  management 
X*cd  M  participate  in  a  rmuitrial  was 
prtafB  the  pivotal  dement  in  setting 

*e  Mfc.  However,  there  were  other 
toames  which  enhanced  the  chances 
affmament. 

Aa  important  characteristic  was  the 
MMHMmaent  of  a  rigid  lime  schedule 
hr  mi  the  events  pertaining  to  the 
pnaodfoy.  Time  limits  were  ncccs- 
■ry  aa  that  each  side  would  select  its 
■mi  important  points  to  argue.  Pre- 
armaria**.  without  limits,  could  have 
pMM  mm  for  weeks.  Indeed,  both  sides 
aaricipatcO  that  the  full  hearing  on 
these  disputes  would  lake  over  a 
month  to  present. 

More  important,  the  parties  agreed, 
if  negotiations  could  not  be  completed 
within  the  scheduled  time,  that  no  fur¬ 
ther  discussions  would  lake  place  and 
the  parties  would  proceed  to  trial.  The 
parties  recognised  that  the  minimal 
represented  their  last,  best  opportuni¬ 
ty  to  settle  the  case  without  incurring 
the  costs  of  prtKCcding  to  an  eviden¬ 
tiary  hearing.*  The  parties  thereby 
agreed  to  pressure  themselves  to 
settle. 

The  formalities  of  the  minitrial  also 
created  momentum  for  settlement. 
The  extensive  briefs  exchanged  by  the 
parties,  each  approximately  75  pages 
in  length,  with  citations  to  discovered 
documents  and  deposition  testimony, 
permitted  the  negotiators  to  have  at 
one  place  a  legal  and  factual  discussion 
of  the  issues  and  the  underlying  source 
data. ’The  briefs  and  oral  presentations 
jtve  the  parties  the  sense  that  there 
was  an  adjudication  of  their  positions. 


NASA’s  effective  use  of  the  mini¬ 
trial  to  resolve  the  complex,  potential¬ 
ly  protracicd  TDRSS  dispute  raises  the 
question  whether  this  case  will  be  an 
isolated  instance— or  whether  the  gov¬ 
ernment  and  its  contractors  should 
pursue  alternative  dispute  resolution 
methods  more  frequently.  While  there 
are  ostensible  impediments,  a  minimal 
approach  to  settlement  may  be  of  par¬ 
ticular  usefulness  in  the  government 
contracts  setting.  Government  con¬ 
tract  disputes,  although  in  many  ways 
similar  to  commercial  litigation,  have 
unique  features.  The  most  relevant  of 
these  are  the  disputcs-rcsolving  proce¬ 
dures  prescribed  by  statute — for  con¬ 
tracts  awarded  after  March  l .  1979.  the 
Contract  Disputes  Act  of  1978.’  This 
statute  mandates  that  all  government 
contracts  have  a  disputes  clause  which 
sets  forth  the  procedure  by  which  dis¬ 
agreements  relating  to  the  contract  are 
to  be  resolved. 

These  standard,  mandatory  proce¬ 
dures  require  the  government  to  make 
a  final  written  decision  concerning  dis¬ 
agreements  with  the  contractors.  This 
final  decision  sets  forth  the  govern¬ 
ment's  view  of  the  facts  and  the  legal 
conclusions  which  led  the  government 
to  deny  the  contractor’s  claim  for  addi¬ 
tional  compensation  or  other  contrac¬ 
tual  relief.  The  contractor,  upon  re¬ 
ceipt  of  the  linal  decision,  can  acqui¬ 
esce.  or  elect  cither  to  appeal  the 
decision  to  an  agency  Iward  of  contract 
appeals  or  lo  sue  in  the  U.S.  Claims 
Court. 

These  boards  of  contract  appeals 
have  adopted  usual  litigation  proce¬ 
dures.  For  example,  federal  court 
pleading  practice  is  adhered  to  and  the 
Federal  Rules  of  Evidence  arc  em¬ 
ployed.  Both  sides  have  full  opportuni¬ 
ties  for  discovery  in  substantial  accor¬ 
dance  with  the  Federal  Rules  of  CivH 


Procedure.  The  hearing  itself  is  con¬ 
ducted  much  as  nonjury  litigation  in  a 
federal  court  and  a  decision  is  written 
based  on  the  record  derived  from  the 
trial.  Appeals  from  the  agency  boards 
can  be  taken  to  what  will  soon  be  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit.* 

Exclusive  Procedures? 

An  impediment  to  the  minitrial  ap¬ 
proach  is  raised  by  the  question  wheth¬ 
er  these  statutory  procedures  are  ex¬ 
clusive.  One  board  of  contract  appeals 
has  held  that  the  government  cannot 
submit  to  binding  arbitration  because 
of  the  conflict  with  these  statutory  pro¬ 
cedures."  But  the  government's  au¬ 
thority  to  settle — and  thus  to  devise 
means  to  settle — has  never  been 
doubted.  Indeed,  many  of  the  provi¬ 
sions  of  the  Contract  Disputes  Act 
were  designed  to  encourage  tlie  gov¬ 
ernment  to  setrtc  more  contract  dis¬ 
putes  sooner.  A  basic  purpose  of  the 
act  was  to  promote  more  efficient  reso¬ 
lution  of  disputes.” 

Continued  Performance 

One  aspect  of  the  statutory  disputes 
procedure  makes  efficient  disputes  res¬ 
olution  particularly  important:  The 
'disputes  clause  requires  the  contractor 
to  continue  performance  notwith¬ 
standing  the  dispute.  Thus,  in  the 
TDRSS  dispute.  NASA  had  the  right. 


pursuant  to  the  changes  clause  (also  • 
mandatory  clause  in  all  govern  mem 
contracts)  to  insist  upon  changes  to  the 
contract  during  the  course  of  perform¬ 
ance.  What  would  amount  to  breadMt 
of  contract  in  a  commercial  contest  arc 
considered  allowable  contract  chaofaa 
to  a  government  contract.  In  exchaofa 
for  this  flexibility  to  change  the  oo*- 
Iract  and  require  continued  perform¬ 
ance.  the  government  promises  the 
contractor  to  pay  a  fair  amount  for  the 
additional  work. 

Not  all  directions  from  the  govern¬ 
ment.  however,  will  necessarily  be  rae- 
ognized  by  the  government  as  bemg 
changes.  Instead,  the  government 
may — as  in  TDRSS — insist  that  the  i»- 
ereased  work  is  already  required  by  the 
contract.  The  contractor — pursuant  aa 
both  the  disputes  and  chaof« 
clauses— docs  not  have  the  option  a { 
simply  stopping  work  ami  testing  the 
legitimacy  of  the  government's  paat- 
tion  through  litigation.  Rather,  iria 
government  contract  requires  that  Am 
contractor  continue  to  perform.  kM»- 
ing  for  later  the  question  of  who  wit 
bear  the  costs. 

Efficient  disputes  resolution  theto- 
fore  is  an  important  and  very  m  1 1  f ; 
feature  of  the  government's  contrast¬ 
ing  process. ,s  Unlike  most  commeteiol 
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dispute*,  the  parties  to  a  government 
contract  maintain  an  ongoing  contrac¬ 
tual  relationship  and  performance  pro¬ 
ceeds  on  the  basis  of  one  party's  view 
of  the  dispute. 

Obstacles  to  Settling 
Tlte  government,  for  a  variety  of 
reasons,  has  historically  encountered 
significant  obstacles  in  settling  its  con¬ 
tract  litigation.  These  obstacles  may 
also  be  seen  as  impediments  to  the  use 
of  minimal  procedures  to  bring  about 
settlements.  However,  the  minitrial 
may  be  particularly  welt  suited  to  over¬ 
coming  these  very  obstacles. 

The  most  serious  obstacle  to  the 
government's  settlement  of  cases  is  the 
need  for  a  consensus  on  the  desirability 

‘City  of  New  York’ 
Yields  Conflicting 
Industry  Standards 
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probability  of  catastrophic  accidents 
and  broadening  the  department’s  con¬ 
sideration  of  the  consequences  of  such 
accidents,  much  a«  companies  involved 
in  licensing  matters  for  which  NEPA 
environmental  impact  statements 
(E1S)  are  required  often  develop  data 
ifcat  the  licensing  agency  can  use  when 
if  writes  the  E1S.  Legal  challenges  to 
the  district  court's  determination  that 
DOT  must  examine  psychological  and 
social  consequences  of  the  regulations 
also  might  be  raised.  At  a  minimum, 
industry  presumably  will  seek  to  en¬ 
sure  that  the  court's  ruling  is  construed 
narrowly  to  apply  only  to  local  regula¬ 
tions  affecting  densely  populated  ur¬ 


ban  areas. 

Similarly,  where  states  and  localities 
consider  adopting  restrictions  on  the 
transportation  of  radioactive  materi¬ 
als.  industries  may  want  to  provide  the 
appropriate  committees  and  legislative 
bodies  with  data  opposing  such  regula¬ 
tion.  Participation  in  the  proceedings 
also  could  lead  to  state  court  litigation 
on  the  validity  of  any  regulatory 
scheme  adopted  by  a  state  or  local  gov¬ 
erning  body. 

The  City  of  New  York  decision 
leaves  unsettled  the  appropriate  scope 
of  regulation  of  radioactive  materials, 
but  it  does  make  dear  the  importance 
of  factual,  technical  documentation  In 
a  challenge  to  particular  regulations. 
As  the  next  round  of  DOT  and  judicial 
proceedings  commences,  all  affected 
parties  would  be  well  advised  to  under¬ 
take  the  preparation  of  a  comprehen¬ 
sive  record  supporting  their  positions. 
In  any  event,  the  debate  on  this  impor¬ 
tant  social  policy  will  rage  on.  and  no 
doubt  will  be  the  subject  of  additional 
judicial  pronouncements  in  the  months 


to  come. 

'  ritv  n t  New  York  v  United  States  Depart¬ 
ment  of  Transportation.  Kl  Civ  111*1$  D  N.Y. 
jfc.jcd  May  25.  IW?t  An  appeal  "film  .leu- 
m..„  .»  pending.  Nil  unto*  fnelinw  ■'  a<«.eler 
Jlt.j  j  iu>  •*  . . .  <  .".'i  \prr jK  may 


of  the  settlement.  Even  though  it  is 
hornbook  law  that  the  government’s 
Contracting  officer  possesses  almost 
plenary  power  to  resolve  contractual 
matters,  the  internal  procedures  within 
procuring  agencies  and  the  controls  on 
the  commitment  of  appropriated  funds 
require  that  a  number  of  individuals 
within  an  agency  approve  a  settlement. 
Often  approvals  must  be  obtained 
from  the  legal,  financial,  procurement 
policy,  and  technical  components  of  an 
agency.  Tentative  scttlements'reached 
between  parties  resolving  litigation 
have  been  upset  when  those  settle¬ 
ments  have  then  been  subjected  to  in¬ 
ternal  agency  review.  The  inability  to 
come  to  a  decision  without  the  subse¬ 
quent  approval  by  all.  drags  out  the 
settlement  procedure  and  allows  unin¬ 
formed  and  prejudicial  second-guess¬ 
ing. 

The  minitrial  obviates  much  of  this 
problem.  In  preparation  for  the  mini¬ 
mal,  the  government  defines  both  the 
authority  of  the  negotiator  and  the  ac¬ 
ceptable  negotiating  positbns.  The  re¬ 
quirement  that  approval  be  established 
in  advance— coupled  with  the  written 
authorization  from  the  head  of  the 
agency  empowering  the  representative 
on  behalf  of  the  agency  to  reach  a  set¬ 
tlement — reduces  the  opportunities  for 
overturning  the  settlement.'  The  mini¬ 
trial  forces  the  parties  to  develop  con¬ 
sistent  positions  as  part  of  their 
preparation. 

A  related  problem  for  the  govern¬ 
ment  is-. its.  funding  requirements.  A 
contracting  officer  cannot  ultimately 
settle  a  case  without  having  available 
funds  to  cover  the  settlement.  These 
funding  problems  are  in  some  ways  ob¬ 
viated  by  the  minitrial  process.  The 
agencies  generally  can  re-allot  monies 
within  the  agency  in  order  to  cover  the 
financial  needs  for  a  particular  settle¬ 
ment.  These  re-allotments  require  sen¬ 
ior  agency  approval.  The  minimal's  in¬ 
volvement  of  these  senior  officials 
helps  insure  the  approval. 

A  third  problem  facing  government 


agencies  seeking  to  settle  litigation  is 
the  plethora  of  organizations  outside 
the  agency  which  also  review  and  pos¬ 
sibly  second-guess  any  settlements. 
The  oversight  committees  of  Congress, 
the  audit  teams  from  the  General  Ac¬ 
counting  Office,  and  the  agency  in¬ 
spectors  general  all  are  potential  re¬ 
viewers  and  possible  critics.  The  agen¬ 
cy.  seeking  to  avoid  controversy,  must 
settle  therefore  with  a  view  toward 
outside  criticism.  The  minitrial  may 
ease  this  problem.  It  creates  a  written 
record  clearly  documenting  the  bona 
fides  of  the  settlement.  The  briefs  set 
forth  the  legal  positions  so  that  the  po¬ 
tential  litigation  risks  are  clearly  dis¬ 
closed.  The  process  also  offers  a  for¬ 
mal  procedure  which  itself  may  lessen 
criticism. 

The  key  attribute  of  the  minitrial  is 
that  it  facilitates  settlements."  The 
presence  of  top  management  on  both 
sides,  coupled  with  set  dates  for  the 
exchange  of  briefs  and  other  minitrial 
events,  galvanizes  the  parties  to  be  ful¬ 
ly  prepared  and  creates  a  momentum 
which  pushes  the  process  forward  to¬ 
ward  settlement.  TTie  resolution  of  the 
dispute  should,  of  course,  be  the  pri¬ 
mary  objective  of  all  involved  in  the 
process.  And  with  the  resolution  come 
a  number  of  additional  benefits.  First, 
to  resolve  a  dispute  without  full  litiga¬ 
tion  f  including  a  hearing  on  the  merits) 
results  in  savings  to  the  parties.  These 
savings  include  litigation  costs  and  a 
reduction  in  disruption  of  the  program 
manager  and  other  employees  who  are 
diverted  by  the  litigation  process.  Sec¬ 
ond.  a  settlement  offers  the  possibil¬ 
ity— not  available  to  a  judge  deciding  a 
dispute — to  reach  beyond  the  matter  at 
tissue  in  creatively  fashioning  remedies. 
-7*t;rd."rsettlement  lessens  the  adver¬ 
sarial  roles  between  the  government 
and  its  supplier — a  phenomenon  that 
serves  the  ongoing  business  relation¬ 
ship  of  the  parties  to  government 
contracts. 

Another  important  benefit  is  that 
the  significant  participation  of  man¬ 


agement  in  that  process  and  the  degree 
of  negotiation  which  transpires  as  a  re¬ 
sult  of  the  minitriai  often  results  in  a 
much  better  understanding  of  the  con¬ 
tract.  This  greater  knowledge  and  its 
establishment  of  baseline  agreements 
greatly  facilitates  future  satisfactory 
performance  under  the  contract. 

A  general  discussion  of  "minimals"  is 
found  in  Olson.  Dispute  Resolution:  An  Alter¬ 
native  for  Large  Case  Resolution.  ABA  i.  Sec. 
Litigation.  Winter  1980.  at  22. 

:  The  contract  was  actually  awarded  to  West¬ 
ern  Union  Space  Communications.  Inc.,  but 
then  was  transferred  to  Spacecom — a  joint  ven¬ 
ture  of  Western  Union  and  several  other  com* 
panics. 

‘These  appeals  were  denominated  NASA 
BC A  Nos.  379-4  and  579- 1 2. 

‘  An  incident  in  the  liliption  before  the 
NASA  Board  of  Contract  Appeals  illustrates 
this  point.  Because  of  the  technical  complexity 
and  sophistication  of  the  issues,  the  administra¬ 
tive  judges  suggested  the  possibility  that  they 
might  select  an  independent  technical  expert  to 
help  them  resolve  the  issues.  One  of  the  panics 
responded  that,  because  of  the  state-of-the-art 
nature  of  the  issues,  the  parties  had  most  of  the 
relevant  expertise. 

*  The  use  of  top  management  may  have  an¬ 
other  benefit  since  the  individuals  who  precipi¬ 
tated  the  dispute  are  not  called  upon  to  judge  the 
case. 

‘Schedule  rigidity  was  also  necessary  to 
avoid  delay  in  the  return  to  liliption  if  a  settle¬ 
ment  was  not  achieved. 

'  The  exchange  of  briefs  had  a  contingent 
benefit  because,  had  the  settlement  talks  apin 
failed,  it  would  have  advanced  the  liliption  it¬ 
self.  The  briefing  crystallized  each  party's  un¬ 
derstanding  of  its  own  case,  as  well  as  providing 
an  insight  into  the  other  party !s  factual  und  legal 
positions,  which  allowed  a  narrowing  of  the  is¬ 
sues. 

1  ‘4IU.S.C.  1601-613.  - 

*  This  new-  court  is  created  by  The  Federal- 
Courts  Improvements  Act  of  1982.  Pub.  L.  No„ 
97-164.  %  Slat.  25. 

"Dames  A  Moore.  1UCA  No.  1308-10-79.81- 

2  BCA  '76.393. 

,  “  S.  Rep.  No.  3178.  95th  Cong..  2nd  Sess.  I 
11978). 

“  See  SAE  Contractors.  Inc. "V.  United 
Slates.  406  U.S.  I  11972). 

”  Another  benefit  of  the  minitriai.  if  the  proc¬ 
ess  is  property  invoked,  is  the  narrowing  of  dis¬ 
puted  issues  between  the  parties— even  if  the 
parties  ure  unable  to  realize  an  overall  solution. 
Therefore,  the  minitriai  may  substantially  re¬ 
duce  the  cost  of  liliption  even  if  it  does  not 
actually  remove  the  need  for  an  evidentiary 
heanng. 
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Disputes 

GOV'T  AGENCIES,  COURTS  USING  MINITRIAL 
PROCEDURES  TO  RESOLVE  CONTRACT  DISPUTES 

The  use  of  alternative  disputes  resolution  proce¬ 
dures  is  growing  in  the  government  contract  field. 

The  Justice  Department  and  the  National  Aeronau¬ 
tics  and  Space  Administration,  for  instance,  have  used 
ADR  procedures  that  are  similar  to  the  Corps  of 
Engineers'  recent  “minitrials”  (44  FCR  502),  to  spur 
settlement  of  complex  government  contract  disputes. 

Moreover,  several  federal  courts  are  following  a 
similar  “summary  jury  trial”  process  to  encourage 
settlement  of  complex  cases. 

Justice’s  Pilot  Program 

The  Justice  Department  has  had  a  pilot  program  in 
effect  for  nearly  two  years  that  uses  minitrial  tech¬ 
niques  to  resolve  disputes  between  the  government 
and  its  contractors. 

The  program,  which  was  developed  with  the  assist¬ 
ance  of  the  Center  for  Public  Resources,  a  New  York- 
based  nonprofit  organization,  was  intended  to  apply  to 


defense  contract  disputes.  Minitrials  under  this  pro¬ 
gram  were  to  have  been  held  before  the  Claims  Court 
and  the  Armed  Services  Board  of  Contract  Appeals. 

When  Justice  began  the  program,  the  Center  drew 
up  guidelines  to  be  used  in  determining  the  kind  of 
dispute  that  would  be  appropriate  for  the  program. 
“The  perceived  strength  or  weakness  of  the  govern¬ 
ment’s  case  is  not  a  criterion,”  CPR  noted  in  an  article 
of  January  1984.  “Senior  officials  of  the  contracting 
agency,  Justice,  and  the  private  party— all  with 
decisionaking  authority— will  hear  both  sides’  ‘best 
case’  presentations,  and  then  will  attempt  to  negotiate 
a  settlement.”  The  parties  can  jointly  choose  a  neutral 
advisor  to  aid  in  the  settlement  process,  the  article 
noted. 

The  program  calls  on  government  attorneys  to  se¬ 
lect  a  limited  number  of  cases  for  possible  minitrials. 
One  criterion  is  that  the  case  should  be  at  an  early 
stage  of  litigation.  “Both  parties  should  be  more  than 
willing  to  make  expenditures  directed  toward  settle¬ 
ment  in  an  early  stage  in  the  litigation,  before  signifi¬ 
cant  time  and  money  has  been  spent  on  discovery,” 
the  article  said,  adding  that  the  cost  of  a  minitrial  held 
after  completion  of  discovery  proceedings  may  not  be 
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significantly  less  than  the  cost  of  a  trial  in  the  Claims 
Court. 

In  addition,  a  case  selected  for  minitrials  should  not 
raise  significant  legal  issues.  “If  the  case  turns  on  a 
legal  issue.  .  which  either  the  government  or  the  [pri¬ 
vate]  contract  bar  sees  as  needing  resolution,  [the 
minitrial]  technique  is  probably  not  appropriate;  a 
minitrial  obviously  will  not  provide  the  legal  prece¬ 
dent  sought  by  one  or  the  other  party,”  the  CPR 
article  pointed  out. 

In  addition,  CPR  observed  at  the  time  that  the 
minitrial  technique  is  best  suited  for  cases  involving 
more  than  $250,000.  “A  minitrial  probably  will  re¬ 
quire  at  least  a  full  day’s  time  of  high-level  company 
executives  and  government  officials;  the  amount  at 
issue. .  must  be  significant  enough  to  justify  that  ex¬ 
penditure  of  time,  even  though  a  settlement  agree¬ 
ment  is  not  guaranteed.” 

Minitrial  Guidelines  at  DOJ 

Once  a  case  is  selected  as  a  minitrial  candidate,  the 
contractor  still  must  agree  to  the  minitrial  process, 
according  to  a  CPR  policy  paper  prepared  for  Justice 
in  December  1983.  "The  minitrial  procedure  is  intend¬ 
ed  to  be  flexible  so  that  the  government  and  the 
contractor  can  tailor  it  to  the  particular  case  or  to 
either  party’s  special  needs. 

It  is  important  that  both  parties  understand  that  the 
discovery  process  for  a  minitrial  would  be  quite  dif¬ 
ferent  from  discovery  at  the  Claims  Court,  the  paper 
explained.  Whereas  lower-level  officials  often  are  de¬ 
posed  first  in  traditional  litigation,  the  parties  can 
expect  discovery  against  their  key  decisionmakers 
early  in  the  minitrial  process. 

The  minitrial  format  also  requires  that  the  partici¬ 
pants  have  sufficient  authority  to  settle  a  dispute, 
provided  they  actually  reach  an  agreement,  CPR  em¬ 
phasized.  The  contractor’s  representative  should  be  a 
management  official  above  the  rank  of  contract  nego¬ 
tiator  or  contract  administrator.  The  government 
agency’s  representative  similarly  should  be  ranked 
above  the  contracting  officer— a  deputy  program 
manager,  for  instance.  Justice  should  be  represented 
by  a  Deputy  Assistant  Attorney  General  from  the  Civil 
Division,  because  any  settlement  would  require  DOJ 
concurrence. 

Justice  agreed  to  select  a  sample  of  cases,  and  to 
contact  the  contractors’  attorneys  to  propose  use  of 
the  minitrial  techniques.  CPR  warned  the  agency, 
however,  that  contractors  might  fear  that  cases  were 
being  selected  for  an  improper  purpose.  “It  will  be 
important  to  explain  to  contractors’  counsel  that  the 
cases  selected  were  not  chosen  because  of  a  belief  that 
either  side’s  case  is  especially  strong  or  for  any  other 
reason  going  to  the  merits  of  the  dispute.” 

But  Minitrial  Procedures  Not  Used  Frequently 

However,  Justice  has  used  its  minitrial  pilot  pro¬ 
gram  sparingly.  In  fact,  only  one  dispute— which  in¬ 
volved  a  non-defense  contract  with  the  W.M.  Schlosser 
Co.— has  been  settled  with  the  aid  of  minitrial  tech¬ 
niques,  Justice  spokesman  David  Cohen  told  FCR  last 
week.  “But  we’re  exploring  using  it  in  several  pending 
cases,”  he  added. 

Cohen,  who  is  chief  of  the  Civil  Division’s  Commer¬ 
cial  Litigation  Branch,  said  that  Justice  has  never 
considered  the  pilot  program  to  be  limited  to  defense 
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contract  disputes.  “We  will  consider  [using]  it  in  all 
types  of  government  contracts,”  Cohen  said.  He  added 
that  Justice  had  asked  several  contractors  to  agree  to 
use  of  minitrial  techniques  to  settle  certain  contract 
disputes,  but  that  the  contractors  had  declined  the 
offer. 

The  Schlosser  minitrial  was  used  solely  for  pur¬ 
poses  of  determining  quantum,  Cohen  told  FCR.  Attor¬ 
neys  for  the  contractor  and  the  government  each 
presented  a  summary  of  their  views.  Representatives 
from  the  company  and  the  contracting  agency,  along 
with  a  deputy  assistant  attorney  general,  listened  to 
these  arguments,  and  then  began  settlement  negotia¬ 
tions,  he  said.  “They  decided  how  much  each  was 
willing  to  give,  and  reached  a  settlement.” 

Cohen  acknowledged  that  one  contractor  had  asked 
DOJ  about  the  availability  of  minitrial  procedures,  but 
was  turned  down  on  grounds  that  DOJ  did  not  believe 
the  government  was  liable  in  that  case.  “There  was  no 
point  in  trying  to  settle;  there  has  to  be  a  litigation 
risk. . .  before  the  [minitrial]  procedure  is  appropri¬ 
ate,”  he  pointed  out. 

NASA  Settles  Major  Satellite  Dispute 

NASA  has  used  the  minitrial  procedure  to  settle  a 
multimillion-dollar  dispute  involving  one  of  its  com¬ 
munications  satellite  programs.  The  agency  in  1976 
awarded  a  major  satellite  contract  to  Western  Union 
Co.  for  the  production  of  tracking  data  relay  satellites. 
These  communications  satellites  were  to  be  deployed 
in  orbit  by  a  Space  Shuttle,  and  would  serve  the 
function  once  performed  by  ground  stations.  Western 
Union  selected  TRW,  Inc.  to  be  major  subcontractor 
on  the  project. 

NASA  subsequently  issued  instructions  to  the  con¬ 
tractor,  seeking  to  obtain  certain  capabilities  that  it 
believed  were  within  the  scope  of  the  contract.  West¬ 
ern  Union  and  TRW  maintained  that  the  instructions 
constituted  a  change  order,  prompting  one  of  the 
largest  appeals  ever  filed  at  the  NASA  Board  of 
Contract  Appeals. 

After  several  years  of  delay  and  expensive  discov¬ 
ery  proceedings,  the  parties  in  1982  agreed  to  try  to 
seek  a  settlement  through  use  of  minitrial  techniques, 
TRW  Vice  President  T.  Richard  Brown  told  FCR. 
Western  Union  had,  by  that  time,  sold  its  stake  in  the 
project  to  Spacecom,  a  joint  venture  of  Fairchild 
Industries,  Inc.  and  Continental  Telephone,  Inc. 

NASA  was  represented  at  the  one-day  minitrial  by 
an  associate  administrator  and  by  the  director  of  the 
Goddard  Space  Flight  Center.  Spacecom  and  TRW 
were  represented  by  senior  executives.  There  was  no 
neutral  advisor  (44  FCR  502)  present;  the  parties  had 
decided  that  one  was  not  necessary,  citing  the  highly 
complex  technical  issues  of  the  case.  The  representa¬ 
tives  listened  as  attorneys  for  NASA  and  the  contrac¬ 
tors  presented  oral  argument  on  the  technical  issues. 
A  question  and  answer  session  followed,  after  which 
the  representatives  entered  into  settlement  negotia¬ 
tions.  The  negotiations  resumed  several  days  later, 
leading  to  a  settlement  that  was  highly  satisfactory  to 
both  sides,  Brown  observed. 

According  to  Brown,  the  idea  for  the  minitrial  came 
in  part  from  TRW,  which  has  used  the  process  to  settle 
commercial  disputes.  In  the  late  1970s,  TRW  had 
settled  a  series  of  patent  infringement  and  breach  of 
contract  suits  involving  its  commercial  electronics 
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business,  through  use  of  minitrial  techniques  (43  FCR 
257),  he  noted.  The  NASA  case  was  the  first  time  the 
minitrial  concept  was  applied  in  the  context  of  gov¬ 
ernment  procurement,  he  said. 

The  minitrial  concept  is  also  advantageous  in  cases 
involving  classified  defense  contracts,  where  public 
disclosure  would  be  harmful  to  the  national  interest. 
Brown  told  FCR.  The  dispute  is  settled  informally, 
without  the  need  for  evidentiary  hearing  in  open  court, 
he  explained. 

“The  advantage  of  the  minitrial  over  litigation  be¬ 
fore  the  NASA  Board  of  Contract  Appeals  was  more 
than  the  time  and  money  saved,  which  was  probably 
more  than  $1  million  in  legal  fees  alone,”  according  to 
Boston  University  Law  School  professor  Eric  D. 
Green. 

“More  importantly,  this  case  involved  extraordinarily 
complex  technical  problems  which  both  sides  would 
eventually  have  had  to  explain  to  a  trial  judge,” 
Greeen  said,  in  “The  CPR  Legal  Program  Minitrial 
Handbook,”  published  by  Matthew  Bender,  Inc.  in 
1982.  “By  involving  top  management. . .  and  their 
staffs  in  a  distilled,  focused  process,  a  workable  and 
mutually  beneficial  solution  was  worked  out  that  was 
superior  to  what  litigation  probably  would  have 
produced.” 

Florida  District  Court's  Summary  Jury  Trial 

Some  federal  courts,  including  district  courts  in 
Florida  and  Illinois,  have  used  a  similar  “summary 
jury  trial"  procedure  to  encourage  litigants  to  settle 
complex  technical  cases.  “These  cases  involve  issues, 
like  that  of  the  ‘reasonable  man’  in  negligence  litiga¬ 
tion,  where  no  amount  of  clarification  of  the  laws  can 
aid  in  resolution  of  the  case,”  according  to  a  handbook 
prepared  by  the  U.S.  District  Court  for  the  Southern 
District  of  Florida. 

“In  these  cases,  settlement  negotiations  must  often 
involve  an  analysis  of  similar  jury  trials  within  the 
experience  of  counsel  and  the  trial  judge  as  to  the 
findings  of  liability  and  damage,”  according  to  the 
court’s  handbook. 

“In  this  type  of  case,  counsel  is  given  a  chance  to 
sound  a  lay  jury  on  its  perception  of  liability  and 
damages  without  affecting  the  parties  rights  to  a  full 
trial  on  the  merits,  and  without  a  large  investment  of 
time  and  money,”  the  handbook  says.  “The  summary 
jury  trial  provides  a  ‘no-risk’  method  by  which  counsel 
may  obtain  the  perception  of  six  jurors  of  the  merits 
of  their  case. . .  so  as  to  give  [them]  a  reliable  basis 
upon  which  to  build  a  just  and  acceptable  settlement.” 

The  “summary  jury  trial,”  as  practiced  in  the 
Southern  District  of  Florida,  begins  with  the 
empanelling  of  six  jurors.  The  attorneys  for  plaintiff 
and  defendant  then  are  generally  given  half  a  day  to 
set  forth  their  respective  cases;  no  witnesses  are 
permitted  to  testify.  The  attorneys  may,  however, 
refer  to  depositions,  interogatories,  and  other  discov¬ 
ery  materials  to  indicate  what  witnesses  would  say 
during  testimony.  The  judge  will  subsequently  give  the 
jury  abbreviated  instructions  as  to  the  law,  after 
which  the  panel  renders  a  decision. 

These  jury  proceedings  are  nonbinding,  the  hand¬ 
book  stresses.  “Evidentiary  and  procedural  rules  are 
few  and  flexible,  and  tactical  maneuvering  is  kept  at  a 
minimum.”  The  jury  is  encouraged  to  return  a  consen¬ 
sus  verdict,  but  is  not  obligated  to  do  so. 


One  government  contract  case  that  is  a  likely  sub¬ 
ject  for  the  summary  jury  trial  is  Solitron  Devices, 
Inc.  v.  Honeywell,  Inc.,  DC  SFla  No.  84-8382.  The  case 
involves  a  dispute  between  a  government  prime  con¬ 
tractor  and  its  sub.  According  to  Solitron’s  attorneys, 
Honeywell  failed  to  pay  the  sub  its  share  of  a  settle¬ 
ment  arising  out  of  defective  government  specifica¬ 
tions.  The  money  was  withheld  to  offset  amounts  that 
Honeywell  claims  are  due  for  breach  of  subcontract 
terms. 

U.S.  District  Judge  Jose  Gonzalez  had  scheduled 
oral  arguments  on  the  parties’  motions  for  summary 
judgment  for  Sept.  26.  However,  the  argument  was 
postponed  late  last  week,  and  will  likely  be  resche¬ 
duled  in  November.  If  the  judge  finds  that  questions  of 
fact  exist,  he  has  said  that  he  will  set  this  case  for 
summary  jury  trial. 

The  “summary  jury  trial”  procedure  is  permitted 
by  Rule  16  of  the  Federal  Rules  of  Civil  Procedure, 
which  gives  the  federal  courts  wide  discretion  in 
utilizing  pretrial  methods  for  processing  cases,  the 
handbook  emphasizes. 

The  procedure  has  been  used  in  other  districts  be¬ 
sides  Southern  Florida.  Earlier  this  year,  a  summary 
jury  trial  was  used  in  the  Northern  District  of  Illinois 
to  settle  a  complex  antitrust  case.  In  Olympia  Equip¬ 
ment  Leasing  Co.  v<  Western  Union,  DC  NM.  No. 
77C4556,  the  six-member  jury  concluded  that  the 
plaintiff  was  due  $27  million,  according  to  the  hand¬ 
book.  Western  Union  insisted  on  a  traditional  trial, 
however.  After  a  six-week  trial,  the  traditional  12- 
member  jury  returned  a  $24  million  verdict  against 
Western  Union,  which  was  then  tripled  pursuant  to  the 
Sherman  Antitrust  Act. 

Moreover,  the  procedure  appears  to  be  used  even 
more  frequently  at  the'  U.S.  District  Court  for  the 
Western  District  of  Oklahoma,  the  handbook  points 
out.  That  court  has  reported  that  of  five  summary  jury 
trials  which  have  proceeded  to  conventional  trials,  the 
verdict  in  four  of  them  approximated  the  summary 
jury  verdict. 

“The  lesson  from  Olympia  and  other  cases  that 
were  first  tried  before  the  summary  jury. . .  is  clear;  if 
the  parties  proceed  in  good  faith  to  present  their  case 
to  the  summary  jury,  they  can  expect  to  receive  a  true 
verdict  which,  if  heeded,  will  save  valuable  time  and 
considerable  expense.” 

CPR  Advocates  Minitrial  Concept 

Government  and  industry  representatives  are  inter¬ 
ested  in  the  use  of  these  minitrial  techniques,  accord¬ 
ing  to  Washington  attorney  Eldon  H.  Crowell.  Crowell 
chairs  a  CPR  committee  that  focuses  on  the  use  of 
alternative  disputes  resolution  procedures  in  govern¬ 
ment  contract  cases.  The  industry/private  bar  mem¬ 
bers  of  his  panel  include: 

•  Douglas  Beighle,  vice  president  and  general  coun¬ 
sel,  Boeing  Co.,  Seattle 

•  John  E.  Cavanagh,  attorney,  McKenna,  Conner  & 
Cuneo,  Los  Angeles. 

•  Martin  Coyle,  vice  president  &  general  counsel, 
TRW,  Inc.,  Cleveland. 

•  James  Dobkin,  attorney,  Arnold  &  Porter, 
Washington. 

•  Jay  F.  Lapin,  attorney,  Wilmer,  Cutler  &  Picker¬ 
ing,  Washington. 
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•  Douglas  Parker,  attorney,  Mudge,  Rose,  Guthrie  & 
Alexander,  New  York. 

The  government  is  currently  represented  on  the 
panel  by  DOD  General  Counsel  Chapman  Cox  and 
Acting  Assistant  Attorney  General  Richard  Willard, 
Deputy  Assistant  Attorney  General  Carolyn  Kuhl  has 
also  worked  extensively  with  the  group,  according  to 
CPR  sources. 

The  minitrial  procedure  will  not  be  successful  un¬ 
less  the  parties  have  a  desire  to  settle  their  dispute 
and  are  willing  to  negotiate,  Crowell  told  FCR.  Also, 
the  parties  must  be  represented  by  people  with  au¬ 
thority  to  settle,  he  added,  adding  that  a  neutral 
advisor,  such  as  was  used  in  the  Corps’  minitrials  (44 
FCR  502;  43  FCR  257),  is  not  necessary.  The  parties 
can  make  up  their  own  rules  for  the  conduct  of  the 
minitrial;  they  can  decide  what  limits  to  place  on 
discovery,  whether  to  allow  witnesses’  testimony,  and 
set  a  timetable  for  negotiations,  he  pointed  out. 

The  Department  of  Energy  and  the  General  Ser¬ 
vices  Administration  are  aware  of  the  Corps’  exper¬ 
ience  with  the  minitrial,  and  Crowell’s  committee  is 
seeking  to  convince  other  agencies  to  look  into  the 
concept.  The  panel  has  invited  the  general  counsels  of 
the  major  procurement  agencies  to  attend  the  group’s 
next  meeting,  which  will  be  held  Oct.  16  at  the  offices 
of  Crowell  &  Moring  in  Washington,  D  C. 

Both  of  the  Corps’  minitrials  and  the  NASA  satellite 
minitrial  were  held  after  cases  had  been  filed  at  the 
boards  of  contract  appeals,  Crowell  observed.  But 
filing  first  at  the  board  isn’t  necessary  to  have  a 
successful  minitrial,  he  emphasized. 

CPR  also  has  prepared  a  model  minitrial  agree¬ 
ment  for  resolving  business  disputes.  Further  details 
are  available  from  the  Center  for  Public  Resources, 
MO  Fifth  Avenue,  New  York,  NY  10019.  Tel.  (212)  541- 
9830. 


•  Failure  of  defendants  to  establish  an  efficiently 
operating  steering  committee,  or  to  otherwise  reach 
agreement  among  themselves  on  settlement  issues. 

•  Personality  conflicts  between  opposing 
negotiators. 

•  Inflexible  negotiating  postures  resulting  from  each 
party’s  overestimation  of  the  strength  of  its  case. 

•  Sophisticated  technical  circumstances  leadiung  to 
a  myriad  of  disputes  over  issues  of  fact. 

•  And  controversial  issues  of  law  and  fact. 

[End  Text], 

Construction  grant  disputes  would  not  be  affected 
by  this  alternative  disputes  resolution  program,  Rob¬ 
inson  said.  These  are  not  enforcement  cases,  and  are 
resolved  through  other  procedures  (44  FCR  248),  he 
noted. 


EPA  Enforcement  Programs 
Meanwhile,  the  Environmental  Protection  Agency 
is  considering  use  of  alternative  disputes  resolution 
techniques  to  aid  in  the  agency's  enforcement  efforts, 
EPA  spokesman  Richard  Robinson  told  FCR  last 
week.  The  Center  for  Public  Resources  is  providing 
assistance  to  EPA  in  this  area,  he  noted,  adding  that 
CPR  Senior  Vice  President  Peter  Kaskell  had  recently 
briefed  EPA  Deputy  Administrator  James  Barnes  on 
the  subject. 

Robinson,  who  is  director  of  EPA’s  Legal  Enforce¬ 
ment  Policy  Division,  said  the  agency  EPA  is  planning 
to  send  a  memo  to  all  its  regional  offices  and  program 
offices,  requesting  assistance  in  implementing  a  “min- 
itrial”  alternative  disputes  resolution  program.  These 
offices  will  be  asked  to  select  test  cases,  he  said.  “We 
want  to  try  it,  write  the  guidance,  and  train  [other] 
people  [at  EPA]  how  to  implement  it." 

Robinson  said  that  he  expected  the  test  cases  to 
come  from  EPA’s  major  program  areas,  including 
clean  air  enforcement,  clean  water  enforcement,  and 
the  superfund  program.  In  an  Aug.  8  letter  to  Kaskell, 
he  listed  some  of  the  criteria  for  selecting  enforce¬ 
ment  cases  for  resolution  via  minitrial  techniques: 

[Text]  .  , 

•  A  large  number  of  defendants,  thus  rendering  case 

management  unwieldy. 

.  Different  plaintiffs  with  different  agendas. 
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DROP  IN  MINITRIALS  ANALYZED  AT  ABA  MEETING 


Construction  Disputes:  The  ENGBCA’s  Perspective 

Contract  disputes  take  too  long  to  resolve,  and 
alternative  disputes  resolution  procedures  are  part  of 
the  solution,  Corps  of  Engineers  Board  of  Contract 
Appeals  Chairman  Richard  Solibakke  told  the  con¬ 
ferees  at  a  panel  session  on  construction  disputes. 

There  are  too  many  disputes  and  too  few  people  to 
resolve  them,  the  ENGBCA  chairman  observed.  A 
growing  lack  of  trust  between  the  government  and 
contractors  also  contributes  to  the  delays.  And  con¬ 
tracting  officers  who  believe  that  the  contractor's 
claim  is  not  worth  the  amount  requested  more  often 
has  auditors  and  attorneys  to  back  him  up.  “I  can’t 
blame  them,”  he  observed.  “They’ve  got  IGs  and 
auditors  looking  over  their  shoulder.” 

Moreover,  the  disputes  resolution  process  is  moving 
more  slowly  because  the  ratio  of  cases  to  administra¬ 
tive  judges  has  increased.  The  Armed  Services  Board 
of  Contract  Appeals  is  taking  in  2,000  new  cases  per 
year,  but  its  disposals  are  not  keeping  up  with  the 
arrivals  (44  FCR  927).  “And  its  getting  worse,”  he 
declared.  “As  long  as  you  have  auditors  and  nitpickers 
looking  on,  the  contracting  officers  will  do  nothing  and 
the  cases  will  continue  to  come  to  the  boards.” 

In  addition,  pretrial  takes  more  time,  Solibakke 
maintained.  "There’s  a  good  deal  more  discovery  than 
in  the  ‘good  'ol  days,’  with  more  lawyer  and  judge 
time.”  Pretrial  briefs  were  unheard  of  ten  years  ago; 
now  they’re  common,  he  added.  The  boards  of 
contract  appeals  should  consider  more  minimal  fact¬ 
finding,  issue  shorter  decisions,  and  decide  some  mo¬ 
tions  without  extensive  explanations,  he  said.  The 
boards  could  also  implement  more  arbitratioD-type 
awards  if  the  parties  agree,  he  pointed  out,  adding 
that  these  procedures  cut  down  on  trial  time  and  don’t 
require  a  written  decision. 

Board,  Corps'  Views  of  ADR  Procedures 

The  boards  and  the  courts  do  not  oppose  use  of 
minitrials  and  other  alternative  disputes  resolution 
procedures,  Solibakke  emphasized.  "We  strongly  sup¬ 
port  them,  and  will  give  you  the  time  to  utilize  them,” 
he  declared.  “No  BCA  has  a  vested  interest  in  hanging 
on  to  its  cases;  you  don’t  have  to  worry  about  hurting 
our  feelings.” 
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But,  contractors  that  want  a  precedent  should  not 
use  the  minitrial  for  resolving  a  construction  dispute. 
“To  make  mini  trial  and  alternative  disputes  proce¬ 
dures  work,  you  must  have  the  will  on  both  sides  to 
settle,  not  litigate,”  he  stressed,  explaining  that  the 
minitrial  is  a  structured  negotiation  leading  to 
settlement. 

Litigation  costs  are  escalating,  while  delays  in¬ 
crease  in  obtaining  decisions,  Corps  chief  trial  attor¬ 
ney  Frank  Carr  told  the  conferees.  However,  the 
minitrial  is  not  a  panacea  for  resolving  disputes;  some 
cases  do  have  to  be  tried,  he  acknowledged. 

The  Department  of  Justice  recently  issued  a  policy 
statement  on  alternative  disputes  resolution,  which 
included  procedures  for  engaging  in  minitrials,  he 
pointed  out.  In  addition,  the  Administrative  Confer¬ 
ence  of  the  U.S.  last  month  recommended  that  federal 
Mercies  make  greater  use  of  minitrials  and  other 
alternative  disputes  resolution  procedures  (46  FCR 
150). 

Construction  contract  disputes  which  are  highly  de¬ 
pendent  on  expert  testimony  are  “very  appropriate” 
for  minitrials,  Prof.  Ralph  Nash  added.  However,  it  is 
not  a  good  idea  for  cases  involving  unsettled  questions 
of  law,  especially  if  precedential  value  is  desired,  he 
conceded. 


Asked  whether  the  Corps  intended  to  pick  up  the 
pace  of  minitrials  now  that  the  Justice  Dept,  and 
ACUS  have  embraced  the  concept,  Carr  responded 
that  “top  management  supports  it,  but  there  is 
internal  resistance  at  the  operating  level.” 


IG  Probe  of  Minitrial  Settlement 

Nash,  who  served  as  the  “neutral  advisor”  in  the 
landmark  “Tenn-Tom”  minitrial  last  year  (44  FCR 
502),  pointed  out  that  a  disgruntled  regional  staffer 
had  since  charged  the  Corps  representative  in  that 
case  with  incompetence,  prompting  an  Inspector  Gen¬ 
eral  investigation.  The  DOD  Inspector  General  is  con¬ 
ducting  an  investigation  into  charges  that  the  Corps 
official  was  “incompetent”  in  agreeing  to  settle  in  the 
minitrial. 

Tenn-Tom  Constructors,  a  joint  venture  of  Morri- 
*oo-Knudsen  Co.  and  two  other  corporations,  had  re¬ 
ceived  a  Corps  contract  to  construct  part  of  the  Ten- 
■ame-Tombigbee  Waterway.  The  contract  required 
the  excavation  of  some  95  million  cubic  yards  of 
wrth  Because  of  drainage  problems,  the  joint  venture 
^countered  difficulties  in  getting  heavy  equipment  to 
the  site  and  in  performing  the  work.  The  contracting 
officer  subsequently  denied  the  joint  venture’s  $60 
million  equitable  adjustment  claim,  prompting  an  ap¬ 
peal  to  the  Corps  of  Engineers  Board  of  Contract 

A^fhe  Corps  and  Tenn-Tom  subsequently  agreed  to  try 
to  resolve  the  claim  through  the  minitrial  procedure, 
which  had  been  used  successfully  once  before  on  a 
much  smaller  case  (43  FCR  257).  After  three  days  of 
presentations,  the  parties— with  Nash’s  assistance 
were  able  to  negotiate  a  $17.25  million  settlement  (44 

confirmed  that  a  Corps  technical  suffer  at  the 
regional  level  had  charged  the  Corps'  division  engi¬ 
neer  with  incompetence,  mainUining  that  the  case 
w^too  complex  to  be  settled  after  a  two-day  mim- 
trUl.  This  accusation  did  precipiUte  an  ongoing  IG 

settling  U  dispute]^ means  an  IG  investigation 
f government^  officials]  have  a  real  problem,"  Nash 
^nferi^ut  In  that  kind  of  situation,  the  government 
official  can  t  just  settle  the  case,  he  has  to  be  able  to 
justify  i^and  defend  it  from  subordinates’  criticisms. 
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INSPECTOR  GENERAL 
DEPARTMENT  OF  DEFENSE 
400  ARMY  NAVY  DRIVE 
ARLINGTON,  VIRGINIA  22202 


)2  7  CCT  1986 


MEMORANDUM  FOR  ASSISTANT  SECRETARY  OF  THE  ARMY  (CIVIL  WORKS) 

SUBJECT:  Public  Release  of  Inspector  General,  Department  of 

Defense  Report  of  Inquiry  on  Tennessee-Tom  Bigbee 
Mini-Trial  Proceedings 


This  is  in  reply  to  your  request  of  September  12,  1986,  to 
disclose  publicly  the  findings  of  the  Inspector  General, 
Department  of  Defense,  report  of  inquiry  on  the  Tennessee-Tom 
Bigbee  mini-trial  proceedings. 

I  have  no  objection  to  your  making  public  the  findings  and 
conclusions  of  the  report.  As  you  are  aware,  the  report  is  not  a 
blanket  approval  of  the  mini-trial  procedure  but  is  based  on  the 
specifics  in  the  Tennessee-Tom  Bigbee  situation.  I  applaud  the 
innovative  approach  taken  by  your  Department  to  lessen 
administrative  burdens  in  resolving  contract  disputes.  In  my 
opinion,  our  current  administrative  procedures  for  settling 
contract  disputes  have  become  overly  litigious  and  time 
consuming.  Given  this  situation  and  your  current  procedures, 
where  each  case  is  scrutinized  for  mini-trial  use  on  its  own 
merit,  I  see  good  things  ahead  for  the  mini-trial  program.  As 
our  report  indicates,  I  am  concerned  about  the  current  mini-trial 
documentation  procedures  and  look  forward  to  reviewing  the 
recommentations  by  the  Chief  Counsel  of  the  Corps  of  Engineers 
for  better  documenting  the  Government  position  in  these  cases. 

Should  you  have  any  questions,  please  contact  me  or 
Mr.  David  Comer,  Office  of  the  Director  for  Special  Programs, 
at  697-6592. 


Deputy  Inspector  General 


RECEIVED 

23  OCT  1966  .09  05 
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TENNESSEE-TOM  BIGBEE 

CLAIM  SETTLEMENT 


July  29,  1986 


I.  INTRODUCTION 

A  memorandum  of  January  31,  1986,  from  the  Deputy  Inspector 
General  for  Program  Planning,  Review  and  Management,  requested  an 
inquiry  into  the  settlement  of  a  claim  made  under  a  U.S.  Army 
Corps  of  Engineers  contract  for  the  Tennessee-Tom  Bigbee  waterway 
project.  Specifically,  we  were  requested  to  determine  if  the  $17 
million  settlement  of  that  claim  was  justified.  We  were  also 
asked  to  review  the  experimental  claim  settlement  procedures  used 
in  the  case.  Our  inquiry  included  a  review  of  the  documents 
associated  with  the  settlement  and  on-site  interviews  of  the 
personnel  involved  with  the  case. 

II.  BACKGROUND 


A.  Claim.  The  Nashville  Tennessee  District  of  the 
U.S.  Army  Corps  of  Engineers  (Nashville)  entered  into  a  contract 
in  March  1979,  which  resulted  in  the  claim  under  review.  The 
contract  was  with  a  joint  venture  known  as  Tennessee-Tom 
Contractors.  The  primary  work  required  under  the  contract  was 
the  excavation  of  about  11  miles  of  the  Tennessee-Tom  Bigbee 
waterway.  That  task  involved  the  removal  and  disposal  of  95 
million  cubic  yards  of  earth.  The  contract  was  a  formally  adver¬ 
tised  firm-fixed  price  contract  in  the  amount  of  $270.6  million. 

Prior  to  soliciting  bids  for  the  contract,  Nashville 
performed  an  extensive  testing  program  to  determine  the  geologic 
conditions  that  the  successful  bidder  would  encounter.  The 
program  included  a  test  excavation  of  a  1,500-foot  wide  section 
in  the  area  where  the  contract  effort  would  be  performed.  A 
report  of  the  conditions  encountered  during  the  test  excavation 
and  other  data  acquired  in  the  test  program  were  incorporated  as 
a  part  of  the  solicitation  package  for  the  contract. 

Nashville  received  formal  notice  in  August  1980  and 
again  in  April  1981  that  Tennessee-Tom  Contractors  was 
experiencing  soil  conditions  different  from  those  they  had 
anticipated  based  on  the  test  program  data  in  the  solicitation. 
Subsequently,  Tennessee-Tom  Contractors  and  Nashville  held  exten¬ 
sive  discussions  about  the  data  on  which  the  alleged  differing 
site  condition  was  based.  Several  claims  for  equitable  adjust¬ 
ment  were  submitted  during  that  period;  the  final  one  in  the 
amount  of  $42.8  million.  Nashville  established  an  in-house  task 
force  and  brought  in  outside  consultants  to  further  evaluate  the 
merit  of  the  differing  site  condition  allegation.  After  their 
extensive  evaluation  and  additional  discussion  with  Tennessee-Tom 
Contractors,  Nashville  issued  a  contracting  officer's  decision  in 
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August  1984  which  denied  the  Tennessee-Tom  Contractors  claim  in 
its  entirety.  The  Tennessee-Tom  Contractors  filed  an  appeal  of 
that  decision  with  the  U.S.  Army  Corps  of  Engineers  Board  of 
Contract  Appeals  in  October  1984. 

B.  Settlement  Procedures.  The  U.S.  Corps  of  Engineers  in 

1984  developed  a  pilot  program  designed  to  expedite  settlement  of 
claims  pending  before  the  Board  of  Contract  Appeals.  The  term 
"mini-trial"  was  coined  to  describe  the  settlement  procedures 
used  in  the  pilot  program.  The  term  "mini-trial"  is,  however, 
somewhat  misleading.  Although  the  "mini-trial"  incorporates 
some  characteristics  of  the  judicial  process,  it  is  essentially  a 
negotiation . 

Under  the  "mini-trial"  procedure,  top  level  management 
officials  of  each  party  voluntarily  meet  to  present  their  best 
case  and  negotiate  an  expedited  resolution  to  a  pending  Board  of 
Contract  Appeals  case.  The  "mini-trial"  is  designed  to  resolve 
disputes  arising  from  matters  of  fact  rather  than  matters  of  law 
and  to  take  no  longer  than  three  or  four  days.  The  procedure 
also  provides  for  a  neutral  advisor  who  can  assist  the  nego¬ 
tiators  in  understanding  matters  of  law  and  assessing  the  merits 
of  the  claim.  No  transcript  of  "mini-trial"  proceedings  is  main¬ 
tained.  Either  party  may  withdraw  from  the  "mini-trial"  pro¬ 
ceeding  at  anytime. 

Nashville  is  a  subordinate  command  of  the  U.S.  Army  Corps 
of  Engineers,  Ohio  River  Division,  Cincinnati,  Ohio  (Cincinnati). 
Cincinnati  believed  the  Tennessee-Tom  Contractors'  claim  was  a 
viable  candidate  for  resolution  under  the  "mini-trial"  procedure 
because  it  only  involved  matters  of  fact.  An  agreement  between 
Cincinnati  and  Tennessee-Tom  Contractors  was  reached  in  April 

1985  to  attempt  to  resolve  the  claim  under  a  "mini-trial."  The 
Cincinnati  Commander,  Brigadier  General  Peter  J.  Offringa,  was 
designated  as  the  top  level  management  official  representing  the 
U.S.  Army  Corps  of  Engineers  in  the  "mini-trial."  A  contracting 
officer's  warrant  was  issued  to  authorize  Brigadier  General  Offringa 
to  negotiate  a  settlement  of  the  Tennessee-Tom  Contractors'  claim. 

Mr.  J.  K.  Lemley,  a  vice  president  of  one  of  the  joint-venture 
contractors,  was  empowered  to  negotiate  on  behalf  of  Tennessee- 

Tom  Contractors.  Pursuant  to  the  "mini-trial"  agreement, 

Dr.  Ralph  C.  Nash,  Jr.,  Professor  of  Law  at  George  Washington 
University,  was  designated  as  "neutral  advisor." 

C.  Settlement .  The  "mini-trial"  for  the  Tennessee-Tom 
Contractors  differing  site  condition  claim  was  convened  on  June  12, 
1985.  Prior  to  that  date,  all  interested  parties  agreed  that  any 
final  settlement  arrived  at  in  the  "mini-trial"  would  be  for  all 
outstanding  claims,  including  subcontractor  claims.  The  "mini-trial" 
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proceedings  dealt  primarily  with  the  following  four  issues: 

1.  Soil  density 

2.  Distribution  of  clay  lenses 

3.  The  amount  of  clay 

4.  A  Government  2(A)  test  report 

The  first  two  issues,  soil  density  and  the  distribution 
of  clay  lenses,  were  determined  to  be  of  minor  importance.  The 
remaining  two  issues,  however,  dealing  with  the  amount  of  clay  found 
in  the  excavation  site  and  the  Government  2(A)  test  report,  were 
determined  to  be  significant.  Brigadier  General  Offringa,  as  the 
Government  negotiator,  felt  there  was  sufficient  Government 
liability  in  the  last  two  areas  to  negotiate  a  settlement  in  the 
"mini-trial"  proceedings.  The  negotiated  settlement  totaled 
$17.25  million  and  included  $1.25  million  in  subcontractor 
claims . 

III.  FINDINGS  AND  RECOMMENDATIONS 


Based  on  the  interviews  we  conducted  and  a  review  of  the 
available  "mini-trial"  documentation,  we  believe  the  Government  had 
sufficient  liability  to  justify  a  $17.25  million  settlement.  The 
use  of  the  "mini-trial"  process,  in  this  situation,  appears  to 
have  been  valid  and  in  the  best  interest  of  the  Government. 

We  did,  however,  find  a  distinct  lack  of  supporting  docu¬ 
mentation  showing  how  the  $17.25  million  settlement  amount  was 
reached  and  the  basis  on  which  it  was  allocated  to  the  contractor. 
We  recommend  that  the  U.S.  Army  Corps  of  Engineers  review  its 
"mini-trial"  procedures  with  regard  to  documenting  prenegotiation 
objectives  and  contract  settlements. 

IV.  CONCLUSIONS 

We  believe  the  "mini-trial"  procedure,  in  certain  cases,  is 
an  efficient  and  cost-effective  means  for  settling  contract 
disputes.  The  procedure,  however,  is  relatively  new  to  the  mili¬ 
tary,  and  we  believe  its  use  should  be  carefully  considered  on  a 
case-by-case  basis.  The  Tennessee-Torn  Bigbee  claim  appears  to 
have  been  a  valid  claim  and  reasonably  settled  in  the  best 
interest  of  the  Government. 
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DAEN-CCF  30  March  1987 

MEMORANDUM  FOR  MR.  EDELMAN  AND  MR.  ROBERTSON 
SUBJECT:  Alternative  Disputes  Resolution  Update 


ADR's  held  to  date: 


1064) 


Industrial  Contractors,  Inc.  (Atlanta,  QA/December  3-5 


The  mini-trial  resolved  a  contract  claim  that  was 
pending  before  the  Armed  Services  Board  of  Contract  Appeals. 

The  principals  resolved  an  acceleration  claim  in  the  amount  of 
•630,570  in  less  than  three  days,  and  the  dispute  was  settled 
for  #380,000.  At  the  mini-trial,  the  Government  was  represented 
by  our  South  Atlantic  Division  Engineer,  BG  Forrest  T.  Gay,  III, 
while  the  contractor  was  represented  by  its  president.  The  , 
neutral  advisor  was  Judge  Louis  Spector ,  who  has  since  retired 
as  the  Senior  Claims  Court  Judge  from  the  U.S.  Claims  Court. 


Tenn-Tom  Constructors,  Inc.  (Lexington,  KY/June  12-14 
&  June  27-28  1985) 

Our  second  mini-trial  involved  a  dispute  at  the 
Engineer  Board  arising  out  of  the  construction  of  the  Tennessee 
Tombigbee  Waterway.  The  contractor  was  a  joint  venture  composed 
of  Morrison-Knudsen ,  Brown  &  Root,  and  Martin  K.  Eby , 
Incorporated.  The  *55.6  million  (including  interest)  differing 
site  conditions  claim  was  settled  for  #17.2  million.  A  vice 
president  for  Morr ison-Knudsen  acted  as  principal  for  the  Joint 
venture  and  the  Ohio  River  Division  Engineer,  BG  Peter  Offrlnga, 
represented  the  Government.  Professor  Ralph  Nash  of  George 
Washington  University  School  of  Law  was  the  neutral  advisor. 
Following  a  three  day  mini-trial  on  June  12-14,  1985  and  a 

follow-up  one  day  mini-trial  on  June  27,  1985,  the  principals 
agreed  to  settle  the  claim. 

Appeals  of  Saudi  Buildin*  Technic  General  Contracting 
Co..  Ltd . /Erectors .  Inc.  (JV)  (December  1986) 

In  a  procedure  similar  to  the  mini-trial,  the  Middle 
East/Africa  Projects  Offiae  successfully  used  ADR  to  settle  S105 
million  in  claims  arising  out  of  the  construction  at  the  King 
Khalid  Military  City,  Saudi  Arabia.  After  a  week  long 
negotiating  session  that  included  presentations  by  the  attorneys 
and  claims  consultants  to  each  party  and  representatives  from 
the  Saudi  Arabian  and  Philippine  Governments,  the  parties 
settled  the  claims  for  #7  million.  This  carefully  structured 
negotiating  procedure  resulted  in  the  resolution  of  sixty  claims 
which  otherwise  would  have  clogged  the  Engineer  Board  docket. 

At  this  time,  the  formal  settlement  agreement  has  not  been 
signed  because  of  financial  arrangements  which  have  to  be 
completed  between  the  Joint  venture  partners. 
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W.G.  Construction  Corp .  (Norfolk,  VA/ January  26-27 


The  Norfolk  mini-trial  concerned  tha  appeals  of  W.G. 
Construction  Corp.  under  a  contract  for  tha  construction  of  the 
Administration  Building  -  Visitor’s  Canter,  Morris  Hill 
Recreation  Area,  Gathright,  VA.  The  appeals  were  pending  before 
tha  Engineer  Board.  Tha  amount  of  tha  claims  ware  *764,783.12. 

A  settlement  of  *288,000  was  reached  on  February  10.  The 
interesting  aspects  of  this  mini-trial  were  that  tha  contracting 
officer  at  tha  District  was  the  government's  principal  and  that 
there  was  no  neutral  advisor. 


Walter  T.  Dickerson  (Cincinnati,  OH/February  18-20, 

1887) 

This  mini-trial  concerned  nine  appeals  pending  before 
the  Engineer  Board  arising  from  a  contract  for  tha  construction 
for  the  Modification  &  Repair  of  Tainter  Gates  at  Greenup  Locks 
&  Dam,  Ohio  River.  On  February  20,  the  Ohio  River  Division 
Engineer,  Col.  Ernest  J.  Harrell,  successfully  concluded 
settlement  of  these  appeals  after  a  two  and  one-half  day 
mini-trial.  The  neutral  advisor  was  Frederick  Lees,  former 
Chairman  of  the  NASA  Board  and  the  contractor  was  represented  by 
its  vice  president.  The  dollar  value  of  the  appeals,  which 
concerned  issues  such  as  increased  work  due  to  differing  site 
conditions,  weather  related  delays  and  impact  costs,  totaled 
*515,123,  plus  interest.  The  amount  of  the  settlement  was 
*155,000,  inclusive  of  interest. 

Granite  Conatructlon  Co.  (Mobile,  ALA/March  19-20, 

1987) 

This  particular  ADR  procedure  combined  elements  of  the 
mini-trial  with  non-binding  technical  arbitration.  In  this 
instance,  non-lawyers  presented  the  Government  and  contractor 
positions  on  a  delay  claim  to  an  ’expert"  neutral  advisor.  The 
neutral  advisor  also  was  not  an  attorney.  Within  thirty  days  of 
the  presentation,  the  neutral  advisor  will  be  required  to 
prepare  a  written  recommendation  and  make  an  oral  presentation 
concerning  the  merits  of  the  claim  to  the  contracting  officer 
and  the  aontraator's  designated  principal.  The  recommendation 
will  not  be  binding  on  the  parties  and  will  not  be  admissible  in 
a  subsequent  hearing  if  the  parties  fail  to  reach  a  settlement. 
The  amount  of  the  claim  is  approximately  *3,000,000,  plus 
retained  liquidated  damages  of  *35,000  and  is  pending  at  the 
Engineer  Board. 


FRANK  CARR 

Chief  Trial  Attorney 


SABRINA  SIMON 
Trial  Attorney 
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Dispute* 

NAVY  TO  EVALUATE  ITS  ASBCA  CASES  FOR 
POSSIBLE  ALTERNATIVE  DISPUTES  RESOLUTION 

The  Navy  will  evaluate  more  than  700  cases  now 
pending  before  the  Armed  Services  Board  of  Contract 
Appeals  for  possible  alternative  disputes  resolution,  as 
part  of  a  new  program,  FCR  has  learned. 

The  new  program,  approved  by  Navy  Secretary 
John  Lehman  Dec.  23,  provides  guidelines  for  the 
agency's  use  of  minitrials  and  other  ADR  procedures. 
Under  the  policy,  ‘‘each  contract  dispute  now  pending” 
must  be  reviewed  and  "ADR  techniques  be  used  if 
reasonable." 

The  Navy  conducted  three  successful  minitrials  in 
allowable  cost  cases  last  summer,  Navy  attorney  John 
Turnquist  told  FCR.  The  cases  involved  disputed 
amounts  in  excess  of  $2  million,  and  showed  again— as 
the  Corps  of  Engineers  had  demonstrated  previous¬ 
ly— that  ADR  techniques  could  be  used  successfully  in 
resolving  contract  disputes. 


Lehman’*  Memorandum 

"The  Navy  has  experienced  an  explosion  in  many 
areas  of  its  litigation  over  the  past  five  years,  includ¬ 
ing  a  100  percent  increase  in  contract  disputes  before 
the  Armed  Services  Board  of  Contract  Appeals," 
Lehman  observed  in  his  Dec.  23  memorandum.  “We 
must  explore  alternative  methods  of  resolving  cases 
in  litigation  which  both  efficiently  use  scarce  re¬ 
sources  and  adequately  protect  the  Navy’s  interests.” 
Every  reasonable  step  must  be  taken  to  resolve  dis¬ 
putes  prior  to  litigation,  he  noted. 

Lehman  sent  all  Navy  Assistant  Secretaries  the  new 
procedures  to  be  used  in  conducting  the  alternative 
disputes  resolution  program.  “I  believe  that  tech¬ 
niques  such  as  these  bear  great  promise  in  contract 
disputes  resolution  and  should  be  tested  throughout 
the  Navy  acquisition  community." 

The  memo  directed  that  the  new  ADR  program  be 
implemented  on  a  test  basis  by  all  Navy  contracting 
activities,  under  guidance  from  the  General  Counsel's 
Office.  “Each  contract  now  pending  and  those  filed 
during  this  test  period  will  be  reviewed  and  ADR 
techniques  used  if  reasonable,”  Lehman  said.  “At  the 
conclusion  of  the  test,  the  General  Counsel  will  assess 
and  report  on  the  test  results." 

ADR  Techniques 

“It  is  the  policy  of  the  Department  of  the  Navy  to 
utilize  ADR  in  every  appropriate  case,”  according  to 
the  new  procedures.  “The  approval  of  the  General 
Counsel. . .  or  his  designee  must  be  obtained  before  the 
Navy  agrees  to  utilize  ADR  with  regard  to  any  par¬ 
ticular  case.” 

In  selecting  cases  for  possible  minitrial  or  other 
ADR  techniques,  the  new  policy  states  that  the  fact 
that  legal  issues  (such  as  those  involving  contract 
interpretation)  are  involved  should  not  necessarily 
eliminate  a  case  from  consideration.  “Similarly,  the 
amount  in  dispute  is  a  relevant  factor  to  use,  but 
should  not  solely  control  the  decision." 

[Text]  The  best  candidates  for  ADR  treatment 
are  those  cases  in  which  only  facts  are  in  dis¬ 
pute,  while  the  most  difficult  are  those  in  which 
disputed  law  is  applied  to  uncontroverted  facts. 
Two  types  of  cases  have  generally  proven  to  be 
poor  candidates:  those  involving  disputes  con¬ 
trolled  by  clear  legal  precedent,  making  compro¬ 
mise  difficult,  and  those  whose  resolution  will 
have  a  significant  impact  on  other  pending  cases 
or  on  the  future  conduct  of  the  Navy's  business. 

In  these  cases,  the  value  of  an  authoritative 
decision  on  the  merits  will  usually  outweigh  the 
short-term  benefits  of  a  speedy  resolution  by 
ADR  [End  Text], 

The  procedures  then  explain  the  features  of  the 
minitrial,  which  has  been  used  successfully  by  the 
Corps  of  Engineers  to  resolve  construction  disputes, 
including  one  valued  at  more  than  $50  million  (44  FCR 
501;  43  FCR  257).  The  Administrative  Conference  of 
the  U  S.  has  defined  the  minitrial  as  a  "structured 
settlement  process  in  which  each  side  presents  a 
highly  abbreviated  summary  of  its  case  before  senior 
officials  of  each  party  authorized  to  settle  the  case.” 

The  Navy,  though  not  specifically  adopting  this 
definition,  notes  that  each  party  in  a  minitrial  is  to  be 
given  a  specific  amount  of  time  to  present  its  position 
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before  the  "principals.'’  or  senior  contracting  officials 
who  are  authorized  to  settle  the  dispute. 

The  Corps'  mimtnals  have  featured  use  of  a  “neu¬ 
tral  advisor”  to  preside  over  the  proceeding  and  facili¬ 
tate  a  settlement  (44  FCR  501).  The  Navy  acknowl¬ 
edges  that  parties  to  a  minitrial  may  choose  to  have  a 
neutral  advisor  present,  and  that  the  "best  source"  for 
them  is  the  roster  of  ASBCA  administrative  judges. 
However,  there  is  no  requirement  for  such  an  advisor, 
particularly  in  the  smaller  and  less  complex  cases,  the 
Navy  says. 

In  negotiating  a  minitrial  agreement,  officials 
should  consider  the  following  additional  factors: 

•  The  principals  should  not  have  had  the  responsibil¬ 
ity  for  either  preparing  the  claim  or  denying  it. 

•  The  Navy’s  principal  must  have  contracting  offi¬ 
cer’s  authority. 

•  Post-hearing  discussions  should  not  be  used  in  any 
subsequent  litigation  as  an  admission  of  liability  or  as 
an  indication  of  willingness  to  agree  on  any  aspects  of 
settlement. 

•  The  Navy’s  principal  must  have  the  right  to  con¬ 
sult  with  “non-litigation,  in-house  counsel”  prior  to  a 
final  agreement  on  resolution  of  a  dispute. 

Summary  Procedure* 

While  the  Navy’s  alternative  disputes  resolution 
program  acknowledges  that  the  minitrial  will  be  the 
most  frequently  used  ADR  technique,  it  does  not  ex¬ 
clude  other  methods.  Consequently,  a  “Summary  Bind¬ 
ing  ASBCA  Procedure”  may  be  appropriate  for  resolv¬ 
ing  large  numbers  of  contract  claims  involving 
similar  issues.  This  procedure,  which  would  allow  a 
number  of  cases  to  be  resolved  together  or  sequential¬ 
ly  in  a  short  timeframe,  encompasses  the  following 
features: 

•  The  parties  agree  to  submit  a  joint  motion  to  the 
ASBCA,  allowing  the  case  to  proceed  under  summary 
procedures. 

•  The  parties  would  be  given  a  limited  time  to 
present  their  cases  before  the  ASBCA  administrative 
judge. 

•  The  administrative  judge  would  decide  the  case 
“from  the  bench,”  without  the  need  for  a  written 
opinion;  the  only  document  would  be  a  binding  order 
stating  the  ASBCA’s  decision  and  the  quantum  award¬ 
ed,  if  any. 

•  The  parties  would  waive  their  rights  to  appeal 
under  the  Contract  Disputes  Act. 

•  The  parties  might  wish  to  limit  the  persons  mak¬ 
ing  the  presentations  before  the  ASBCA  to  non-law¬ 
yers  (the  contracting  officer  and  his  counterpart  in  the 
contractor's  organization). 

Prospects  for  ADR  Activity 

ADR  is  a  disputes  resolution  tool,  but  it  is  not  a 
panacea  for  dealing  with  the  “litigation  explosion," 
Turnquist  told  FCR  last  week.  The  Navy  has  to  evalu¬ 
ate  more  than  700  ASBCA  cases,  and  that  is  a  time- 
consuming  project,  he  observed.  Statistics  on  the  num¬ 
ber  of  cases  that  might  be  appropriate  for  ADR 
techniques  probably  will  not  be  available  until  this 
fall,  he  added. 

The  role  of  the  General  Counsel  s  office  will  be  to 
provide  overall  guidance,  and  to  assure  consistency  in 
implementing  the  program,  Turnquist  said.  He  added 
that  the  Navy  was  not  planning  to  establish  an  office 


that  would  be  responsible  for  conducting  minitrials. 
“We  have  no  basis  for  concluding  that  there  will  be  a 
big  volume  [of  cases];  even  in  the  private  sector  they 
are  not  buried  in  minitrials. " 

The  Navy  and  the  Corps  are  the  only  DOD  compo¬ 
nents  with  alternative  disputes  resoltion/mimtrial 
programs,  Turnquist  observed,  adding  that  he  was 
unaware  of  any  efforts  by  the  Army,  Air  Force  or 
DLA  in  this  area.  However,  those  agencies  have  re¬ 
ceived  copies  of  Lehman's  memo  and  the  ADR  proce¬ 
dures,  he  said.  In  fact,  the  Corps  was  virtually  alone 
among  government  agencies  in  doing  minitrials  until 
Lehman  signed  the  memo,  he  maintained.  “[ADR]  is  a 
coming  subject;  there’s  a  lot  more  talking  going  on 
within  the  government  [about  it]  because  of  the  bur¬ 
geoning  workloads  and  shrinking  resources." 

Navy's  1986  Minitrials 

“We  validated  the  Corps’  experience”  before  recom¬ 
mending  that  the  Navy  implement  an  ADR  program. 
Turnquist  told  FCR  Feb.  27.  He  was  referring  to  three 
minitrials  held  last  summer.  The  three  cases  involved 
overhead  cost  disputes  between  $2  million  and  $5 
million;  two  were  settled,  and  issues  were  narrowed 
for  trial  in  the  remaining  case,  he  pointed  out,  calling 
the  efforts  a  success.  However,  the  Navy  attorney 
indicated  that  neither  the  Navy  nor <  the  contractors 
wished  to  elaborate  on  the  specifics  of  these  mini¬ 
trials,  saying  that  it  “did  not  further  the  program.” 
Minitrials  have  not  been  free  from  controversy: 
charges  that  the  settlement  in  the  Corps’  Tenn-Tom 
Constructors  minitrial  was  too  generous  to  the  con¬ 
tractor  resulted  in  an  Inspector  General’s  investiga¬ 
tion  (46  FCR  352). 

Agencies  are  not  going  to  resolve  every  case 
through  ADR  techniques,  Turnquist  emphasized,  "but 
it  is  a  useful  tool.” 

The  Navy  ADR  procedures  appear  in  the  text 
section. 
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Federal  Reclamation  Bureau 


Soon  to  Adopt  an  ADR  Plan 


The  Interior  Departments  Bureau  of 
Reclamation  is  now  ironing  out  the 
details  of  a  mini-trial  policy  for  con¬ 
tract  disputes.  The  policy  will  likely 
take  effect  early  in  1987,  according  to 
the  chief  of  the  bureaus  policy 
branch. 

The  policy  chief,  Edward  Muller, 
said  that  the  final  mini-trial  plan  will 
“pretty  much"  resemble  a  draft  of  the 
initiative  circulated  for  comment  to 
contractors  last  fall.  That  detailed 
draft  describes  how  to  select  cases 
suitable  for  a  mini-trial;  to  compose  a 
mini-trial  agreement;  to  choose  a  neu¬ 
tral  to  preside  over  the  mini-trial;  and 
so  forth. 

A  mini-trial  is  a  non-binding, 
structured  settlement  process  in 
which  each  side,  often  after  a  brief 
discovery  period,  makes  a  brief  and 
informal  presentation  of  its  case.  Fol¬ 
lowing  that  information  exchange,  set¬ 
tlement-empowered  party  principals 
try  to  negotiate  an  accord.  Sometimes 
a  neutral  will  conduct  the  abbreviated 
hearing  and  even  assist  in  negotia¬ 
tions;  sometimes  no  neutral  is  used. 

Mr.  Muller  believes  the  mini-trial 
holds  out  great  promise  for  the  com¬ 
plex  contract  disputes  that  arise  from 
the  work  of  the  reclamation  bureau. 
“Our  contracts  are  primarily  for  heavy 
construction,”  he  said.  “We  build 
dams  in  the  West,  canals  and  oilier 
major  construction  works." 

Such  projects  are  fertile  sources 
of  disputes  between  private  contrac¬ 
tors  and  the  federal  government,  Mr. 
Muller  continued.  In  an  interview  with 
Alti’rnntires  in  mid-December,  he  said 
that  there  are  three  major  types  oi 
eonlrmersies  that  arise  mer  the  I)  i- 
re.i'T-  !i*"d.f)rieed  i-wir.-w!-. 
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The  hrst  is  the  viulering  site  dis¬ 
pute,  he  said,  explaining  that  in  these 
cases  contractors  allege  that  the  bu¬ 
reau  was  wrong  about  the  conditions  of 
a  construction  site.  Next  are  those  dis¬ 
putes  in  which  the  bureau  changes  its 
mind  about  the  work  to  be  per¬ 
formed — changes  that  the  contractor 
claims  puts  it  at  a  disadvantage.  And 
last  are  the  “defect  in  specs"  disagree¬ 
ments,  Mr.  Muller  said;  in  these  cases 
the  contractor  alleges  that  the  bureaus 
instructions  for  a  particular  project 
are  impossible  to  fulfill. 

In  the  December  interview,  Mr. 
Muller  estimated  that  the  bureau  had 
S100  million  in  pending  claims 
against  it  on  these  and  other  grounds. 
How  are  these  cases  resolved?  The 
present  dispute  resolution  system, 
based  on  the  Contracts  Dispute  Act  of 
1978,  is  both  slow  and  potentially  ex¬ 
pensive  for  the  bureau,  he  said. 

When  a  contractor  thinks  he  has  a 
grievance  against  the  bureau,  he  files 
a  claim  with  the  contracting  officer, 
who  is  the  bureau  official  who  signed 
the  contract  at  issue,  Mr.  Muller  said. 
That  claim  is  a  request  for  a  certain 
sum,  known  as  an  “equitable  adjust¬ 
ment.” 

60  Days 

The  Contract  Disputes  Act  gives  the 
government  60  days  to  answer  the 
claim  but — especially  when  the  gov¬ 
ernment  audits  the  books  of  the  con¬ 
tractor  in  a  sizable  dispute — that 
period  is  seldom  sufficient  to  resolve 
the  matter.  In  reality,  the  parties  usu¬ 
ally  negotiate  during  this  period,  and 
if  the  government  feels  it  does  not  have 
adequate  information  on  the  matter 
within  ! lie  mandated  00  dav*.  it  will 
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If  this  happens,  the  contractor  can 
do  one  of  two  things.  He  can  appeal 
the  rejection  to  the  Interior  Depart¬ 
ment’s  Board  of  Contract  Appeals 
(BCA),  or  he  can  file  a  suit  in  the 
federal  Court  of  Claims.  Most  ag¬ 
grieved  contractors  opt  for  the  former, 
Mr.  Muller  said,  explaining  that  the 
BCA  is  “cheaper"  for  litigants  be¬ 
cause  its  proceedings  are  relatively 
informal. 

But  “our  board  is  so  backlogged  it 
can  take  two  to  three  years  to  have  a 
case  heard,”  Mr.  Muller  said.  This 
delay,  costly  to  both  the  private  con¬ 
tractor  and  the  government,  is  par¬ 
ticularly  onerous  to  the  latter  if  it 
loses.  “If  we  lose  a  case  we  have  to  pay 
interest,”  said  Mr.  Muller.  And  with 
the  current  BCA  backlog,  he  ob¬ 
served,  “that  could  be  three  years’ 
worth  of  interest." 

And  so  the  bureau  searched  for 
cheaper  and  faster  alternative  meth¬ 
ods  of  dispute  resolution.  The  “pri¬ 
mary  inspiration”  for  the  proposed 
mini-trial  policy,  he  said,  were  docu¬ 
ments  he  received  from  the  CPR  Legal 
Program  Government  Disputes  Com¬ 
mittee.  That  committee  is  a  group  of 
leading  lawyers  searching  for  ADR 
methods  suitable  for  such  cases. 


Policy  Details 

Under  the  bureau's  mini-trial  policy 
draft,  contracting  officers  are  invited 
to  select  a  pending  BCA  contract  case 
for  a  mini-trial — or  to  entertain  a  re¬ 
quest  for  such  from  the  contractor.  The 
procedure  is  voluntary  and  non-bind¬ 
ing;  if  settlement  is  not  reached  the 
parties  can  proceed  to  the  BCA.  Only 
those  cases  with  potential  preceden¬ 
tial  value  or  with  minor  sums  at 
stake — the  exact  sum  was  undeter¬ 
mined  at  this  writing — are  not  suit¬ 
able  for  mini-trials,  the  guidelines 
suggest. 

The  policy  draft  also  requires  that 
parties  to  a  mini-trial  enter  a  mini¬ 
trial  agreement,  which  will  describe 
the  procedures  to  be  used,  the  role  of 
the  neutral,  time  limitations  and  other 
matters.  The  draft  also  directs  that  the 
neutral  be  “an  impartial  third  party 
with  significant  experience  in  Govern¬ 
ment  contracting  and  litigation." 

The  bureaus  settlement-em¬ 
powered  official  must  be  its  chief  ad¬ 
ministrative  officer  or  his  designee, 
according  to  the  draft.  And  the  con¬ 
tractor's  representative,  the  draft  pro¬ 
vides.  “shall  be  a  senior  management 
official  .  .  .  who  nrelerablv  has  not 
been  previously  involved  in  the  prepa¬ 
ration  of  the  claim  or  presentation  of 
the  appeal." 

The  draft  also  cautions  that,  be¬ 
cause  speed  is  a  “major  factor"  in  a 
mini-trial,  “the  schedule  set  forth  in 
the  agreement  must  be  strictly  fol¬ 
lowed.”  The  ADR  procedure  is  to  be 
confidential  as  well,  according  to  the 
draft,  which  also  features  a  sample 
mini-trial  agreement  and  mini-trial 
time  schedule. 

While  some  of  these  provisions  may 
be  revised  in  the  final  draft,  Mr. 
Muller  said,  the  fall  1986  draft  will 
“probably  not  be  substantially 
changed.”  Some  contractors  who  re¬ 
ceived  the  draft  submitted  comments 
on  them,  however,  and  those  com¬ 
ments  had  not  been  scrutinized  at  the 
time  of  Mr.  Muller's  interview. 

But  the  goal  of  the  initiative  re¬ 
mains  constant.  “We  want  to  create  a 
structured  process  for  negotiating  so¬ 
lutions  to  these  disputes,”  Mr.  Muller 
said. 
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POINTS  ON  A  CONTINUUM: 

DISPUTE  RESOLUTION  PROCEDURES  AND  THE  ADMINISTRATIVE  PROCESS 


Philip  J.  Harter 
June  5,  1986* 


This  report  was  prepared  for  the  Administrative  Conference  of  the  United 
States.  The  views  expressed  are  the  author's  alone  and  do  not  necessarily  reflect 
those  of  the  Conference,  its  Committees,  or  staff.  Portions  of  the  report  were 
revised  prior  to  publication  to  reflect  subsequent  developments  in  the  case  law. 
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APPENDIX  II 

CASE  STUDIES  OF  ADMINISTRATIVE  ARBITRATION 

Federal  Insecticide,  Fungicide  and  Rodentlcide  Act. 

The  Federal  Insecticide,  Fungicide  and  Rodenticide  Act380  authorizes  the 
Environmental  Protection  Agency  to  use  data  received  from  one  applicant  for  a 
pesticide  registration  in  support  of  another  applicant's  request  for  registration. 
The  Act  requires  the  applicant  which  benefits  from  the  use  of  another's  data  to 
compensate  the  original  data  submitter  for  its  use.381  FIFRA's  1978  amend¬ 
ments382  mandate  the  use  of  arbitration  to  resolve  disputes  between  pesticide 
manufacturers  concerning  the  amount  of  compensation  owed. 

EPA's  use  of  previously  submitted  data  in  support  of  subsequent  "me-too"  or 
"follow-on"  pesticide  registration  applications  was  first  authorized  by  statute  in 
1972383  in  the  Federal  Environmental  Pesticide  Control  Act,384  which  amended 
FIFRA  to  convert  it  from  a  licensing  and  labelling  statute  into  a  comprehensive 
regulatory  scheme  governing  the  use,  sale  and  labelling  of  pesticides.385  These 
1972  amendments  created  the  data  use  provision  which  requires  an  applicant  to 
compensate  an  original  data  submitter  for  the  benefit  derived  from  the  use  of  its 
data.385  Originally,  EPA  was  to  determine  the  proper  amount  of  compensation 
due  in  cases  in  which  the  parties  could  not  negotiate  a  price.387  However, 
Congress  amended  FIFRA  in  1978,  restructured  the  data  compensation  system  and 


390.  Pub.  L.  No.  80-104;  61  Stat.  163  (1947),  codified  as  amended  7  U.  S.C.  9  194 
et  seq. 

391.  8  3(c)(1)(D);  codified  at  7  U.S.C.  §  136  a(c)(l)(  D) . 

392.  Federal  Pesticides  Act,  Pub.  L.  No.  95-396;  92  Stat.  819  (1978). 

383.  Federal  Environmental  Pesticide  Control  Act,  Pub.  L.  No.  92-516;  86  Stat. 977 
(1972). 

384.  See  Ruckelshaus  v.  Monsanto,  104  S.Ct.  2862  (1984). 

385.  As  enacted  in  1947,  FIFRA  was  primarily  a  licensing  and  labelling  «tatute. 
Under  the  Act,  each  pesticide  had  to  be  registered  with  the  Secretary  of 
Agriculture  prior  to  sale.  The  Act  required  a  manufacturer  seeking  a 
pesticide  registration  to  supply  the  Secretary  with  information  necessary  to 
support  the  claims  made  on  the  label."  The  Act  prohibited  the  Secretary 
from  disclosing  a  manufacturer's  formula  but  was  silent  concerning  the 
Secretary's  obligation  in  regard  to  health  and  safety  data  submitted  with  an 
application.  The  1972  amendments  expanded  FIFRA  to  regulate  the  use,  sale 
and  labelling  of  pesticides.  Congress  added  an  environmental  criterion  to 
the  requirements  for  a  pesticide  registration.  Since  1972  the  administrator 
of  the  Environmental  Protection  Agency  must  find  that  a  pesticide  will  not 
cause  unreasonable  adverse  affects  on  the  environment  before  registering  a 
new  pesticide. 

386.  §  3(c)(1)(D);  86  Stat. 


387.  Id. 
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prescribed  the  use  of  binding  arbitration  to  resolve  disputes  concerning  the 
amount  of  compensation  one  applicant  should  pay  to  another  for  the  use  of  its 

data. 388 


Congress's  reason  for  establishing  binding  arbitration  for  resolution  of  these 
disputes  is  not  entirely  clear. 389  Although  the  data  compensation  provisions 
were  the  subject  of  much  debate,  the  central  issues  involved  what  data  would  be 
compensable  and  the  duration  of  any  compensation  period  accorded  to  original 
data  submissions. 390  The  legislative  history  does  not  explicitly  reveal  why 
Congress  instituted  binding  arbitration.  Congress  was  concerned  that  the 
resolution  of  the  controversies  that  had  developed  over  the  existing  compensation 
scheme  was  consuming  too  many  agency  resources.  It,  and  EPA,  felt  that  these 
decisions  did  "not  require  active  government  involvement,  [but  rather  should]  be 
determined  to  the  fullest  extent  practicable,  within  the  private  sector. "391  The 
notion  of  using  binding  arbitration  emerged  as  a  compromise  between  the  data 
suppliers  and  the  data  users. 392 

It  operates  only  if  the  parties  have  failed  to  agree  on  an  amount  of 
compensation  or  to  a  procedure  for  reaching  agreement.  Thus,  the  legislation 
primarily  encourages  the  parties  to  resolve  a  dispute  over  compensation  through 
private  agreement  and  authorizes  binding  arbitration  only  as  a  last  resort. 393 

FIFRA  grants  original  data  submitters  a  right  to  compensation  when  data  is 
used  for  the  benefit  of  another  applicant  within  fifteen  years  of  the  original  data 
submission. 394  Under  the  Act,  any  applicant  who  will  benefit  from  EPA's  use  of 


388.  7  U.S.C.  §  136a(c)(l)(D). 

389.  U.S.  Congress,  House  Joint  Committee  on  Conference,  to  accompany  S.1678,  a 
bill  to  amend  the  Federal  Insecticide  Fungicide  and  Rodenticide  Act,  95th 
Congress  2nd  Session,  H.  Report  95-1560,  September,  1978;  U.S.  Congress, 
House,  Committee  on  Agriculture,  Report  to  accompany  H.  R.  7073  a  bill  to 
extend  the  Federal  Insecticide  Fungicide  and  Rodenticide  Act,  95th  Congress, 
1st  Session,  H.  Report  No.  95-343;  U.S.  Congress,  House,  Committee  on 
Agriculture,  Report  to  accompany  H.  R.  8681.  95th  Congress  1st  Session,  H. 
Report  No.  95-663. 

390.  U.S.  Congress,  House,  Committee  on  Agriculture,  Report  to  accompany  H.R. 
7073,  95th  Congress  1st  Session,  H.  Report  No.  95-343,  p.  3. 

391.  Statement  of  Sen.  Leahy,  floor  manager  of  S.  1678,  123  Cong.  Rec.  25709 
(1977).  See  the  description  of  Congress's  concern  in  Thomas  v.  Union 
Carbide  Agr.  Products  Co.,  105  S.  Ct.  3325,  3329-3330  (198TT! 

392.  Hearings  on  Extending  and  Amending  FIFRA  before  the  Subcommittee  on 
Department  Investigations,  Oversight,  and  Research  of  the  House  Committee 
on  Agriculture,  95th  Cong.,  1st  Sess.,  522-523  (1977)  (testimony  of  Robert 
Alikonis,  General  Counsel  to  Pesticide  Formulators  Assn.). 

393.  7  U.S.C.  §  136  a(c)(l)(  D)(  ii) . 

394.  §  3(c)(1)(D)  divides  the  data  EPA  may  use  into  three  categories,  data 
supplied  to  EPA  before  1969,  data  supplied  after  1969,  and  data  supplied 
after  1978.  The  Act  permits  EPA  to  use  data  supplied  prior  to  1969  in  its 

(continued...) 
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data  submitted  less  than  fifteen  years  earlier  by  another  applicant  must  make  an 
offer  to  compensate  the  original  data  submitter  for  this  use.  If  after  ninety  days 
the  new  applicant  and  the  original  data  submitter  have  not  reached  agreement  on 

the  amount  and  terms  of  compensation  either  party  may  submit  the  dispute  to 

arbitration  by  filing  a  request  with  the  Federal  Mediation  and  Conciliation 
Service.  Participation  of  both  parties  is  compelled  since  an  original  data 

submitter  who  fails  to  participate  forfeits  its  right  to  compensation  and  any  new 
applicant  who  fails  to  participate  will  be  denied  registration.396 

For  the  purpose  of  complying  with  FIFRA,  the  Federal  Mediation  and  Con¬ 
ciliation  Service  has  adopted  the  roster  of  commercial  arbitrators  of  the  American 
Arbitration  Association  as  well  as  AAA's  FIFRA  arbitration  rules. Requests  for 
arbitration  are  forwarded  directly  to  the  AAA  which  notifies  the  other  party  of 

the  request.396  Unless  the  parties  agree  to  a  different  procedure,  AAA  selects  an 

arbitrator  from  the  AAA  roster  after  each  party  has  reviewed  a  list  of  potential 
arbitrators  and  rated  these  individuals  by  degree  of  acceptability. 399  Unless  the 
parties  specify  otherwise,  a  single  arbitrator  hears  each  dispute.400  Neutrality  is 
the  central  qualification  for  serving  as  an  arbitrator.40^  Each  person  appointed 
as  a  neutral  arbitrator  must  disclose  to  AAA  any  circumstances  which  could  affect 
his  impartiality  including  any  financial  interest,  bias  or  past  relationship  with  any 
of  the  parties.403  AAA  determines  whether  an  arbitrator  is  or  is  not  neutral.403 


3 94. ( ...continued) 

consideration  of  any  application  for  registration  without  the  permission  of 
the  original  data  submitter.  This  data  submitter  is  not  entitled  to  any 
compensation  for  the  use  of  its  data.  EPA  may  use  data  supplied  to  it  after 
1969  in  its  consideration  of  any  other  manufacturer's  application  so  long  as 
the  benefitting  applicant  makes  an  offer  to  compensate  the  data  submitter 
for  the  use  of  its  data.  The  third  category  of  data  is  that  which  is  supplied 
to  EPA  after  September  30,  1978.  FIFRA  guarantees  that  the  applicant  who 
submits  data  after  September  30,  1978  will  have  exclusive  use  of  this  data 
for  a  period  of  ten  years.  At  the  end  of  this  ten  year  period  this  data 
submitter  will  be  entitled  to  compensation  for  the  use  of  its  data  for  a 
period  of  five  years.  See,  §  3(c)(l)(  D)(lii). 

FIFRA  also  provides  for  the  use  of  binding  arbitration  to  resolve  the 
question  of  compensation  when  pesticide  registrants  agree  to  share  the  cost 
of  supplying  EPA  with  any  additional  data  requested  and  are  unable  to  agree 
on  the  amounts  of  contribution.  7  U.S.C.  §  136a(2)(  B)(iii). 


395.  7 

U.S.C.  8 

136a(c)(l)(  D). 

396.  Id 

397.  29 

C.F.R.  8 

1440.1(b). 

398.  29 

C.F.R.  8 

1440.1(a). 

399.  29 

C.F.R.  § 

1440.1  Appendix 

Sec. 

6. 

400.  29 

C.F.R.  § 

1440.1  Appendix 

Sec. 

9. 

401.  29 

C.F.R.  8 

1440.1  Appendix 

Sec. 

5. 

402.  29 

C.F.R.  8 

1440.1  Appendix 

Sec. 

11 
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AAA's  determination  is  appealable  to  FMCS  whose  decision  is  conclusive. 464 

Once  the  arbitrator  is  selected,  the  claimant  or  person  seeking  compensation 
has  60  days  in  which  to  file  a  statement  detailing  the  amount  claimed  and  the 
reasons  to  support  the  claim. 405  The  other  party  then  has  60  days  to  respond.466 
The  parties  may  move  for  discovery  through  written  interrogatories  or  requests 
for  production  of  documents. 46?  The  arbitrator  grants  requests  designed  to 
produce  relevant  evidence  and  allows  discovery  to  a  degree,  "consistent  with  the 
objective  of  securing  a  just  and  inexpensive  determination  of  the  dispute  without 
unnecessary  delay. "408  The  arbitrator  is  empowered  to  order  depositions  upon  a 
showing  of  good  cause. *09  The  arbitrator  may  arrange  a  prehearing  conference  in 
which  the  parties  appear  before  him  to  consider  the  possibility  of  settling  the 
dispute,  narrowing  the  issues,  obtaining  stipulations  or  otherwise  expediting  the 
disposition  of  the  proceeding.416  At  the  hearing,  the  claimant  presents  his  case 
followed  by  the  respondent.411  The  claimant  must  carry  the  burden  of  coming 
forward  with  evidence  to  support  his  claim. 412  The  arbitrator  decides  each  issue 
based  upon  a  preponderance  of  the  evidence.415  Any  party  may  request  that  a 
stenographic  record  of  the  hearing  be  kept  and  designated  the  official  transcript 
of  the  proceeding.414  After  the  hearing,  the  parties  may  submit  written  briefs 
supporting  their  position  and  the  arbitrator  may  at  his  discretion  permit  oral 
argument  on  these  briefs.415 

The  arbitrator  must  issue  a  decision  after  the  proceeding  has  closed.416 
This  decision  must  contain  findings  of  fact  and  conclusions  of  law  with  reasoning 
covering  all  issues  in  dispute  in  the  case.  The  decision  must  also  contain  a 
determination  concerning  any  compensation  due. 


403.  Id. 

404.  Id. 


405.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  13(a) 

406.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  13(b) 

407.  29 

C.F.R.  i 

1440.1 

Appendix 

Sec.  23. 

408.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  23(a) 

409.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  23(b) 

410.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  24. 

411.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  26. 

412.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  28. 

413.  Id. 

414.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  29. 

415.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec  30. 

416.  29 

C.F.R.  § 

1440.1 

Appendix 

Sec.  32. 
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Parties  Involved  in  cases  in  which  the  disputed  amount  is  $25,000  or  less 
may  opt  for  resolution  of  their  dispute  through  an  expedited  procedure. 417  Under 
this  procedure  the  claim  proceeds  to  hearing  within  thirty  days  without  discovery 
or  the  submission  of  briefs.  The  arbitrator's  decision  consists  of  short  summary 
findings  of  fact  and  conclusions  of  law. 

FIFRA  provides  that  an  arbitrator's  decision  is  final  and  conclusive. 418  The 
decision  is  reviewable  in  court  only  in  the  case  of  "fraud,  misrepresentation,  or 
other  misconduct  by  one  of  the  parties  to  the  arbitration  or  the  arbitrator.  .  . 
."419  This  narrow  scope  of  judicial  review  is  typical  of  the  level  of  judicial 
review  available  in  commercial  arbitration. 

The  arbitration  provision  has  sparked  a  host  of  constitutional  challenges  that 
are  reviewed  above.422 


Pension  Benefit  Guaranty  Corporation. 

The  Multiemployer  Pension  Plan  Amendments  Act  of  198042*(  M  PP  AA) 
amended  the  Employee  Retirement  Income  Security  Act  of  1974422  (ERISA),  to 
impose  liability  upon  any  employer  that  withdraws  from  a  multiemployer  pension 
plan.422  MPPAA  requires  pension  plan  sponsors  and  withdrawing  employers  to 
arbitrate  disputes  over  the  amount  of  an  employer's  withdrawal  liability.424 

As  originally  enacted,  ERISA  permitted  employers  to  withdraw  from  multi- 
employer  plans  free  of  any  future  liability  so  long  as  the  plan  did  not  terminate 
within  five  years  of  that  employer's  withdrawal.422  The  employer's  obligation  to 
the  plan  ceased  upon  withdrawal.  However,  the  plan  itself  remained  liable  to  pay 
the  benefits  which  had  been  promised  to  that  employer's  employees  during  the 
period  of  participation.  MPPAA  created  withdrawal  liability  to  prevent  employers 
from  withdrawing  and  leaving  the  plan  obligated  to  pay  the  benefits  from  a 


417.  29  C.F.R.  §  1440.1  Appendix  Sec.  22. 

418.  7  U.S.C.  9  136  a( c)(l)(  D)(ii) . 

419.  Id. 

420.  See  discussion  in  text  at  notes  114-119;  154-165. 

421.  P.L.  No.  96-364,  94  Stat.  1217,  codified  at  29  U.S.C.  §  1381  et.seq. 

422.  P.L.  No.  93-406,  codified  at  29  U.S.C.  §  1001  et.  seq. 

423.  A  multiemployer  pension  plan  is  one  which  is  maintained  under  one  or  more 
collective  bargaining  agreements  and  covers  employees  of  two  or  more 
employers.  Employers  contribute  to  the  plan  fund  at  rates  specified  in  their 
agreements.  These  contributions  are  paid  into  a  pooled  fund  which  is 
administered  by  a  board  of  trustees  composed  of  employer  designated  and 
union  designated  members. 

424.  29  U.S.C.  9  1401. 


425.  29  U.S.C.  §  1001. 
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reduced  pension  fund  pool. 426  Upon  an  employer's  withdrawal  from  a  plan, 
MPPAA  requires  the  plan  sponsor  to  determine  the  extent  of  the  withdrawal 
liability.427  Any  dispute  that  arises  concerning  any  determination  made  by  the 
plan  sponsor  Is  resolved  through  arbitration.428 

MPPAA's  legislative  history  does  not  reveal  why  Congress  instituted  compul¬ 
sory  arbitration  to  determine  a  withdrawing  employer's  liability  to  the  plan 
aponsor.428  The  bill  which  originally  passed  the  House428  did  not  contain  an 
arbitration  provision.  The  Senate  passed  a  bill421  in  the  form  of  a  substitute  to 
the  House  bill.  This  Senate  bill  contained  an  arbitration  provision.  There  is  no 
Senate  Report.  The  House  amended  the  provision  to  affect  the  level  of  judicial 
review,  and  this  was  accepted  by  the  Senate.  The  Conference  Report  is  silent 
concerning  the  arbitration  provision.422 

The  Act  directs  the  Pension  Benefit  Guaranty  Corporation  to  promulgate 
rules  governing  the  conduct  of  the  prescribed  arbitration.422  The  PBGC  published 
•  proposed  rule  on  July  7,  1983. 424  PBGC  received  20  comments  and  incorpor¬ 
ated  many  of  the  suggestions  in  the  final  rule  which  was  published  on  August  27, 
1985.  PBGC  resolved  conflicting  suggestions  by  determining  which  views  best 
fulfilled  the  statutory  mandate  to  establish  "fair  and  equitable  procedures."422 
Prior  to  the  rules'  becoming  effective,  employers  and  plan  sponsors  arbitrated 
their  disputes  under  Multiemployer  Pension  Plan  Arbitration  Rules  jointly  spon¬ 
sored  by  the  International  Foundation  of  Employee  Benefit  Plans  and  the  American 
Arbitration  Association.426  The  new  rules  apply  to  arbitration  proceedings 
initiated,  pursuant  to  Section  42221  of  the  Act,  on  or  after  September  26, 
1985. 427 


426.  U.S.  Congress,  Committee  on  Conference,  96th  Congress  H.  Rept.  96-1343. 

427.  29  U.S.C.  §  1381-1399. 

428.  29  U.S.C.  §  1401. 

429.  U.S.  Congress,  Committee  on  Conference,  96  Congress  H.  Rept.  96-1343; 
House,  Committee  on  Education  and  Labor,  H.  Rept.  96-889. 

430.  H.R.  3904,  May,  1980. 

431.  S.  1076  July,  29,  1980. 

432.  H.  Rept.  96-1343. 

433.  29  U.S.C.  §  1401(a)(2). 

434.  48  Fed.  Reg.  31241  (July  7,  1983). 

435.  50  Fed.  Reg.  34679  (August  27,  1985). 

436.  The  Multiemployer  Pension  Plan  Rules  are  sponsored  by  the  International 
Foundation  of  Employee  Benefit  Plans  and  administered  by  the  American 
Arbitration  Association.  The  rules  became  effective  on  June  1,  1981,  and  are 
available  from  the  AAA. 

437.  50  Fed.  Reg.  34683  (August  27,  1985). 
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In  lieu  of  the  PBGC's  final  rules  governing  arbitration,  disputing  parties  may 
also  use  other  plan  rules  procedures  if  they  are  consistent  with  the  PBGC 
rules  ->8  or  if  they  are  approved  by  the  PBGC  in  accordance  with  procedures  set 
forth  in  §  2641.13.439  The  PBGC  will  approve  the  alternative  procedures  if 

the  proposed  rules  will  be  substantially  fair  to  all  parties  involved  and  if  the 
sponsoring  organization  is  neutral. 440 

Under  the  Act  and  the  PBGC  final  rules, 441  either  of  the  parties  may 
initiate  arbitration  within  the  60  day  period  beginning  on  the  121st  day  after  the 
date  on  which  the  employer  requested  reconsideration,  or  if  the  plan  sponsor  re¬ 
sponds  earlier  to  the  request,  within  60  days  after  the  employer  receives  the 
notification  of  reconsideration.  The  parties  may  jointly  request  arbitration  for 
180  days  after  the  plan  sponsor  has  notified  the  employer  of  the  contractual 
liability  and  demanded  payment. 442 

The  arbitrator's  powers  and  duties  are,  with  a  few  exceptions,  the  same  as 
an  arbitrator  conducting  a  proceeding  under  Title  9  of  the  U.  S.  Code. 443  The 
rules  require  the  arbitrator  to  follow  existing  law,  as  discerned  from  pertinent 
authority. 444  The  regulation  does  not,  however,  tell  the  arbitrator  exactly  where 
settled  law  is  to  be  found. 445 

The  final  rules  differ  from  the  proposed  rules  in  that  they  do  not  paraphrase 
the  statutory  presumptions  that  the  arbitrator  must  make  as  set  forth  in  Section 
4221(a)(3)  of  the  Act.  The  PBGC  agreed  with  several  comments  that  it  was 
superfluous  and  omitted  the  paraphrase  from  the  final  rules. 446 

Under  MPPAA,  a  plan  sponsor's  determinations  are  presumed  correct  unless 
it  is  shown  by  a  preponderance  of  evidence  that  a  determination  is  unreasonable 
or  clearly  erroneous. 447  Withdrawing  employers  criticized  this  presumption, 
arguing  that  plan  sponsors  have  an  incentive  to  find  large  amounts  of  liability  and 
thus  are  not  Impartial  and  do  not  deserve  a  presumption  favoring  their  determina¬ 
tions.  For  example,  in  Board  of  Trustees  of  the  Western  Conference  of  Teamsters 
Pension  Trust  Fund  v.  Thompson  Building  Materials,  Inc,44a  Thompson  contended 


438.  9  2641.1. 

439.  50  Fed.  Reg.  34686  (August  27,  1985). 

440.  §  2641.13(d). 

441.  9  2641. 2(  a)(  1 ) (  2 ) . 

442.  29  U.S.C.  1401  (a)(1). 

443.  9  2641.4(a). 

444.  9  2641.4(b). 

445.  50  Fed.  Reg.  34681. 

446.  50  Fed.  Reg.  34681. 

447.  29  U.S.C.  9  1401(a)(3)(A). 

448.  749  F.  2d  1396  (9th  Clr.  1984). 
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that  the  trustees  of  the  plan  sponsor  have  an  interest  in  establishing  a  large 
liability  and  therefore  the  presumption  favoring  their  determination  constitutes  a 
denial  of  the  employer's  right  to  resolution  of  disputes  before  an  impartial 
tribunal.442  The  court  rejected  this  contention,  finding  that  trustees  do  not  have 
an  Institutional  bias  and  rather  have  a  fiduciary  duty  to  assess  withdrawal  liability 
neutrally  and  reasonably.452  The  court  also  noted  that  MPPAA  carefully  pres¬ 
cribes  the  methods  for  computing  liability  and  allows  trustees  discretion  solely  In 
the  selection  of  the  specific  method  of  computation  to  apply  in  a  particular  case. 
The  court  held  the  exercise  of  this  limited  discretion  insufficient  to  impugn  the 
impartiality  of  the  trustee's  determinations. 

The  PBGC  has  included  discovery  provisions  in  the  final  regulation  based  lar¬ 
gely  upon  the  views  expressed  in  the  comments.  Discovery  provisions  were  not 
part  of  the  proposed  regulation.  The  PBGC  believes  that  fairness  will  often 
require  that  discovery  be  available  to  the  parties  due  to  the  nature  of  the 
withdrawal  disputes. 451  The  arbitrator  controls  the  scopr  of  discovery.452 

The  arbitrator  also  has  discretion  as  to  the  admissibility  of  evidence.  The 
proposed  rules  had  qualified  the  arbitrator's  discretion,  however,  by  requiring 
conformity  to  the  legal  rules  of  evidence  if  the  rights  of  the  parties  would  be 
prejudiced  otherwise.  The  PBGC  omitted  the  qualification  from  the  final  rules 
because  it  agreed  with  several  comments  that  such  a  requirement  was  unnecessary, 
would  invite  appeals  based  on  technicalities,  and  would  put  non-lawyer  arbitrators 
at  a  disadvantage.452 

Although  the  arbitrator  may  call  a  prehearing  conference  under  the  final 
rules,454  the  PBGC  is  not  authorized  to  do  so  as  it  suggested  in  the  proposed 
rules.  Several  comments  objected  to  the  proposed  authorization  because  it  would 
too  deeply  involve  PBGC  in  an  essentially  non-governmental  arbitration.455 

The  arbitration  hearing  date  must  be  no  later  than  50  days  after  the 
arbitrator  accepts  his  appointment,  unless  the  parties  agree  to  proceed  without  a 
hearing  as  allowed  under  2641.4(c).45®  The  proposed  time  limit  of  30  days  had 
been  criticized  by  the  comments  so  the  provision  has  been  extended  in  the  final 
rules.  If  the  parties  cannot  agree  on  a  date  within  a  15  day  period  after  the 
arbitrator's  acceptance,  the  arbitrator  has  10  additional  days  to  set  the  date.45^ 


449.  The  denial  of  the  right  to  an  impartial  tribunal  violates  the  Fifth  Amend¬ 
ment  right  of  due  process. 

450.  749  F.  2d  at  1404-1406. 

451.  50  Fed.  Reg.  34631. 

452.  §  2641.4(2). 

453.  50  Fed.  Reg.  34681. 

454.  §  2641.4(b) 

455.  50  Fed.  Reg.  34681. 

456.  §  2641.5(a). 
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The  parties  may  appear  In  person  or  by  counsel  and  will  be  subject  to  the 
arbitrator's  order  if  they  fail  to  appear  or  file  documents  in  a  timely  manner. 456 
A  stenographic  or  taped  record  of  the  proceeding  will  be  made  upon  the  request 
and  expense  of  any  party.450  The  arbitrator  must  establish  a  procedure  to 
allow  each  party  full  and  equal  opportunity  to  present  his  claims  and  proofs, 
cross-examine  witnesses  and  file  a  brief.460 

The  arbitrator  may  reopen  proceedings  for  good  cause  at  any  time  after  the 
close  of  the  hearing  and  before  the  final  award  is  rendered. 4®1  Although  the 
proposed  rule  required  the  consent  of  both  parties,  the  PBGC  agreed  with  several 
comments  which  objected  to  giving  the  parties  the  power  to  frustrate  the  reopen¬ 
ing.462  The  final  rule,  therefore,  does  not  contain  the  consent  requirement. 

The  arbitrator  must  make  a  written  award  within  30  days  of  the  close  of 
proceedings.462  The  close  of  proceedings  Is  marked  by  either  the  date  the 
hearing  was  closed,  the  date  the  last  brief  or  reply  brief  was  filed,  the  date  the 
reopened  proceedings  were  closed,  or  if  the  parties  waived  a  hearing,  the  date  on 
which  final  statements  and  proofs  were  filed.464 

Two  comments  objected  to  the  time  limits  on  the  arbitrator  to  render  an 
award  because  they  were  unreasonably  short  and  ambiguous.  The  PBGC  clarified 
the  ambiguity  by  explicitly  defining  what  marks  the  closing  of  proceedings  but  did 
not  adopt  the  time  limit  suggestions.  The  PBGC  believes  that  the  limits  are  ade¬ 
quate  because  it  is  the  duty  of  the  arbitrator  to  make  sure  before  he  accepts  the 
appointment,  that  he  will  be  able  to  render  awards  promptly  after  the  close  of 
proceedings.465 

The  arbitrator's  final  award  must  include  a  factual  and  legal  basis  for  the 
his  findings,  adjustments  for  amount  and  schedule  of  payments,  and  a  provision 
for  an  allocation  of  costs.466 

The  requirement  in  the  final  rules  that  the  arbitrator  state  a  factual  and 
legal  basis  for  his  award  is  a  slight  revision  from  the  proposed  requirement  that 
the  arbitrator  explicitly  characterize  his  statements  as  "findings  of  fact"  or 
"conclusions  of  law."  Some  comments  argued  that  non-lawyer  arbitrators  would  be 
burdened  by  making  the  proper  categorization.  The  AAA  also  criticized  the  need 
for  the  arbitrator  to  make  conclusions  of  law  and  noted,  in  fact,  that  the  Federal 


458.  §  2641.5(c). 

459.  §  2641.5(d). 

460.  §  2641.5(e). 
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462.  50  Fed.  Reg.  34682. 

463.  9  2641.7(b). 

464.  9  2641.7(c),  (d),  and  (f). 
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Arbitration  Act  does  not  require  it.  The  PBGC  agreed  that  the  requirement  is  of 
little  value  and,  therefore,  made  clear  in  the  final  rules  that  the  arbitrator  need 
only  state  a  factual  and  legal  basis  for  the  award. 467 

After  the  final  award  has  been  rendered,  the  plan  sponsors  are  required  to 
make  copies  of  the  awards  available  to  the  PBGC  and  contributing  employers.46® 
One  comment  suggested  that  the  PBGC  publish  and  index  awards.  Although  the 
PBGC  lacks  the  resources  to  comply  with  the  suggestion,  it  does  agree  that  the 
awards  should  be  made  public.469 

The  arbitrator's  award  is  reviewable  in  a  United  States  district  court.470 
The  scope  of  judicial  review  of  the  award  is  not  clear  under  the  statute,  however. 
MPPAA  §  4221(b)  contains  two  distinct  references  concerning  judicial  review  of 
an  award.47!  §  4221(b)(2)  authorizes  any  party  to  bring  an  action  in  a  district 
court  in  accordance  with  29  U.  S.C.  §  1451  to  enforce,  vacate,  or  modify  an 
award.  29  U.S.C.  §  1451  provides  that  a  party  adversely  affected  by  the  Act  may 
bring  an  action  in  a  district  court  "for  appropriate  legal  or  equitable  relief  or 
both."  This  provision  for  review  is  modified  by  §  4221(c),  which  provides  that  in 
any  proceeding  under  §  4221(b)  an  arbitrator's  findings  of  fact  will  be  presumed 
correct  subject  to  rebuttal  only  by  a  clear  preponderance  of  evidence.  Thus  § 
4221(b)(2),  modified  by  §  4221(c)  appears  to  authorize  de  novo  review  of  all  issues 
of  law  and  review  of  factual  findings  under  a  clear  preponderance  of  the  evidence 
standard.  This  has  been  the  conclusion  of  most  courts  which  have  interpreted  the 
MPPAA  arbitration  provision.472 

The  provision  for  judicial  review  described  above  is  confused  by  §  4221(b)(3). 
This  section  provides  that  to  the  extent  consistent  with  MPPAA,  arbitration 
proceedings  are  to  be  enforced  as  an  arbitration  carried  out  under  the  United 


467.  50  Fed.  Reg.  34682. 
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471.  Id^ 

472.  See,  Board  of  Trustees  of  the  Western  Conference  of  Teamsters  Pension  Plan 
v.  Thompson  Building  Materials,  749  F.  2d  1396,  1400  (9th  Cir.  1984)  (Court 

interpreted  MPPAA  as  prescribing  de  novo  judicial  review  of  questions  of 
law,  while  arbitrator's  findings  of  fact  are  presumed  correct  unless  rebutted 
by  a  clear  preponderance  of  evidence.);  see  also,  Peick  v.  Pension  Benefit 
Guaranty  Corp.,  742  F.  2d  1247  (7th  Cir.  1983)  (Court  rejected  contention 
that  MPPAA  denies  employers  their  right  to  access  to  courts  stating  that, 
"Arbitration  is  ...  merely  the  first  step  in  resolving  conflicts  arising  under 
the  Act."  742  F.  2d  at  1277.  The  court  viewed  MPPAA  as  providing  a  means 
for  encouraging  parties  to  settle  dispute  and  not  as  a  means  for  reaching  a 
final  determination.);  see  also  LA.M,  National  Pension  Fund  Benefit  Plan  C 
v.  Stockton  TRI  Industries,  727  F.  2d  1204(D.C.  Cir.  1984)  (Court  analogized 
MPPAA  arbitration  to  administrative  agency  action  and  determined  the  scope 
of  review  to  be  equal  to  that  accorded  to  administrative  adjudications). 
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a  es  r  itration  Act.  1  The  Arbitration  Act  provides  very  limited  judicial  re¬ 
view,  applicable  only  in  cases  of  fraud,  partiality  and  misconduct.  To  date  at 
least  one  appellate  court  has  interpreted  §  4221(b)  as  authorizing  only  the  limited 
scope  of  judicial  review  provided  in  the  United  States  Arbitration  Act.474 

The  courts  which  have  interpreted  MPPAA's  arbitration  provisions  thus  far 
have  been  called  upon  to  determine  the  Act's  constitutionality  and  have  not 
actually  reviewed  an  arbitration  decision  under  the  Act.  MPPAA  has  been  upheld 
against  assertions  that  its  provisions  violate  standards  of  due  process;476  deny 
employers  access  to  an  impartial  tribunal;476  commit  a  taking  of  property  without 
just  compensation;477  violate  the  Seventh  Amendments  provision  for  trial  by 
jury;478  and  constitute  a  violation  of  Article  III  of  the  Constitution  by  vesting 
federal  judicial  power  in  arbitrators  who  are  not  federal  Article  III  judges.478 


Commodity  Futures  Trading  Commission  Reparations  Procedures 

The  Commodity  Exchange  Act  of  1974468  established  a  reparations  procedure 
by  which  individuals  alleging  injury  under  the  act  as  a  result  of  a  violation 
caused  by  a  registered  commodities  trading  professional  could  adjudicate  their 
claim  within  the  Commodities  Futures  Trading  Commission.  The  Act  offers  this 
reparations  procedure  as  an  alternative  to  civil  litigation  or  resort  to  a  privately 
sponsored  dispute  resolution  mechanism. 
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478.  Washington  Star  Company  v.  International  Typographical  Union  Negotiated 

Pension  Plan.  729  F.  2d  1502.  1511  (P.C.  Cir.  1984);  Peick  v.  Pension  Benefit 

Guaranty  Corp.,  724  F.  2d  1247,  1277  (7th  Cir.  1983TT” 

479.  Board  of  Trustees  of  the  Western  Conference  of  Teamsters  Pension  Trust 

Fund  v.  Thompson  Building  Materials,  749  F.  2d  1396,  1404-1406  (9th  Cir.  1984). 


480. 


Pub.  L.  93-463. 


605 


The  reparations  procedure  has  processed  approximately  1,000  claims  each 
year  since  Its  inception  in  1976. 48^  From  the  outset,  however,  CEA's  repara¬ 
tions  procedures  frequently  resulted  in  long  delays  and  backlogs.482  Because  the 
procedure  was  not  providing  for  expeditious,  inexpensive  resolution  of  claims  as 
Intended,  Congress  amended  the  reparations  provision  in  1982  to  grant  CFTC  the 
power  to  promulgate  rules,  regulations,  and  orders  necessary  to  provide  for  the 
efficient  and  expeditious  administration  of  reparations  claims.482  Under  this 
authority,  CFTC  issued  reparations  rules,  completely  revising  the  reparations  pro¬ 
cedures  originally  established  by  CEA.484  CFTC's  current  rules  create  a  three 
track  decisionmaking  procedure  including  a  voluntary  decisional  procedure 
analogous  to  commercial  arbitration,  a  summary  decisional  procedure  for  claims  of 
up  to  $10,000  and  a  formal  decisional  procedure  for  claims  exceeding  $10,000. 

A  person  who  believes  he  has  been  injured  due  to  a  registrant's  violation  of 
the  Act  may  apply  for  reparations  by  filing  a  complaint  with  the  proceeding  clerk 
of  CFTC's  Office  of  Proceedings.488  This  complaint  must  contain  a  description 
of  the  relevant  facts  under  which  the  alleged  violation  has  occurred,  a  claim  for 
damages,  and  an  election  of  one  of  the  three  decisional  procedures.  The  Office 
of  Proceedings  initially  reviews  the  complaint  and  either  serves  it  upon  the  named 
registrant,  terminates  the  complaint,  or  returns  it  to  the  complainant  for  correc¬ 
tion  of  deficiencies.488  The  Office  of  Proceedings  may  terminate  a  complaint 
only  if  it  raises  claims  which  are  not  cognizable  in  a  reparations  proceeding. 

Upon  receipt  of  a  complaint  a  registrant  must  file  an  answer  within  45 
days.487  The  answer  must  contain  a  detailed  statement  of  the  facts  which 
constitute  the  ground  for  a  defense,  any  counterclaims,  and  an  election  of  a 
decisional  procedure.  The  answer  also  may  include  a  motion  for  reconsideration 
of  the  determination  to  forward  the  complaint  under  which  the  registrant  may 
request  a  review  of  the  complaint  for  any  patent  defects  such  as  a  statute  of 
limitations  defense.  The  complainant  is  permitted  thirty  days  in  which  to  reply  to 
any  counterclaim.488  The  failure  to  answer  a  complaint  or  reply  to  a  counter¬ 
claim  acts  as  an  admission  of  the  allegations  and  waives  a  party's  right  to  a  deci¬ 
sional  procedure.483  The  Office  of  Proceedings  may  designate  a  proceedings 
officer  to  enter  findings  of  fact  and  conclusions  of  law,  including  a  reparations 
award  against  a  non-responding  party.  A  default  order  so  entered  will  become  a 
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final  order  of  the  Commission  unless  set  aside  within  thirty  days. 490  Within 
thirty  days,  a  proceeding  officer  may  set  aside  a  default  order  upon  a  party's 
showing  that  it  has  a  reasonable  likelihood  of  success  on  the  merits  and  that  no 
prejudice  would  result  from  proceeding  to  the  merits  of  the  claim.  Once  thirty 
days  have  passed  and  a  default  order  has  become  a  final  order  of  the  Commission, 
the  proceeding  officer  may  only  set  it  aside  if,  in  addition  to  showing  reasonable 
likelihood  of  success  and  that  no  prejudice  would  result,  a  party  establishes  that 
the  order  was  obtained  through  fraud,  mistake,  excusable  neglect  or  that  the 
Commission  lacks  jurisdiction.  In  either  case,  the  proceeding  officer's  decision 
may  be  appealed  to  the  Commission. 

Parties  may  pursue  discovery  under  each  of  the  three  decisional  procedures 
through  requests  for  production  of  documents,  serving  depositions  on  written 
interrogatories  and  requests  for  admissions. 491  Parties  may  seek  all  relevant 
subject  matter  not  subject  to  a  privilege,  except  that  tax  returns  and  personal 
bank  account  records  are  discoverable  only  upon  a  showing  that  such  information 
cannot  be  obtained  by  other  means.  A  party  served  with  a  discovery  request  may 
seek  to  limit  discovery  through  a  motion  for  a  protective  order  by  the  Office  of 
Proceedings.  In  each  of  the  three  decisional  proceedings  discovery  must  be 
completed  within  a  period  of  sixty  days  after  the  Office  of  Proceedings  notifies 
the  parties  of  its  commencement. 

In  the  first  year  following  institution  of  the  new  rules,  from  April  23,  1984, 
to  April  30,  1985,  CFTC  received  441  complaints. 492  The  number  of  complaints 
increased  over  the  last  six  months  30  that  CFTC  projects  that  it  will  receive 
approximately  500-550  cohiplaints  in  fiscal  year  1985.  Of  the  441  complaints 
received  under  the  current  rules,  125  have  been  forwarded  for  a  hearing,  254 
remain  pending  in  the  Complaints  Section  of  the  Office  of  Proceedings  and  82 
have  been  terminated  through  settlement  (28)  or  due  to  a  complainant's  failure  to 
correct  deficiencies  or  because  the  claim  is  barred  by  the  statute  of  limitations  or 
other  patent  defense. 

Among  the  125  case3  forwarded  for  hearing,  56  have  been  pursued  through 
the  formal  decisional  proceeding,  46  through  the  summary  decisional  proceeding 
and  in  23  cases  the  litigants  have  elected  the  voluntary  proceedings. 

As  of  June,  1985,  6  of  the  56  cases  following  the  formal  proceedings  have 
been  completed.  These  6  cases  were  all  resolved  through  settlement  on  the 
average  of  119  days  after  the  case  was  forwarded  from  the  Complaints  section. 
No  case  under  the  formal  decisional  proceedings  has  yet  concluded  through 
judgment. 


490.  17  CFR  §  12.23. 

491.  17  CFR  Subpart  B  §§  12.30-12.36. 

492.  The  statistics  detailing  the  Commission's  experience  under  the  new  repara¬ 
tions  rules  are  taken  from  a  Commodities  Futures  Trading  Commission  Staff 
Document  in  the  form  of  an  Informational  Memorandum  to  the  Commission 
from  Executive  Director  Molly  G.  Bayley,  "Report  to  the  Commission  on  the 
Operation  of  the  New  Reparations  Rules,"  June  11,  1985.  In  addition  to  the 
cases  processed  under  the  new  reparations  rules,  from  April  23,  1984  to  April 
30,  1985,  the  Commission  also  processed  320  reparations  cases  which  had 
been  filed  prior  to  April  23,  1985,  under  the  old  reparations  rules. 
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Under  the  summary  proceedings,  judgments  have  been  reached  in  4  cases  out 
of  the  46  forwarded  to  a  judgment  officer.  In  addition,  one  case  was  settled  and 
another  was  resolved  through  a  Judgment  against  one  party  and  settlement  with 
the  other  parties.  These  case  have  concluded  on  an  average  of  47  days  after  the 
cases  were  forwarded  from  the  Complaints  section  of  the  Office  of  Proceedings  to 
the  Hearings  section. 

Of  the  23  cases  following  the  voluntary  proceedings,  five  have  been  decided 
by  Judgment  officers.  These  decisions  have  been  reached  an  average  of  40  days 
after  the  cases  were  forwarded  to  the  judgment  officer. 

In  June,  1985,  254  cases  were  pending  in  the  Office  of  Proceedings. 

Approximately  80  percent  of  these  cases  had  been  in  the  Office  for  less  than  six 
months  and  more  than  50  percent  had  been  in  the  Office  for  less  than  three 
months.  The  length  of  the  time  pending  before  a  case  is  forwarded  for  a  hearing 
is  attributable  in  part  to  the  time  lags  in  waiting  for  respondents'  answers  and  to 
the  time  spent  waiting  for  complainants'  to  correct  deficiencies  in  original 
complaints. 

The  voluntary  decisional  proceeding  is  patterned  after  commercial  arbitra¬ 
tion.  **93  This  procedure  is  adopted  only  upon  the  consent  of  both  the  com¬ 
plainant  and  the  registrant.  Under  this  procedure  the  parties  waive  any  right  to 
an  oral  hearing  and  any  right  they  may  have  had  to  receive  written  findings  of 
fact,  Commission  review  or  judicial  review.494  Upon  the  election  of  the 
voluntary  proceeding,  the  Office  of  Proceedings  appoints  a  judgment  officer,  who 
is  an  employee  of  CFTC  to  hear  the  claim.49®  This  judgment  officer  hears  all 
motions  concerning  discovery  and  upon  close  of  discovery  makes  an  award  on  the 
basis  of  the  written  documents  submitted.496  The  Judgment  officer's  final 
decision  contains  a  brief  conclusion  concerning  any  alleged  violation  or  counter¬ 
claim  and  an  award  of  damages  without  any  finding  of  fact.497  No  damage 
award  may  exceed  the  amount  requested  as  damages  by  a  party  in  its  pleading. 
The  judgment  officer's  decision  is  final;  it  may  not  be  appealed  to  the  Commission 
or  to  a  court  although  it  may  be  enforced  in  a  United  States  district  court.498 
Despite  this  finality,  the  Commission,  upon  its  own  motion,  may  review  an  award 
to  determine  that  it  is  not  the  result  of  any  fraud,  partiality  or  other  miscon¬ 
duct.499  The  judgment  officer's  conclusion  concerning  a  registrant's  violation  of 
the  Commodity  Exchange  Act  is  not  a  Commission  finding  for  purposes  of  denying 
or  revoking  a  person's  registration  under  the  Act;  it  is  considered  a  final 
Commission  order  however  for  all  other  purposes  and  thus  may  have  res  Judicata 
effect. 
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The  summary  decisional  procedure  is  available  for  resolution  of  reparation 
claims  of  $10,000  or  less. 500  jn  this  proceeding,  as  in  the  voluntary  proceeding, 

idgment  officer  serves  as  decisionmaker. 501 


t  - - - 

a  Commission  employee  known  as  a  judgr 


The  Judgment  officer  plays  a  very  active  role  in  the  summary  procedure  which 
primarily  resolves  disputes  based  upon  written  documentation. 502  The  jud¬ 
gment  officer  rules  upon  discovery  related  motions,  may  conduct  predecision 
conferences  between  the  parties  and  additionally,  on  occasion  may  permit  oral 
testimony  either  in  person  in  Washington,  D.  C.  or  through  a  telephonic  hear¬ 
ing. 503  Oral  testimony  may  be  received  only  after  a  party  shows  that  oral  test¬ 
imony  is  "necessary  or  appropriate  to  resolve  factual  issues  which  are  central  to 
the  proceeding. "504  The  judgment  officer  has  discretion  to  limit  the  issues 

upon  which  oral  testimony  will  be  received.  At  the  close  of  the  evidence,  the 
judgment  officer  must  issue  an  initial  decision  containing  brief  findings  of  fact 
and  determinations  of  all  questions  of  law  including  an  award  of  damages. 505 
Upon  receipt  of  the  judgment  officer's  initial  decision,  either  party  may  appeal  to 
the  Commission.  If  no  appeal  is  taken,  or  is  not  taken  within  30  days  and  if  the 
Commission  does  not  review  the  decision  upon  its  own  motion,  the  judgment  offi¬ 
cer's  decision  becomes  a  final  decision  of  the  Commission. 506 


On  appeal,  the  Commission  reviews  briefs  filed  by  the  parties  and  may  at  its 
discretion  hear  oral  argument. 507  The  Commission  is  not  bound  by  the  findings 
or  determinations  made  by  the  Judgment  officer  although  it  may  summarily  affirm 
an  initial  decision  which  is  substantially  correct. 508  The  Commission  remains 
free  to  make  any  findings  or  conclusions  It  deems  warranted  on  the  basis  of  the 
record  developed.  The  Commission'3  decision  is  appealable  to  the  United  States 
Court  of  Appeals  under  §  14  of  CEA  where  its  findings  of  fact  are  conclusive  if 
supported  by  substantial  evidence. 509 

The  formal  decisional  procedure  is  the  most  detailed  of  the  reparations 
proceedings  and  is  available  for  resolution  of  claims  exceeding  $10,000,510  Under 
this  proceeding  an  administrative  law  judge  presides  over  a  trial-type  hearing  and 
decides  all  claims,  while  a  proceedings  officer  handles  prehearing  motions  includ- 
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ing  ruling  upon  all  discovery  motions. 511  A  proceeding  officer's  decisions  are 
appealable  to  the  ALJ  assigned  to  the  case.51-2  Either  the  proceeding  officer  or 
the  ALJ  may  preside  over  a  prehearing  conference  for  the  purpose  of  narrowing 
the  issues  for  hearing  or  encouraging  settlement  or  the  use  of  the  voluntary 
decisional  procedure. 513 

An  administrative  law  judge  presides  over  the  hearing514  and  has  the  power 
to  dispense  with  oral  testimony  concerning  any  factual  issues  that  can  be 
resolved  solely  through  review  of  submitted  documentary  evidence. 515  However, 
as  a  rule,  administrative  law  judges  are  expected  to  allow  the  opportunity  for  full 
oral  hearings. 516  At  the  hearing,  the  parties  may  conduct  direct  and  cross- 
examination  and  introduce  any  documentary  evidence  which  is  relevant,  material 
and  reliable. 517  All  hearing  proceedings  are  recorded  and  transcribed  under  the 
supervision  of  the  ALJ. 518  At  the  close  of  the  hearing  the  ALJ  may  request  the 
parties  to  file  proposed  findings  of  fact  and  conclusions  of  law. 519 

At  the  conclusion  of  the  proceeding,  the  ALJ  issues  an  initial  decision 
containing  findings  of  fact  and  conclusions  of  law. 520  The  ALJ's  decision 
becomes  a  final  decision  of  the  Commission  unless  a  party  appeals  to  the  Commis¬ 
sion  within  thirty  days  or  the  Commission  itself  moves  to  hear  the  case. 521  The 
Commission's  power  to  review  an  ALJ's  decision  is  the  same  as  its  power  to 
review  initial  decision's  developed  in  the  Summary  Decisional  Procedure.  The 
Commission  receives  briefs  and  at  its  discretion  hears  oral  argument  and  ultimate¬ 
ly  may  make  any  findings  or  conclusions  which  it  determines  are  warranted  by  the 
record.  A  decision  of  the  Commission  is  reviewable  in  the  United  States  Courts 
of  Appeals  under  §  14  of  the  CEA  where  the  Commission's  findings  of  fact  are 
conclusive  if  supported  by  substantial  evidence. 522 
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The  Comprehensive  Environmental  Response,  Compensation  and  Liability 
Act  23  ( CERCLA  or  Superfund)  relies  upon  arbitration  to  resolve  conflicts  arising 
from  the  Environmental  Protection  Agency's  Administrator's  determinations  of 
claims  asserted  against  CERCLA's  Hazardous  Substance  Response  Trust  Fund. 324 

The  Superfund  Act  created  a  Trust  Fund  to  pay  for  the  clean  up  of  hazard¬ 
ous  waste  spills  and  disposal  sites. 325  The  Trust  Fund  may  be  used  to  pay  the 
federal  government's  costs  to  clean  up  hazardous  waste  sites,  the  costs  incurred 
by  any  person  responding  to  actual  or  threatened  hazardous  substance  releases 
and  the  costs  incurred  by  a  state  or  federal  agency  in  restoring,  rehabilitating  or 
replacing  natural  resources  harmed  as  a  result  of  a  hazardous  substances  re¬ 
lease. 326  A  person  who  has  responded  to  a  hazardous  substance  release  or  a 
state  responsible  for  restoring  natural  resources  harmed  by  a  release  may  assert 
claims  against  the  fund  whenever  they  have  not  recovered  from  any  other  poten¬ 
tially  liable  party.  EPA  may  award  claims  for  response  costs  incurred  by  any 
person  so  long  as  the  costs  were  expended  in  compliance  with  the  National 
Contingency  Plan  of  the  Clean  Water  Act  and  were  preauthorized  by  EPA.  EPA 
may  pay  the  costs  incurred  by  a  state  acting  as  trustee  of  natural  resources  so 
long  as  they  were  expended  either  in  accordance  with  a  plan  developed  under 
CERCLA  or  in  response  to  an  emergency. 

Upon  presentation  of  a  claim,  the  EPA  administrator,  must  attempt  to 
negotiate  a  settlement  and  if  unsuccessful,  make  an  award  from  the  fund  or  deny 
the  claim. 327  The  administrator  must  submit  denied  claims  for  arbitration. 328  a 
claimant  may  request  arbitration  of  an  award  the  claimant  finds  unsatisfactory.329 


Under  CERCLA,  the  President  must  establish  a  Board  of  Arbitrators  to  hear 
claims. 330  The  members  of  this  Board  must  be  selected  in  accordance  with 
procedures  utilized  by  the  American  Arbitration  Association.  CERCLA  authorizes 
an  arbitrator  to  conduct  informal  public  hearings  and  issue  written  decisions. 331 
The  Act  provides  for  judicial  review  of  arbitrators'  decisions  in  a  United  States 
district  court.  The  district  court  is  to  uphold  an  arbitrator's  decision  unless  it 
finds  that  decision  constitutes  an  "arbitrary  or  capricious  abuse  of  the  members' 
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discretion. "532 

The  Environmental  Protection  Agency  issued  a  proposed  rule  to  establish 
procedures  for  the  conduct  of  arbitration  on  March  8,  1985, 333  followed  by  a 
60-day  comment  period.  EPA  made  minor  alterations  to  the  rule  and  published 
the  final  rule  on  December  13,  1985. 334  The  rule  provides  that  the  EPA  Adminis¬ 
trator  will  appoint  the  members  of  the  Board  of  Arbitrators.333  The  Adminis¬ 
trator  will  screen  applicants  for  membership  to  the  Board  by  evaluating  such 
criteria  as  background  in  hazardous  substances  or  administrative  procedures.33® 
In  compliance  with  CERCLA,  the  Administrator  will  forward  the  names  and 
qualifications  of  those  applicants  he  selected  to  the  American  Arbitration  Asso¬ 
ciation  (AAA).337  If  the  applicant  meets  the  requirements  of  AAA,  his  name  will 
be  returned  to  the  Administrator  for  possible  appointment  to  the  Board.338  Board 
members  will  receive  three  year  appointments  and  serve  at  the  pleasure  of  the 
Administrator.  Board  members  may  be  removed  for  any  reason  the  Administrator 
deems  appropriate  except  that  a  member  may  not  be  dismissed  during  the  pend¬ 
ency  of  a  claim  in  the  absence  of  a  showing  of  bias,  personal  or  financial  in¬ 
terest.  The  total  number  of  arbitrators  or  board  members  will  be  determined  by 
the  Administrator. 

A  member  of  the  Board  may  arbitrate  a  claim  in  one  of  two  situations:  (l) 
whenever  the  Administrator  denies  a  claim;  or  (2)  whenever  a  person  dissatisfied 
with  an  award  requests  arbitration.  The  arbitrator  may  only  make  awards  which 
are  compensable  from  the  Fund  under  CERCLA's  complex  scheme.  Thus  the  arbi¬ 
trator  may  not  award  claims  which  would  reverse  EPA  decisions  concerning  the 
preauthorization  of  claims  under  the  National  Oil  and  Hazardous  Substances 
Contingency  Plan  and  may  not  award  costs  for  the  harm  caused  to  natural  re¬ 
sources  unless  the  costs  are  distributed  under  a  plan  developed  under  CERCLA  or 
were  expended  in  response  to  an  emergency. 338 

The  proposed  rule  limits  the  arbitrator's  role  to  fact  finding.348  In  deciding 
a  claim,  the  Board  must  apply  legal  standards  as  prescribed  by  EPA  in  the 
"summary  of  applicable  standards  and  principles"  which  EPA  must  develop  for  each 
claim.341  The  rule  also  directs  the  Board  to  accord  "substantial  deference  to  EPA 
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decisions  as  reflected  in  the  administrative  record. "542  Additionally,  the  rule 
absolutely  prohibits  the  Board  from  reviewing  an  Administrator's  decision  to  deny 
a  claim  whenever  that  decision  is  made  "based  on  competing  priorities  for  the 
expenditure  of  Fund  monies. "543  Finally,  claims  by  other  federal  agencies  are  not 
eligible  for  adjudication  by  the  Board.544 


The  Administrator  must  submit  all  denied  claims  to  the  American  Arbitration 
Association  within  five  days.545  The  Administrator  must  include  with  this  denial 
an  explanation  of  the  decision,  a  statement  of  the  legal  standard  applicable  to  the 
claim,  any  other  supporting  documentation  which  EPA  deems  necessary  to  explain 
the  reason  for  denial  and,  if  known,  the  identity  of  any  potentially  responsible 
parties.  At  this  time  the  Administrator  may  also  request  AAA  to  use  expedited 
procedures  to  hear  any  claim  involving  $20,000  or  less.546 

A  claimant  dissatisfied  with  the  Administrator's  award  may  initiate  arbitra¬ 
tion  by  submitting  the  claim  to  AAA  within  30  days  of  the  Administrator's 
decision.547  The  claimant's  submission  must  include  an  explanation  of  the  matter 
and  amount  In  dispute,  and  the  remedy  sought.  The  claimant  must  also  include  a 
copy  of  the  Administrator's  decision,  any  supporting  documents  the  claimant  deems 
necessary  to  support  its  claim  and  the  identity  of  any  potentially  liable  parties,  if 
known.548  Within  5  days  of  receipt  of  a  claim,  AAA  must  notify  the  other  party 
of  the  dispute's  existence  by  sending  that  party  a  copy  of  the  claim.548 


Once  the  claim  has  been  submitted,  AAA  will  distribute  to  the  parties  a  list 
of  potential  arbitrators  drawn  from  the  Board  of  Arbitrators.558  After  the  parties 
have  an  opportunity  to  rate  these  members  in  order  of  preference,  AAA  will 
invite  the  parties  to  accept  one  arbitrator  from  the  list  to  hear  the  claim.  If  the 


parties  do  not  agree  upon  an  arbitrator,  AAA  may  appoint  a  member  to  hear  a 
claim.  Arbitrators  must  immediately  disclose  to  AAA  any  circumstances  likely  to 
affect  impartiality  including  any  bias  or  personal  or  financial  interest  or  past 
relationship  with  the  parties,  their  counsel,  or  any  potentially  responsible  par¬ 
ty. 551  AAA  will  share  this  information  with  the  parties  but  retains  sole  discre¬ 
tion  to  decide  whether  an  arbitrator  should  be  disqualified  due  to  bias  or  interest. 

The  responding  party  to  an  arbitration  has  seven  days  after  receipt  of  the 
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notice  of  the  claim  to  file  an  answer. ->52  jf  arbitration  is  initiated  by  a  claimant, 
EPA  must  file  a  statement  detailing  the  applicable  legal  standards  and  principles 
governing  the  dispute.  Either  party  may  file  an  amended  pleading  after  arbitra¬ 
tion  has  been  initiated,  however,  once  the  arbitrator  has  been  appointed  new 
claims  may  only  be  added  with  the  arbitrator's  consent. 553  Whenever  an  amended 
pleading  is  filed,  the  other  party  has  seven  days  from  the  date  of  receipt  of  such 
pleading  in  which  to  file  an  answer. 

Either  the  arbitrator  or  the  parties  may  request  a  prehearing  conference. 554 
At  such  a  conference  the  parties  are  expected  to  arrange  for  the  exchange  of 
information,  including  witness  statements,  exhibits  and  documents,  and  to  stipulate 
to  uncontested  facts  in  an  effort  to  expedite  the  proceeding.  Arbitrators  may 
encourage  further  settlement  discussions  during  the  prehearing  conference  to 
expedite  the  arbitration  proceedings. 555  The  hearing  must  take  place  at  a 

site  selected  by  the  administrator  with  due  consideration  to  any  requests  by  the 
claimants  and  it  must  occur  no  more  than  60  days  after  the  arbitrator's  appoint¬ 
ment. 556  The  arbitrator  is  responsible  for  making  a  full  record  of  the  hearing 
proceedings.  The  hearing  consists  of  direct  examination  of  witnesses,  cross- 
examination  and  the  submission  of  documentary  proof.  The  parties  may  offer  any 
evidence  they  wish,  subject  to  reasonable  limits  established  by  the  arbitrator. 
The  arbitrator  may  receive  the  evidence  of  witnesses  by  affidavit,  interrogatory, 
or  deposition.  If  the  arbitrator  determines  that  an  inspection  or  investigation  is 
necessary,  the  arbitrator  may  request  that  the  Administrator  conduct  an  investi¬ 
gation  or  inspection  under  CERCLA  §  104(b).  The  administrator  decides  whether 
or  not  to  go  forward  with  such  an  investigation  or  inspection. 

The  arbitration  may  even  proceed  in  the  absence  of  any  party,  who  after 
due  notice  fails  to  be  present,  fails  to  obtain  an  adjournment,  or  fails  to  have 
evidence  presented  on  his  behalf.  The  party  will  be  deemed  to  be  In  default  and 
the  arbitrator  will  require  the  party  who  is  present  to  submit  such  evidence 
necessary  for  the  arbitration  to  make  an  award. 557 

After  the  parties  have  completed  their  presentations  the  arbitrator  may  close 
the  hearing,  or  request  the  submission  of  briefs  or  additional  documents. 

The  arbitrator  must  make  his  decision  within  90  days  of  the  submission  of 
the  claim  to  the  Board. 558  This  period  may  be  extended  upon  consent  of  all 
parties  or  by  the  Administrator  when  a  large  number  of  claims  arising  from  a 
single  Incident  or  set  of  incidents  have  been  consolidated  for  hearing.  The 
arbitrator's  decision  must  be  written  and  contain  a  full  statement  of  the  basis  and 
rationale  for  the  arbitrator's  determination. 
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Expedited  procedures  are  used  to  resolve  claims  that  do  not  exceed  $20,000, 
unless  the  Administrator  demands  full  procedures. 556  in  addition,  the  parties  may 
consent  to  the  use  of  expedited  procedures  to  resolve  claims  of  more  than 
$20,000.  The  $20,000  figure  refers  to  the  amount  in  dispute  between  the  claimant 
and  EPA,  regardless  of  the  amount  of  the  original  claim.566  The  expedited 
procedures  differ  from  the  full  arbitration  procedures  in  that  the  parties  agree  to 
receive  all  required  notices  by  telephone,  followed  by  written  confirmation.  In 
addition,  the  arbitrator  selection  process  is  streamlined  in  that  AAA  submits  a  list 
of  five  potential  arbitrators  to  each  party  from  which  each  party  may  strike  two. 
AAA  will  then  appoint  an  arbitrator  who  will  serve,  subject  to  any  finding  of 
partiality,  bias  or  interest  requiring  disqualification.  The  hearing  must  commence 
within  60  days  of  the  selection  of  the  arbitrator.  Most  expedited  cases  will  be 
heard  within  one  day.  The  arbitrator's  decision  is  due  five  days  after  the  close 
of  the  hearing  unless  the  parties  agree  to  an  extension. 

The  arbitrator's  decision,  whether  rendered  under  the  full  procedures  or 
under  the  expedited  procedures,  may  be  appealed  to  the  United  States  district 
court  in  the  district  in  which  the  arbitration  took  place. 561  CERCLA  instructs 
the  courts  that  an  award  or  decision  of  a  member  of  the  Board  is  binding  and 
conclusive  and  is  not  to  be  overturned  except  in  cases  of  arbitrary  or  capricious 
abuse  of  the  member’s  discretion.  CERCLA  further  provides  that  the  arbitrator's 
decision  is  to  have  no  collateral  effect.  An  arbitrator's  award  is  not  admissible 
as  evidence  of  any  issue  of  fact  or  law  in  any  other  proceeding  under  CERCLA  or 
any  other  provision  of  law.563 

Finally,  §  305.52  of  the  final  rules  Includes  additional  miscellaneous  provis¬ 
ions.  Parties  to  arbitration  must  make  objections,  whether  oral  or  written,  at  the 
earliest  possible  opportunity  or  will  be  deemed  to  have  waived  the  right  to  ob¬ 
ject.563  The  final  rules  al3o  forbid  the  Administrator,  the  parties  and  other 
interested  persons  from  engaging  in  ex  parte  communication  with  the  arbitra¬ 
tor.  564 


Merit  Systems  Protection  Board. 

Background.  Congress  passed  the  Civil  Service  Reform  Act  of  1978  (CSRA  or 
Act),56^  to  promote  a  more  efficient  "civil  service  while  preserving  the  merit 


559.  40  CFR  305.50(a). 

560.  50  Fed.  Reg.  51200.  3 

561.  CERCLA  Sec.  112(b)(4)(G);  40  CFR  305.51(b). 

562.  Id^ 

563.  40  CFR  305.52(a). 

564.  40  CFR  305.52(b). 

565.  5  U.S.C.  §9  1101-8911  (Supp.  IV  1980). 
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principle  in  Federal  employment."566  The  Act  abolished  the  Civil  Service 
Commission  and  replaced  it  with  the  Merit  Systems  Protection  Board  (MSPB  or 
Board).  Under  the  CSRA,  the  Board  is  an  independent,  quasi-judicial  regulatory 
agency  created  to  protect  the  Federal  merit  systems  from  political  abuse  and  to 
resolve  employee  grievances  within  the  systems.567 

To  resolve  employee  grievances,  the  MSPB  began  with-  a  formal  appeals 
procedure  (FAP)  established  under  the  CSRA.  The  Board,  however,  examined 
alternatives  to  the  FAP  because  of  Congressional  interest  in  expediting  the 
personnel  actions  subject  to  the  Board's  appellate  jurisdiction.566  Illustrative  of 
Congressional  intent  is  the  Senate  report,  accompanying  CSRA,  urging  the  MSPB 
to  develop  alternative  methods  for  resolving  appealable  matters  Including  "suitable 
forms  of  conciliation,  mediation,  arbitration,  and  other  methods  mutually  agreeable 
to  the  parties."569 

In  1981,  a  new  chairman  of  MSPB,  familiar  with  "expedited  arbitration"  as 
used  by  unions,  began  to  focus  discussion  on  that  procedure  as  interest  in  it 
Increased  during  the  Air  Traffic  Controllers  (ATC)  union  strike.  The  appeals  from 
the  strikers,  terminated  from  federal  employment,  eventually  Increased  threefold 
the  FY  81  caseload  of  the  MSPB.570  With  the  assistance  of  the  Administrative 
Conference  of  the  United  States  (ACUS),  the  MSPB  began  development  of  what 
became  the  "Appeals  Arbitration  Procedure"  ( AAP) .  The  AAP,  later  modified  as 
the  "Voluntary  Expedited  Appeals  Procedure"  (VEAP),  is  an  alternative  to  the 
more  formal  appeal  procedure  (FAP).  The  Board's  objective  was  to  design  an 
informal,  simplified,  less  costly  system  to  adjudicate  routine,  non-precedential 
appeals  while  preserving  fair,  impartial  forums.  The  Board's  expectations  are 
reflected  in  its  statement  of  goals  and  objectives: 

•  The  system  will  not  only  be  fair  and  fast,  but  also  one  which  Is 
recognized  and  accepted  as  such  by  employees  and  agency  management. 

•  It  will  encourage  the  Informal  resolution  of  disputes  in  the  proceeding, 
including  settlement  by  agreement  between  the  parties. 

•  It  will  cover  as  many  kinds  of  appealable  matters  as  are  feasible  for 
resolution  through  the  more  Informal  process. 

•  It  will  Improve  the  timeliness  and  cost-effectiveness  of  the  process 
leading  to  the  resolution  of  disputed  personnel  actions. 


566.  S.  Rep.  No.  969,  95th  Cong.,  2d  Sess.  2,  reprinted  in  1978  U.S.  Code  Cong, 
and  Ad.  News  2723,  2724  (hereinafter,  S.  Rep.  No.  969). 

567.  S.  Rep.  No.  969.  The  powers  and  functions  of  the  MSPB  are  set  out  in  5 
U.S.C.  §  1205  (Supp.  IV  1980). 

568.  Pub.  L.  95-454,  92,  Stat.  1111  (1078). 

569.  S.  Rep.  No.  969. 

570.  In  Fiscal  1981,  the  MSPB  issued  5,610  decisions  at  the  regional  level  as  part 
of  the  regular  caseload  and  received  10,356  Air  Traffic  Controller  Appeals. 
U.S.  Merit  Systems  Protection  Board,  Study  of  MSPB  Appeals  Decisions  In 
FY  1981,  December  1982  cited  In  Adams,  supra  note  170. 
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•  It  will  exclude  sensitive  cases  requiring  more  intense  adjudicative 
proceedings,  based  on  the  nature,  gravity  and  complexity  of  the  issues 
involved. 

•  It  will  preserve  the  parties'  rights  to  limited  Board  review  of  major 
procedural  and  legal  errors  In  the  arbitration  award. 57* 

The  MSPB  introduced  its  proposal  for  the  AAP  In  October  1982  to  Federal 
agencies,  unions,  bar  associations,  and  public  interest  groups.572  Comments  were 
requested  and  received  in  December  1982.  MSPB  modified  the  plan  after  review¬ 
ing  comments  and  distributed  a  new  version,  Bulletin  No.  12,  for  public  comment 
on  January  13.  MSPB  received  comments  on  Bulletin  No.  12  through  January  and 
February  and  published  interim  final  rules  effective  in  the  Federal  Register  on 
March  18,  1983,  announcing  the  introduction  of  appeals  arbitration  (AAP),  and  a 
pilot  study  of  the  procedure  to  be  conducted  in  four  MSPB  regions.572  Comments 
were  Invited  through  July  1,  1983.  The  preamble  to  the  interim  rules  did  not 
discuss  the  comments  MSPB  received  nor  reasons  for  changes  from  the  earlier 
drafts. 

Several  important  revisions  of  the  early  proposals  were  included  in  the 
interim  final  rules. 

MSPB  originally  took  the  position  that  the  AAP  would  only  be  available  to 
those  appellants  who  were  not  members  of  a  certified  collective  bargaining  unit. 
The  major  concern  of  union  comments  was  that  it  would  be  "discriminatory"  and 
"anti-union"  to  only  provide  AAP  to  non-union  members.  In  the  interim  final 
rules,  MSPB  extended  AAP  eligibility  to  Include  the  union  appellants. 

Perhaps  the  most  important  revision  from  the  agency's  viewpoint  was  the  proposal 
In  Bulletin  No.  12,  and  retained  in  the  Interim  rules,  to  allow  agencies  a  choice  in 
whether  AAP  would  be  U3ed.  Originally,  agencies  would  have  been  required  to 
participate  in  AAP  if  the  Regional  Director  so  directed.  All  but  one  agency 
commented  that  agency  agreement  should  be  necessary.  Unions  still  favored 
unilateral  election  of  the  AAP  by  the  employee.574  MSPB  compromised  in  Bulletin 
No.  12  in  proposing  that  if  an  employee  elected  AAP,  the  final  decision  would  be 
made  by  the  Regional  Director  after  review  of  the  petition  for  appeal  and  the 
agency's  response. 

Another  revision  involved  the  parties'  right  to  petition  the  full  Board  for  a 
review  of  the  initial  decision.  Initially  MSPB  proposed  that  the  Board  would  not 
reconsider  any  AAP  case  with  the  exception  of  those  requested  by  the  Office  of 
Personnel  Management.  Other  appellants  could  file  civil  suits  from  the  arbitration 
decision  with  a  Circuit  Court  of  Appeals  or  with  the  U.  S.  Court  of  Claims.  Both 
agencies  and  unions,  in  their  comments,  objected  to  the  lack  of  appeal  to  the 
Board.  In  Bulletin  No.  12,  the  MSPB  proposed  a  change  allowing  either  party  to 


571.  Merit  Systems  Protection  Board,  48  Fed.  Reg.  11399. 

572.  The  packet  was  entitled  Voluntary  Arbitration:  An  Alternative  to  Resolution 
of  Employee  Appeals. 

573.  48  Fed.  Reg.  11399.  The  four  MSPB  cities  were  San  Francisco,  Chicago, 
Seattle,  and  Denver.  Dallas  later  joined  the  pilot  program. 

574.  Lawson,  Roseann.  Evaluation  of  the  Merit  Systems  Protection  Board's  Appeals 
Arbitration  Procedure,  p.  11. 
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file  a  petition  for  review  to  the  full  Board  if  the  party  could  (1)  demonstrate 
harmful  procedural  irregularity  in  the  proceedings  before  the  arbitration,  or  (2) 
demonstrate  clear  error  of  law. 575  The  interim  rules  retained  this  change. 

Appeals  Arbitration  Procedure.  The  election  of  the  AAP  begins  with  the 
agency's  notice  of  proposed  action.  The  notice  explains  to  the  employee  his  right 
to  appeal  and  his  option  of  using  the  FAP  or  AAP.  The  employee  has  20  days  to 
appeal  and  has  two  chances  to  request  appeals  arbitration;  first,  at  the  time  of 
filing  a  petition  for  appeal,  or,  second,  within  10  days  from  the  date  of  the 
Board's  order  of  acknowledgement  to  the  agency.  The  agency  has  15  days  from 
the  date  of  the  Board's  order  to  consent  or  decline  to  use  AAP.  Upon  consent¬ 
ing,  the  agency  must  file  a  designation  of  representative  form  and  a  summary  of 
facts  and  legal  issues  raised  in  the  appeal.  Final  decision  to  process  the  case 
under  AAP  or  the  FAP  is  left  to  the  regional  director  after  review  of  the  petition 
for  appeal  and  the  agency's  response.  The  regional  director  or  his  designee  re¬ 
tains  the  right  to  convert  the  case  to  a  formal  appeals  procedure  (FAP),  at  any 
time  prior  to  issuance  of  the  arbitration  award,  in  the  event  circumstances 

warrant. 576 

If  the  appeals  arbitration  procedure  is  granted,  the  regional  director  will 
appoint  an  arbitrator,  on  a  rotating  basis,  from  a  panel  of  presiding  officials  who 
are  designated  for  the  new  procedures  and  have  received  special  training. 577 

The  initial  role  of  the  presiding  official  is  that  of  mediator;  to  explore  the 
potential  for  a  settlement  and  to  encourage  the  parties  to  settle  the  case 
voluntarily.  If  an  informal  settlement  cannot  be  reached,  the  presiding  official 
will  assume  the  role  of  arbitrator  and  proceed  with  the  hearing  if  one  has  been 
requested.  The  parties  may  still  reach  a  voluntary  settlement  agreement  at  any 
time  until  the  issuance  of  an  arbitration  award. 578  jf  the  parties  voluntarily 
resolve  the  dispute  without  an  award,  the  settlement  agreement  is  final  and 
binding  and  the  appeal  will  be  dismissed  with  prejudice.  If  the  terms  are  re¬ 
corded  and  signed,  they  will  be  made  part  of  the  arbitration  record  and  the  Board 
will  retain  jurisdiction  to  ensure  compliance  with  the  agreement.  If  the  settle¬ 
ment  Is  not  recorded,  the  Board  will  not  retain  Jurisdiction  to  ensure  com¬ 
pliance. 579  The  presiding  official  has  the  authority  to  take  all  necessary  action 
to  conduct  a  speedy,  fair,  and  impartial  hearing  and,  unless  expressly  provided 
otherwise  in  the  regulations,  to  follow  the  regulations  under  5  CFR  Part  1201, 
Subpart  B.580 

Unique  to  the  AAP  is  the  requirement  of  both  parties  to  file  a  Joint 

o 

575.  The  formal  appeals  procedures  (FAP)  uses  the  less  restrictive  review  stan¬ 
dard:  "contrary  to  law,  rule  or  regulation." 

576.  §  1201. 201(  a)(b)( c) . 

577.  48  Fed.  Reg.  11399.  The  training  of  presiding  officials  and  regional  directors 
for  the  four  pilot  study  sites  was  held  at  MSPB  headquarters  in  Washington, 
D.C.  on  March  14  and  15,  1983,  three  days  prior  to  the  introduction  of  the  program. 

578.  §  1201.216(a). 

579.  §  1201. 216(b)(l)( 2) . 


580.  §  1201.204  (C)(0). 
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Arbitration  Record  (JAR)  with  the  purpose  of  bringing  the  parties  together  to 
narrow  and  focus  the  issues  in  dispute.  The  JAR  is  to  be  filed  within  30  days 
from  the  date  of  the  Board's  order  of  acknowledgement  and  should  Include  a 
statement  of  issues,  witness  lists,  a  request  for  hearing  and  two  possible  dates  for 
the  hearing. 581  Informal  discovery  will  usually  precede  preparation  of  the  JAR. 
While  the  rights  to  formal  discovery  are  waived  by  the  parties  in  electing  to  use 
the  AAP  instead  of  the  FAP,  the  parties  have  the  duty  to  include  all  known 
relevant  materials  with  their  submissions.582 

Either  party  may  request  a  hearing  which  is  to  be  held  at  the  employment 
site  and  must  be  scheduled  within  a  15-day  period  following  the  due  date,  or 
receipt,  of  the  JAR.582  The  AAP  hearing  is  similar  to  but  more  informal  than 
that  under  the  FAP.  Formal  rules  of  procedure  do  not  apply  but  may  be  liberally 
construed  and  used  as  a  guide  to  admissibility  of  evidence,  motions,  filings  of 
briefs,  etc. 584 

Agencies  are  required  to  make  their  employees  available  as  witnesses  when 
requested  by  the  presiding  official.585  The  arbitrator  may  also  request  the 
production  of  additional  information  or  witnesses  if  needed  for  resolution  of  the 
matter.588  In  the  event  a  party  fails  to  cooperate,  the  presiding  official  may 
impose  appropriate  sanctions.587 

Unlike  the  Formal  Appeals  Procedure,  M3PB  keeps  no  official  transcript  of 
the  AAP  hearing,  although  the  parties  may  provide  for  an  unofficial  one  with  use 
of  a  tape  recorder  or  court  reporter. 

The  record  is  closed  at  either  (a)  the  conclusion  of  the  hearing  or,  if  no 
hearing  has  been  convened,  (b)  on  the  date  set  for  receipt  of  submissions  of  the 
parties.  The  presiding  official  has  discretion  to  accept  additional  evidence  or 
arguments  after  the  closing  of  the  record  if  it  can  be  shown  that  the  new  and 
material  evidence  was  not  available  prior  to  closing  of  the  record.588 

The  presiding  official  is  to  issue  the  arbitration  award  no  later  than  30  days 
from  the  date  the  JAR  was  received  by  the  Board,  (60  days  from  the  date  of  the 
acknowledgement  order)  which  is  half  the  time  allowed  under  the  FAP.588  If  no 
hearing  was  conducted  and  settlement  was  not  reached,  the  presiding  official  is  to 


581.  9  1201.202(c). 

582.  48  Fed.  Reg.  11400. 

583.  §  1201. 205(a)(c) . 

584.  48  Fed.  Reg.  11400. 

585.  9  1201.206(a). 

586.  48  Fed.  Reg.  11400. 

587.  9  1201.213. 

588.  9  1201. 215( a)(b)(c). 

589.  9  1201.204(b). 
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issue  a  written  decision  within  15  days  after  the  record  is  closed. 590  The 
decision  is  to  be  briefer  in  scope  than  it  is  under  the  FAP  due  to  its  non-prece- 
dential  character  and  reliance  on  the  joint  record.  It  is  to  include  a  summary  of 
the  basic  issues,  findings  of  fact  and  conclusions  of  law,  a  holding  affirming, 
revising  or  modifying  the  appealed  action,  and  an  order  of  appropriate  relief.591 
The  award  will  become  final  after  35  days  if  no  petition  for  review  is  filed. 593 

Under  the  interim  rules,  the  Board  would  grant  only  a  limited  review  of  the 
decision  of  the  presiding  official.  By  electing  the  AAP,  the  parties  waived  their 
right,  which  was  available  under  the  FAP,  to  petition  for  review  on  grounds  of 
new  and  material  evidence.593  The  Board  would  only  grant  review  of  a  petition 
which  established:  (a)  demonstrated  harmful  procedural  irregularity  in  the 

proceedings  before  the  arbitrator,  or  (b)  clear  error  of  law.  The  Board  will  issue 
a  final  decision  no  later  than  15  days  from  the  close  of  the  respondent's  filing 
deadline.  The  appellant  retains  the  right  under  the  AAP  to  file  an  appeal  of  the 
final  order  or  decision  of  the  Board  with  the  U.  S.  Court  of  Appeals.594 

Voluntary  Expedited  Appeals  Procedure.  In  response  to  early  evaluation 
findings,  the  MSPB  made  several  modifications  to  the  AAP  in  July  1984,  before 
the  pilot  study  was  completed.  First,  the  name  of  the  AAP  was  changed  to  "the 
voluntary  expedited  appeals  procedure"  (VEAP)  to  reduce  the  confusion  of  the 
AAP  with  labor  arbitration  and  to  emphasize  the  parties'  right  of  choice.  Second, 
the  MSPB  also  changed  the  standard  of  review  of  YEAP  decisions  to  be  uniform 
with  those  of  the  FAP  to  ensure  fairness  regardless  of  forum.  Finally,  the  MSPB 
extended  the  time  allowed  for  its  final  decision  on  a  petition  for  review  from  15 
to  35  days  to  conform  to  that  permitted  by  FAP.595 

Evaluation  of  Appeals  Arbitration.  The  success  of  the  AAP  program  can  be 
measured  by  using  the  MSPB's  statement  of  goals  and  objectives  for  the  AAP  as  a 
basis  for  evaluation.  It  reflects  an  interest  in  providing  federal  employees  and 
agencies  with  a  more  expeditious,  less  costly  means  of  resolving  personnel 
disputes  while  also  affording  a  fair,  impartial  forum  for  hearing  these  disputes. 
From  the  MSPB  perspective,  employee  rights  should  be  balanced  against  the 
efficiency  of  the  system.595  The  MSPB  would  also  measure  success  by  the 


590.  §  1201.217. 

591.  §  1201.217. 

592.  §  1201.217. 

593.  The  waiver  requirement  was  dropped  in  July,  1984  as  a  result  of  the  AAP's 
modification. 

594.  §  1201.221. 

595.  The  provisions  for  Judicial  review  are  found  in  5  U.S.C.  §  7703. 

596.  Meeting  of  Roseann  Lawson  and  Paul  D.  Mahoney,,  Assistant  Managing 
Director  for  Management,  MSPB,  April  19,  1983.  Cited  in  Lawson,  Evaluation 
of  the  Merit  Systems  Protection  Board's  Appeals  Arbitration  Procedures,  Part 

II  -  Introduction,  p.  19. 
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number  of  parties  who  use  the  procedure  time  after  time. 537 

At  the  onset  of  the  program,  agencies  and  appellants  shared  the  concern 
that  procedural  and  substantive  equity  might  be  affected  in  an  expedited  proce¬ 
dure  and  would  measure  success  by  fairness  to  the  parties.  They  would  consider 
the  procedure  a  success  if  the  elements  of  "due  process"  were  preserved  while 
ensuring  that  the  outcomes  remain  consistent  to  those  of  the  more  formal 
procedure. ^38  one  attorney,  who  represented  employees,  believed  that  to  be  suc¬ 
cessful  and  fair,  decisions  of  presiding  officials  should  reflect  the  facts  and 
issues  raised  in  the  JAR  and  in  the  proceedings. 539  Another  commentator 
suggested  that  the  AAP  will  be  successful  if  it  is  attractive  and  workable  for 
inexperienced  representatives  and  pro  se  appellants.®00  Another  appellant's 
attorney  believed  that  for  the  AAP  to  be  a  success,  the  presiding  officials'  awards 
should  withstand  judicial  review.001  Finally,  from  the  Congressional  perspective, 
the  AAP  would  be  labeled  successful  if  the  procedure  could  get  away  from  the 
confrontational  mode  that  exists  at  present  and  if  the  procedure  could  reduce 
costs.602 

A  study  evaluating  the  AAP  pilot  program  was  conducted  by  the  Public 
Policy  Program  of  the  George  Washington  University  under  contract  with  the 
Administrative  Conference  of  the  United  States.  The  study  was  conducted  to 
evaluate  the  success  of  the  AAP  in  achieving  the  objectives  mentioned  above.  It 
focused  on  measures  of  timeliness,  cost  effectiveness,  equity  and  fairness.  The 
following  is  a  summary  of  the  study's  findings  and  recommendations. 

The  study  applied  a  classic  evaluation  model  by  treating  all  AAP  appeals 
cases  as  members  of  the  experimental  group  matched  against  a  control  group 
consisting  of  similar  FAP  cases  in  the  same  regional  site.  The  FAP  cases  used  in 
matching  were  chosen  from  those  that  were  eligible  for  the  AAP  but  instead 
followed  the  FAP.  The  guidelines  used  for  matching  encouraged  selection  of  FAP 
cases  which  would  have  used  roughly  the  same  resources  if  converted  to  AAP.600 
The  3tudy  intended  to  Isolate  the  true  effects  of  the  AAP. 

The  matching  process  began  on  July  1,  1983,  In  the  four  MSPB  regions,  and 


597.  Paul  Trayers,  Labor  Counsel,  MSPB  at  MSPB  Training  Session,  March  15  and 
16,  1983.  Lawson,  p.  19. 

598.  Adams,  supra  note  170  at  37. 

599.  Interview  with  Joseph  Gebhardt,  attorney  practicing  before  the  Board,  May  2, 
1983.  Lawson,  p.  19. 

600.  Edward  Passman,  attorney  practicing  before  the  Board  in  April  18,  1983 
article  In  Federal  Times.  Lawson,  p.  20. 

601.  Interview  with  Joseph  B.  Scott,  attorney  practicing  before  the  MSPB,  May 
18,  1985.  Lawson,  p.  20. 

602  Interview  with  James  Cowen,  Chief  Counsel,  Subcommittee  on  Civil  Service 
and  General  Services,  Senate  Government  Affairs  Committee  at  the  time  of 
the  debate  and  passage  of  the  Civil  Service  Reform  Act.  Mr.  Cowen  was  the 
minority  counsel  to  the  Subcommittee.  Lawson  p.  21. 

603.  Adams,  supra  note  170  at  41. 


621 


then  after  October  1,  1983,  in  the  Dallas  region  which  joined  the  pilot  program 
late.  The  matching  stopped  on  March  31,  1984.  Fifty-four  appeals  cases  formed 
the  experimental  groups.604 

The  data  used  to  develop  the  measures  of  the  AAP's  timeliness,  cost-effect¬ 
iveness,  and  equity  and  fairness  were  drawn  from  administrative  records  and 
surveys.  The  observed  differences  between  the  two  groups  in  the  four  measures 
of  success  were  tested  statistically  to  determine  if  they  reflect  differences  due  to 
the  appeals  procedures  used  or  merely  differences  due  to  random  error. 606  The 
statistical  findings  were  supplemented  by  field  observations  of  the  implementation 
of  the  AAP. 

Implementation  of  the  AAP.  The  study  assessed  how  faithfully  the  design  of 
the  AAP  program  had  been  followed  in  the  field  and  examined  departures  from 
the  design  to  measure  the  impact  on  the  program's  success. 

The  results  were  mixed.  The  MSPB  found  that  it  could  increase  the  number 
of  parties  exposed  to  AAP  by  being  flexible  in  allowing  parties  to  use  the  AAP 
even  after  the  election  time  expired.  As  a  consequence,  however,  the  presiding 
officials  and  the  parties  themselves  felt  extra  pressure  to  meet  the  60  day  sche¬ 
dule.®06  The  MSPB  was  also  flexible  in  solving  the  logistical  problems  of  creating 
a  JAR  by  allowing  the  parties  to  submit  separate  statements.607 

The  presiding  officials  varied  in  their  emphasis  on  their  roles  as  mediators  in 
effectively  facilitating  voluntary  settlements.606  The  study  group  has  recom¬ 
mended  more  extensive  training  of  the  presiding  officials. 

The  study  also  found  that  the  regions  applied  different  AAP  eligibility  stan¬ 
dards.  San  Francisco,  for  example,  was  very  strict  in  accepting  the  expediting 
appeals  cases  and  in  closing  the  appellants'  ten-day  window  for  electing  AAP. 
The  study  group  has  recommended  setting  a  uniform  standard  closer  to  the  more 
flexible  one  applied  in  Chicago  and  Dallas.606  The  experience  in  Chicago  indi¬ 
cated  that  persistent  outreach  efforts  by  MSPB  officials  al3o  can  significantly 
Increase  the  number  of  agencies  and  appellants  electing  to  use  the  AAP.  During 
the  18  month  study,  only  102  appeals,  just  over  two  percent,  of  4,475  appeals 
filed,  were  processed  under  the  AAP  and  VEAP.  Chicago  handled  59.3%  of  the 
total. 

Timeliness  and  Cost-Effectiveness.  The  study  found  that  the  AAP  is 


604.  The  distribution  of  appeals  was  as  follows:  Chicago  -  32,  Dallas  -  4,  Denver 
-  1,  San  Francisco  -  15,  and  Seattle  -  2. 

605.  The  statistical  procedure  employed  was  a  "pair  wise  test  of  mean  differences 
for  correlated  samples"  from  T.  H.,  Wonnacott  and  R.  J.  Wonnacott,  Intro¬ 
ductory  'Statistics,  2nd  ed.,  New  York:  John  Wiley  and  Sons,  Inc.,  1972,  pp. 
171-173.  Adams,  supra  note  170  at  58. 

606.  Adams,  supra  note  170  at  92. 

607.  Id.  at  62. 

608.  Id.  at  92. 
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unequivocally  more  expeditious  than  the  FAP.  The  A  A  P  cases  In  the  pilot  study 
were  processed  in  less  than  half  the  time  of  their  matched  FAP  cases. 610  Also> 
the  odds  of  cases  reaching  voluntary  settlement  are  one  out  of  seven,  which  is 
better  than  twice  those  in  similar  FAP  cases. 611 


For  the  MSPB,  the  AAP  is  clearly  cost-effective  at  a  savings  of  over  40 
percent  per  case.  The  agencies  have  also  found  the  procedure  to  be  less  costly 
In  cases  where  travel  was  required,  where  a  hearing  was  requested  and  witnesses 
called,  and  when  there  was  an  interest  in  voluntary  settlement. 612  The  savings 
for  the  appellants  was  difficult  to  judge  due  to  the  variance  among  the  appeals 
observed.  The  difference  from  the  FAP  is  not  statistically  significant  for  that 
group. 

Equity  and  Fairness.  The  study  focused  on  whether  the  gains  of  cost-ef¬ 
fectiveness  and  time  came  at  the  expense  of  equity  and  fairness  in  both  substance 
and  procedure.  These  issues  were  examined  using  data  drawn  from  administrative 
records  and  mail  survey  of  experimental  and  control  groups. 

One  of  the  most  important  concerns  of  agencies  and  appellants  was  whether 
the  AAP  decisions  would  be  consistent  with  those  under  the  FAP.  The  study 
made  an  indirect  test  by  describing  the  likelihood  that  the  appeals  decision  would 
support  the  initial  agency  decision  in  matched  AAP  and  FAP  cases.  No  difference 
in  the  outcome  was  observed. 613 

Another  measure  of  equity  was  whether  AAP  was  more  accessible  to  appel¬ 
lants  who  wished  to  represent  themselves.  The  results  do  not  point  to  pro  se 
appellants'  ready  adoption  of  the  AAP  where  only  25%  of  the  experimental  (AAP) 
group  Involved  pro  se  appellants  compared  to  39%  pro  se  appellants  in  the  control 
group  and  29%  pro  se  appellants  in  a  larger  group  of  FAP  cases  in  the  five  study 
sites. The  study  recognizes  that  appellants  have  strong  incentives  under  both 
procedures  to  employ  counsel. 

Another  measure  of  equity  is  the  parties'  continued  willingness  to  use  the 
AAP.  While  the  evidence  does  not  indicate  a  steady  increase  in  the  number  of 
appeals  adjudicated  under  the  AAP,  it  does  show  a  continued  willingness  to  use 
the  procedure.  In  Chicago  for  example,  at  least  seven  agencies  consented  to  use 
the  AAP  a  second  time  after  using  it  once. 615  The  reason  the  overall  number  of 
cases  adjudicated  under  the  AAP  remained  low  was  that  many  of  the  agencies 
were  reluctant  to  try  the  AAP  at  all.  Throughout  the  pilot  study,  agencies  in 
three  study  sites  for  example  consented  to  use  the  AAP  in  little  more  than  ten 
percent  of  the  appeals  eligible  whereas  appellants  consented  in  no  fewer  than  25% 
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of  the  cases.®16 

Both  the  appellants  and  the  agencies  who  used  the  AAP  were  also  relatively 
satisfied  with  the  fairness  of  the  various  procedural  steps  of  the  AAP.  The  first 
procedural  step  examined  was  the  preparation  of  the  Joint  Arbitration  Record 
which  is  unique  to  the  AAP  and  intended  to  bring  the  sides  together  to  reduce 
and  focus  the  areas  of  dispute.  The  presiding  official's  response  was  that  the 
JAR  worked  "reasonably"  well  despite  Initial  logistical  problems.  The  agencies  and 
appellants  also  agreed  that  the  JAR  expressed  all  the  important  facts  and  issues 
but  more  30  from  the  agency's  perspective  than  the  appellants'. 

Initially,  the  parties  had  expressed  concern  about  the  AAP's  requirement  that 
they  waive  their  rights  to  formal  discovery  which  is  available,  if  necessary,  under 
the  FAP.  The  parties'  response  to  the  study's  questionnaire  revealed  that  less 
than  half  of  the  appellants  felt  they  were  able  to  obtain  the  information  needed 
to  prepare  the  JAR  while  six  out  of  ten  agency  representatives  either  agreed  or 
strongly  agreed  that  they  were  able  to  get  the  needed  information.  In  comparison 
to  the  responses  from  the  FAP  group,  the  AAP  fared  well  although  the  difference 
is  not  statistically  significant.617 

The  parties  were  also  satisfied  with  the  use  of  the  informal  hearing  under 
the  AAP.  There  is  no  significant  difference  in  satisfaction  between  the  AAP  and 
FAP  in  this  respect.  This  response  is  consistent  with  the  presiding  officials' 
observations  that  they  had  already  considered  the  FAP  hearings  to  be  rather 
informal. 

Finally,  there  was  some  concern  that  fairness  might  be  sacrificed  in  the 
expedited  schedule  that  parties  are  required  to  follow  in  presenting  their  case. 
Although  the  parties  responded  favorably  to  the  question  of  whether  the  AAP 
allowed  enough  time  for  presenting  an  appeal,  their  satisfaction  is  significantly 
less  than  the  parties  appealing  under  the  FAP.616 

The  study  found  that  the  parties'  general  perception  was  that  the  AAP  was 
fair  and  equitable.  Seventy-six  percent  of  the  appellants  strongly  agreed  or 
agreed  that  the  AAP  was  equitable  and  eighty  percent  of  the  agency  representa¬ 
tives  reached  the  same  conclusion.616  A  comparison  of  these  responses  to  the 
responses  from  the  control  group  showed  no  statistical  difference  in  the  level  of 
the  parties'  satisfaction. 
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POINTS  ON  A  CONTINUUM: 

DISPUTE  RESOLUTION  PROCEDURES  AND  THE  ADMINISTRATIVE  PROCESS 


Philip  J.  Harter 
June  S,  1986* 


Thia  report  was  prepared  for  the  Administrative  Conference  of  the  United 
States.  The  views  expressed  are  the  author's  alone  and  do  not  necessarily  reflect 
those  of  the  Conference,  its  Committees,  or  staff.  Portions  of  the  report  were 
revised  prior  to  publication  to  reflect  subsequent  developments  in  the  case  law. 
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YII 

AGENCY  OVERSIGHT  OF  PRIVATE  DISPUTE  RESOLUTION  MECHANISM 

Two  basic,  structural  forms  of  administrative  arbitration  emerge  from  the 
preceding  analysis:  (1)  Programs  that  are  explicitly  within  the  agency  itself  and 
are  used  to  resolve  Issues  that  would  otherwise  be  decided  under  the  customary 
agency  processes. 217  (2)  Programs  that  decide  issues  that  ari3e  because  of  agency 
action,  or  closely  affiliated  with  it,  but  which  are  not  actually  a  part  of  the 
agency;21-8  while  distinct,  they  can  be  viewed  in  some  ways  as  "associated"  with 
the  agency.  A  third  model  of  administrative  arbitration  —  or,  more  accurately, 
administrative  dispute  resolution  --  is  where  the  agency  supervises  a  dispute 
resolution  mechanism  ("DRM")  that  operates  as  a  part  of  a  private  organization. 

A  number  of  programs  require,  or  permit,  private  organizations  to  establish  a 
forum  —  a  DRM  --  for  reviewing  complaints  or  other  issues  that  arise  with 
respect  to  some  particular  activity.  The  circumstances  are  such  that  if  such  a 
program  were  not  established,  the  agency  itself  might  be  required  to  hold  a  hear¬ 
ing  to  resolve  the  matters  presented.  Under  these  programs,  the  agency  may 
specify  minimal  procedures  that  must  be  followed  by  the  private  organization2!® 
and  It  will  review  how  well  the  process  is  working,  but  it  does  not  typically  sit 
in  review  of  any  individual  decision. 

The  Magnuson-  Moss  Warranty  Act220  for  example  is  administered  by  the 
Federal  Trade  Commission  and  encourages  warrantors  to  establish  procedures  to 
resolve  disputes  concerning  warranties  fairly,  and  expeditiously.22!  The  Act 
requires  the  FTC  to  issue  rules  prescribing  the  minimum  requirements  for 'a  DRM 
to  qualify  for  special  treatment.  If  such  a  program  is  established,  a  complaining 
consumer  must  fir3t  turn  to  it  before  proceeding  to  court  or  other  remedy.222  A 
DRM  is  required  to  be  independent  of  warrantor;  have  procedures  that  minimize 


217.  MSPB,  CFTC. 

218.  FIFRA,  Superfund,  PBGC. 

219.  For  example,  see  discussion  of  Medicare  procedures  In  text  associated  with 
notes  130-134,  supra. 

220.  15  U.S.C.  §§  2301-2310. 
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222.  15  C. F. R,  5  703. 


627 


burdens  on  the  consumer;  be  financed  by  the  warrantor;  and  be  designed  to 
achieve  the  basic  goals  of  speed  and  fairness. 223  These  programs  can  obviously 
be  massively  large.  The  Better  Business  Bureau,  for  example,  operates  the 
program  for  some  of  the  auto  companies  and  processes  in  excess  of  a  quarter  of  a 
million  disputes  over  automobile  warranties  per  year. 224 

Programs  such  as  these  are  caught  in  a  dilemma.  On  the  one  hand  the 
procedures  used  by  the  DRM  must  be  sufficiently  rigorous  to  provide  confidence 
on  the  part  of  the  users  that  they  will  receive  a  fair  hearing.  On  tKe  other 
hand,  if  the  procedures  are  too  stringent,  there  will  be  no  incentive  to  establish 
them  —  either  because  they  would  be  too  expensive  to  operate  or  because  they 
would  not  offer  an  attractive  alternative  to  other  available  means  of  resolving  the 
disputes.  The  tension  between  the  two  needs  is  clear  and  has  been  the  subject  of 
controversy  over  the  years. 225  Several  states  have  become  dissatisfied  with  the 
process  and  have  passed  "Lemon  Laws"  going  beyond  the  FTC's  minimal  proce¬ 
dures. 226  The  FTC  has  recently  begun  a  negotiated  rulemaking  to  review  and 
revise  its  rules. 227 

What  is  needed  for  such  a  program  is  to  strike  the  delicate  balance  of 
providing  an  Incentive  to  establish  a  fair  and  effective  program228  ancj  an 
Incentive  to  use  the  process  as  opposed  to  others  that  may  be  available  —  or  to 
ensure  that  it  is  indeed  fair  and  effective  if  those  affected  are  forced  to  use  it 
at  least  in  the  first  instance. 

The  FTC  also  entered  into  a  consent  decree  with  General  Motors  in  settle¬ 
ment  of  its  allegation  that  GM  had  failed  to  notify  customers  of  high  failure  rates 
of  certain  automobile  components  and  that  constituted  a  violation  of  Section  5  of 
the  Federal  Trade  Commission  Act. 229  Instead  of  fighting  the  matter  through  a 
trial  type  hearing  before  the  agency  itself  and  on  through  the  courts,  the 
Commission  entered  into  an  agreement  with  GM  whereby  it  would  establish  a  DRM 
—  the  Better  Business  Bureau  --  to  detacmine  whether  a  particular  car  is  afflicted 
with  the  problems  and  what  should  be  done  to  rectify  the  matter.  Under  the 
process,  the  BBB  attempts  to  mediate  an  agreement  between  the  dealer  and  the 
customer  and,  falling  satisfaction  at  that  point,  the  issue  is  arbitrated. 

The  process  was  criticized  both  on  the  grounds  that  a  refund  should  be 
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225.  See,  Rossi,  Incentives  for  Warrantor  Formation  of  Informal  Dispute  Settle¬ 
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"Business  Groups,  Consumer  Problems:  The  Contradiction  of  Trade  Associa¬ 
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provided  generally  to  all  owners  of  the  affected  cars  —  whether  or  not  they 
displayed  any  of  the  symptoms  —  and  that  the  mediation  entailed  a  burdensome 
extra  step  that  would  likely  not  prove  effective  since  the  customers  had  already 
tried  and  failed  to  reach  agreement  with  the  company.  BBB  has  reported  that 
nearly  90%  of  the  cases  in  one  test  sample  were  settled  by  mediation,  however. 230 

Another  major  example  of  an  agency's  oversight  of  private  dispute  resolution 
mechanisms  Is  the  Securities  and  Exchange  Commission  relationship  with  the 
DRM's  of  the  self- regulatory  organizations  such  as  the  exchanges  and  the 
National  Association  of  Securities  Dealers. 231  The  Commission  must  approve 
particular  rules  that  are  adopted  by  the  SRO's,  some  of  which  deal  with  their 
mechanisms  for  resolving  Issues  that  arise  through  their  actions.  The  Commission 
deferred  developing  rules  establishing  a  nationwide  system  for  resolving  disputes 
between  broker-dealers  and  their  customers  when  the  industry  organized  the 
Securities  Industry  Conference  on  Arbitration  which  in  turn  drafted  a  Uniform 
Code  of  Arbitration.  The  code  has  been  adopted  by  all  ten  of  the  SROs  and  the 
Commission.  As  of  1984,  the  SRO's  had  resolved  almost  5,000  cases. 232 

Other  examples  of  the  private  DRMs  that  are  overseen  by  agencies  are  the 
Medicare  procedures  discussed  above233  and  medical  ethics  panels  in  hospitals. 234 

Supervised  DRMs  can  provide  particular,  specific  decisions  that  can  serve  in 
lieu  of  a  general  regulation. 235  As  a  defense  against  what  it  fears  may  be  more 
Intrusive  regulation,  Industry  frequently  argues  that  It  will  provide  needed 
safeguards,  and  hence  that  additional  regulation  is  not  needed.  Even  if  the 
industry  developed  a  satisfactory  rule,  it  will  not  be  effective  unless  those 
affected  by  it  have  some  opportunity  to  enforce  it  and  that  will  likely  require  a 
means  for  resolving  disputes  that  arising  under  the  program.  These  would  entail 
determining  whether,  in  a  particular  Instances,  the  rule  was  broken;  whether  it 
applies  at  all;  whether  it  takes  into  account  appropriate  considerations;  what 
damages  someone  sustained;  and  so  on,  raising  all  the  issues  that  arise  in  an 
administrative  program.  One  means  o^T  dealing  with  this  situation  is  to  encourage 
the  self  regulation,  but  require  the  establishment  of  a  DRM  to  resolve  the  issues 
that  will  inevitably  arise.  Otherwise,  either  an  agency  or  court  will  have  to 
resolve  the  issues  or  the  program  will  provide  a  privilege  and  not  right,  which  of 


230.  Testimony  of  Dean  Determan  at  ACUS  Hearings,  supra  note  49.  The  process 
has  been  controversial  however.  See,  FTC,  Consumer  Group  Clash  over  GM 
Program,  Washington  Post,  p.  E3  (October  25,  1985)  which  quotes  the  Center 
for  Auto  Safety  as  arguing  "that  the  program  is  'a  disaster  for  consumers'." 
The  Center  alleged  that  the  reviews  of  the  program  have  not  taken  suffi¬ 
cient  account  of  consumers  who  did  not  know  about  the  program  or  who 
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course  is  very  different  from  the  regulation  sought  to  be  forestalled. 

Several  Issues  need  to  be  considered  and  balanced  when  establishing  a  DRM 
that  is  overseen  by  an  agency:  What  the  incentives  are  to  establish  the  program 
in  the  first  place  —  why  would  the  private  organization  want  to  do  it;  what  are 
the  alternatives  to  doing  so.  Secondly,  why  would  those  affected,  such  as 
consumers,  want  to  use  it  instead  of  some  other  process  available.  Or,  if  it3  use 
is  mandatory,  then  the  agency  will  need  to  assure  the  public  that  minimally 
acceptable  procedures  will  be  followed. 236  Finally,  the  agency  needs  to  develop 
an  enforcement  mechanism  by  which  it  will  oversee  the  execution  of  the  proces¬ 
ses.  That  generally  means  the  agency  not  an  individual  appeal,  but  that  it  will 
review  how  well  the  system  is  working  overall  to  determine  whether  the  minimal 
procedures  are  being  met  and  whether  the  procedures  should  be  modified. 


236.  What  should  be  minimally  required  must  necessarily  depend  on  the  nature  of 
the  questions  to  be  resolved.  Thus,  they  process  will  depend  on  the  subject 
matter. 
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APPENDIX  III 

AGENCT  OVERSIGHT  OF  PRIVATE  DISPUTE  RESOLUTION  MECHANISMS 
Securities  and  Exchange  Commission  Oversight  of  Self  Regulatory  Organizations 

The  Securities  and  Exchange  Commission  oversees  the  activities  of  the 
national  securities  exchanges  and  the  over  the  counter  securities  markets.  The 
SEC's  relationship  with  the  exchanges  is  referred  to  as  self-regulation  oversight. 
As  one  commentator  notes: 

Under  a  commonly  held  perception  of  this  relationship,  the 
exchanges  and  the  National  Association  of  Securities  Dealers 
(NASD)  supervise  their  respective  markets  while  the  Com¬ 
mission  asserts  its  reserve  power  only  if  the  SRO's  (self- 
regulatory  organizations)  initial  exercise  of  authority  is 
inadequate.®20 

In  an  often  quoted  passage  William  0.  Douglas,  one-time  Chairman  of  the 
SEC  and  later  Supreme  Court  Justice  describes  the  relationship  between  the 
exchanges  and  the  SEC: 

The  exchanges  would  take  the  leadership  with  Government 
playing  a  residual  role.  Government  would  keep  the  shotgun, 
so  to  speak,  behind  the  door,  loaded,  well  oiled,  cleaned, 
ready  for  use  but  with  the  hope  it  would  never  have  to  be 
used.®2-^ 


This  general  description  of  the  SEC's  role  in  the  regulation  of  securities 
markets  may  understate  the  central  position  the  SEC  actually  holds  in  the  field  of 
securities  regulation.  Although  the  emphasis  is  upon  self-regulation,  the  SEC 
plays  more  than  a  residual  role.  The  SEC's  power  over  this  self  regulation  is 
clearly  set  forth  in  the  Securities  Reform  Act  of  1975.  This  Act  sanctioned  the 
Commission's  broad  authority  over  the  exchanges.  An  exchange  must  apply  to  the 
Commission  to  register  as  a  national  securities  exchange.®22  The  Commission  is 
also  empowered  to  "abrogate,  add  to,  and  delete  from  the  rules  of  a  self-regula¬ 
tory  organization  as  may  be  necessary  to  insure  the  fair  administration  of  the 
SRO  and  to  insure  compliance  with  the  Securities  Exchange  Act."®23  The 
Commission  must  also  receive  notice  of  all  disciplinary  actions  taken  by  SRO's 
against  their  members  and  is  empowered  to  review  these  actions.  The  Commission 
may  also  review  denials  of  membership  or  participation  in  an  SRO.  Finally,  the 
Commission  may  suspend,  revoke,  censure  or  impose  limitations  upon  the  activity 
of  an  SRO  if  it  finds  "after  notice  and  opportunity  for  hearing,  that  such 
self-regulatory  organization  has  violated  or  is  unable  to  comply"  with  the 
Securities  Exchange  Act  or  rules  promulgated  under  it,  or  the  SRO's  own  rules. 


620.  David  A.  Lipton,  The  SEC  or  the  Exchanges:  Who  Should  Do  What  and 
When?  A  Proposal  to  Allocate  Regulatory  Responsibilities  for  Securities 

Markets,  16  UC  Davis  LR  527,  528  (1983). 

621.  Id.  quoting  W.  Douglas,  Democracy  and  Finance  82  (1940)  (speech  delivered 
on  May  20,  1938). 

622.  15  U.S.C.  78s(b)(l). 


623.  15  USC  78s( c) . 
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The  Commission  also  may  at  its  discretion  conduct  investigations  to  determine 
whether  any  person  has  violated,  is  violating  or  is  about  to  violate  any  provision 
of  the  Security  Exchange  Act,  its  rules  or  the  rules  of  a  National  Securities 
Exchange.  The  Commission  may  not,  however,  seek  an  injunction  or  mandamus 
order  against  any  person  for  violation  of  a  rule  of  a  national  securities  exchange 
unless  that  exchange  is  unable  or  unwilling  or  otherwise  has  not  taken  such 
action. ®24  Thus  the  Commission  has  significant  power  with  which  to  exercise 
oversight  over  the  self-regulatory  organizations. 

An  example  of  the  interaction  between  the  Commission  and  the  exchanges  is 
the  experience  of  the  SEC's  encouragement  of  the  use  of  arbitration  for  the 
resolution  of  disputes  between  registered  broker-dealers  and  their  customers. 
Binding  arbitration  clauses  are  not  enforceable  with  respect  to  Federal  Securities 
laws, 625  but  the  Commission  has  strongly  endorsed  the  use  of  "fairly  administered 
arbitration  procedures  as  the  most  cost  effective  means  of  resolving  certain 
disputes  between  broker-dealers  and  their  customers. "626 

On  June  9,  1976,  the  Commission  invited  comments  concerning  the  develop¬ 
ment  of  a  nationwide  dispute  settlement  procedure  for  resolving  disputes  between 
registered  securities  broker-dealers  and  their  customers. 627  The  Commission 
sought  to  establish  a  uniform  system  for  resolving  disputes  involving  small  claims 
to  be  administered  by  the  SROs.  The  Commission  explained  "this  system  could 
provide  for  the  efficient  and  economical  disposition  of  grievances  and  should  not 
be  burdensome,  complex  or  costly  to  the  investor;  in  other  words,  the  system 
could  function  in  a  manner  similar  to  a  small  claims  court."  The  Commission 
anticipated  that  "a  streamlined  dispute  grievance  procedure  will  increase  the 
effectiveness  of  existing  arbitration  facilities  made  available  by  the  American 
Arbitration  Association,  The  American,  Boston,  Cincinnati,  Midwest,  New  York, 
Pacific  and  Philadelphia  Stock  Exchanges,  the  Chicago  Board  Options  Exchange, 
and  the  National  Association  of  Securities  Dealers."  The  comments  received  by 
the  Commission  were  to  be  placed  in  file  No.  S7-639. 

On  November  15,  1977,  the  Commission  requested  comments  on  a  proposed 
dispute  resolution  mechanism  prepared  by  the  SEC's  Office  of  Consumer  Affairs. 
The  Office  of  Consumer  Affairs  recommended  a  three  part  integrated  nationwide 
system  for  complaint  processing  and  resolution  of  investor  disputes  after  conclud¬ 
ing  that  "existing  mechanisms  for  resolving  such  controversies  viz.  litigation  and 
industry  sponsored  arbitration  could  be  more  responsive  to  the  needs  for  inves¬ 
tors. "628  The  first  stage  of  the  mechanism  recommended  by  the  Office  of 
Consumer  Affairs  consists  of  requiring  brokerage  firms  to  establish  a  system  for 
the  receipt,  processing  and  disposition  of  investor  complaints.  The  firms  would  be 
required  to  keep  records  of  this  system  and  periodically  report  on  the  system  to 
the  Commission  and  the  SROs.  The  second  stage  would  consist  of  the  creation  of 
a  uniform  mediation/ arbitration  program.  This  program  would  be  administered  by 
an  independent  organization  which  would  attempt  to  mediate  all  disputes  and 


624.  15  U.S.C.  78a. 

625.  See,  Wllco  v.  Swann,  346  U.S.  427  (1953). 

626.  Securities  Exchange  Act  Release  No.  19813,  May  26,  1983. 

627.  Securities  Exchange  Release  No.  12528. 

628.  Securities  Exchange  Release  No.  12974. 
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provide  arbitrators  for  disputes  where  mediation  is  unsuccessful.  This  stage  ould 
include  a  streamlined  arbitration  process  for  resolution  of  disputes  of  less  than 
$5,000.  The  third  stage  concerns  claims  of  less  than  $1,000.  These  claims  would 
be  decided  by  a  network  of  small  claims  adjusters  on  the  basis  of  written  submis¬ 
sions. 

On  April  26,  1977  in  Securities  Exchange  Act  Release  No.  13470  the  Commis¬ 
sion  deferred  direct  action  on  the  development  of  arbitration  procedures  in 
response  to  the  securities  industry's  self-regulatory  organizations'  decision  to 
establish  a  conference  to  consider  the  implementation  of  a  nationwide  investor 
dispute  resolution  system.  The  Commission  states  "Although  the  Commission  does 
have  extensive  authority  over  the  self-regulatory  organizations,  their  rules  and 
procedures,  it  is  of  the  view  that  it  would  not  be  useful  at  this  time  to  interpose 
itself  in  this  area  since  the  industry  has  manifested  its  intention  to  take  affirma¬ 
tive  action."  The  SRO's  organized  the  Securities  Industry  Conference  on  Arbitra¬ 
tion  (SICA)  which  drafted  a  Uniform  Code  of  Arbitration  which  has  been  adopted 
by  all  ten  of  its  self-regulatory  members  and  approved  by  the  Commission. 

The  simplified  procedures  established  by  SICA  may  be  applied  in  any  dispute 
between  an  investor  and  a  broker-dealer  in  which  the  claim  involves  an  amount  of 
$2,500  or  less.  A  person  with  a  claim  commences  this  process  by  filing  a  claim 
letter,  a  submission  agreement  (an  agreement  to  submit  to  arbitration  and  to  abide 
by  its  decision),  and  a  $15  deposit  with  the  Director  of  Arbitration  of  an  SRO. 
The  Director  of  Arbitration  notifies  the  respondent  of  the  claim  and  allows  the 
party  twenty  days  in  which  to  file  an  answer  and/or  counterclaim.  The  Director 
also  selects  an  arbitrator  to  hear  the  dispute  from  a  roster  maintained  by  the 
sponsoring  SRO.  The  arbitrator  may  request  that  two  additional  arbitrators  be 
empaneled  to  hear  any  dispute.  The  parties  will  be  notified  of  the  name(s)  and 
affiliations  of  the  arbitrator(s).  Each  party  may  request  that  an  arbitrator  be 
disqualified  if  the  party  has  cause  to  believe  the  arbitrator  cannot  make  a  fair 
and  impartial  award. 

Once  selected,  the  arbitrator  will  make  a  decision  and  grant  an  award  on  the 
basis  of  the  written  submissions  of  the  parties  unless  the  investor  requests  or 
consents  to  an  oral  hearing.  The  arbitrator  may  require  the  parties  to  submit 
additional  documentary  evidence.  The  arbitrator's  decision  need  not  detail  the 
reasons  for  an  award  and  this  decision  is  final. 

This  example  illustrates  the  relationship  between  the  SEC  and  the  self-regu¬ 
latory  organizations.  The  SEC  proposed  the  establishment  of  uniform  arbitration 
procedures  for  the  administration  of  small  claims,  but  deferred  governmental 
action  when  the  SROs  undertook  to  institute  a  program  themselves. 


Federal  Trade  Commission 

The  Federal  Trade  Commission  encourages  the  development  of  informal  dis¬ 
pute  settlement  procedures  to  resolve  disputes  concerning  written  warranties  as 
well  as  disputes  concerning  matters  within  the  Commission's  jurisdiction  under 
Section  5  of  the  Federal  Trade  Commission  Act.  The  use  of  informal  dispute 
settlement  procedures  to  resolve  warranty  disputes  is  encouraged  in  the  Mag- 
nuson-Moss  Warranty  Act*>29  The  FTC  also  encourages  the  use  of  informal 
dispute  settlement  procedures  through  the  use  of  consent  orders  under  Section  5 


629.  15  U.S.C.  §§  2301-2310. 
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of  the  FTC  Act.  The  most  significant  effort  in  this  area  involves  the  consent 
order  approved  in  the  case.630 

Informal  Dispute  Settlement  Under  the  Magnuson- Moss  Warranty  Act.  The 
Magnuson- Moss  Warranty  authorizes  the  establishment  of  informal  dispute  settle¬ 
ment  procedures  by  one  or  more  warrantors  to  resolve  disputes  concerning  written 
warranties.  The  Act  states,  "Congress  hereby  declares  It  to  be  its  policy  to 
encourage  warrantors  to  establish  procedures  whereby  consumer  disputes  are  fairly 
and  expeditiously  settled  through  informal  dispute  settlement  mechanisms."631  The 
Act  directs  the  Federal  Trade  Commission  to  issue  rules  prescribing  the  minimum 
requirements  for  an  informal  dispute  resolution  mechanism.  These  rules  appear  at 
15  CFR  Section  703.  A  warrantor  who  complies  with  the  Act  and  the  rule 
promulgated  under  it  may  make  resort  to  the  mechanism  a  condition  precedent  to 
a  civil  suit  under  the  Act.  The  Commission  Is  authorized  to  review  these 
mechanisms.  The  Conference  Report  makes  clear,  however,  that  this  authority  is 
not  intended  to  preclude  the  courts  from  "reviewing  the  fairness  and  compliance 
with  FTC  rules  of  such  procedures."633 

The  Federal  Trade  Commission  issued  its  Informal  Dispute  Settlement 
Procedure  Rule  on  December  31,  1975. 633  The  Commission  noted,  "the  intent  of 
the  Act  is  to  provide  for  a  fair  and  expeditious  settlement  of  consumer  warranty 
disputes,  through  informal  mechanisms  established  voluntarily  by  warrantors."634 
The  rule  seeks  to  "avoid  creating  artificial  or  unnecessary  procedural  burdens  so 
long  as  the  basic  goals  of  speed,  fairness  and  independent  participation  are 
met."635 

Under  the  rule,  a  warrantor  must  inform  a  consumer  of  the  existence  of  the 
mechanism  on  the  face  of  the  warranty.  This  notice  must  include  the  name  and 
address  or  toll-free  telephone  number  of  the  mechanism.  The  notice  must  Inform 
the  consumer  that  the  mechanism  Is  a  prerequisite  to  a  suit  under  the  Magnu- 
son-Moss  Act  but  is  not  a  prerequisite  to  any  other  legal  remedy. 

The  warrantor  must  provide  a  consumer  with  either  a  form  to  file  with  the 
mechanism  or  a  toll-free  telephone  number  to  call  in  the  event  a  dispute 
arises.636  The  warrantor  must  also  provide  the  consumer  with  a  description  of 
the  mechanism  procedures.63^  A  warrantor  is  free  to  maintain  its  own  wholly 
internal  complaint  resolution  procedures  in  addition  to  establishing  a  mechanism 
under  Magnuson- Moss  so  long  as  consumers  are  not  required  to  seek  redress  from 


830.  In  the  Matter  of  General  Motors  Corporation,  Docket  No.  9145  (1983). 

631.  15  U.S.C.  §  2310(a)(1). 

832.  Consumer  Products  Warranty  and  FTC  Improvements  Act:  Conference 

Report  to  accompany  S.356,  December  18,  1974,  p.  26. 

633.  40  Fed.  Reg.  60190  (1975). 

634.  40  Fed.  Reg.  60193. 

635.  40  Fed.  Reg.  60193. 

636.  16  CFR  703.2(c)(1). 

637.  16  CFR  703.2(c)(3). 
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this  internal  process. 

The  cost  of  the  mechanism  is  to  be  borne  by  the  warrantor.  The  Commis¬ 
sion's  rule  prohibits  warrantors  from  charging  consumers  a  fee  for  use  of  the 
mechanism.638  This  prohibition  satisfies  the  concerns  raised  in  the  House 
Committee  Report  which  states,  "informal  dispute  settlement  procedures  must  also 
prohibit  saddling  the  consumer  with  any  costs  which  would  discourage  use  of  the 
procedures."638  The  Commission's  prohibition  on  charging  a  fee  for  use  of  the 
mechanism  has  been  criticized  as  encouraging  frivolous  complaints.640  The 
Commission  adopted  this  position,  however,  because,  1)  the  warrantor  may  compel 
a  consumer  to  use  the  mechanism  prior  to  suing  under  the  Act,  and  2)  the 
decision  of  the  mechanism  is  non-binding. 64* 

A  mechanism  established  under  the  Act  must  function  independent  of  the 
warrantor’s  control.643  The  rule  requires  that  a  mechanism  be  "sufficiently 
insulated"  from  a  warrantor's  control  or  influence  but  does  not  prescribe  the 
structure  of  the  mechanism.  The  majority  of  the  decisionmakers  in  a  given 
dispute  must  be  persons  "having  no  direct  involvement  in  the  manufacture, 
distribution,  sale  or  service  of  any  product."643  The  rule  also  includes  the  general 
obligation  that  "members  [of  the  mechanism]  shall  be  persons  interested  in  the 
fair  and  expeditious  settlement  of  consumer  disputes."644 

The  minimum  operating  procedures  for  a  dispute  settlement  mechanism  are 
set  forth  in  16  CFR  703.5.  The  mechanism  must  first  notify  both  parties  upon  it3 
receipt  of  a  complaint.  The  mechanism  is  further  directed  to  "investigate,  gather, 
and  organize  all  information  necessary  for  a  fair  and  expeditious  decision."645  In 
the  event  that  information  obtained  from  the  parties  is  contradictory,  the 
mechanism  must  offer  each  party  the  opportunity  to  submit  a  written  rebuttal  or 
explanation.  The  mechanism  may  allow  oral  presentations  only  in  disputes  where 
both  the  warrantor  and  the  consumer  consent.  The  rule  does  not  require  the 
mechanism  to  offer  this  option  nor  does  it  prescribe  the  form  of  oral  presentation 
which  may  be  offered. 

The  mechanism  must  issue  a  decision  within  40  days  of  receiving  a  com¬ 
plaint.  This  time  limit  may  be  extended  if  the  delay  is  attributable  to  the 
consumer.  The  mechanism  decision  is  non-binding.  Upon  making  its  decision,  the 
mechanism  must  determine  the  extent  to  which  the  warrantor  will  abide  by  its 


638.  16  CFR  703.3(a). 

639.  House,  Committee  on  Interstate  and  Foreign  Commerce,  Con¬ 
sumer  Product  Warranties  and  FTC  Improvements  Act,  Report  to  accompany 
HR  7917,  June  13,  1974,  p.  40. 
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terms  and  inform  the  consumer  of  this  fact.  The  mechanism  must  also  monitor 
the  performance  of  the  parties  and  keep  statistics  of  the  number  of  disputes 
resolved  and  the  degree  of  warrantor  compliance. 

The  informal  dispute  settlement  mechanism  authorized  by  Magnuson- Moss  is  a 
voluntary  procedure.  A  warrantor  who  establishes  a  mechanism  may,  however, 
make  resort  to  it  a  prerequisite  to  a  lawsuit  under  Magnuson- Moss.  Although  the 
mechanism  decision  is  non-binding,  it  is  admissible  in  court. 646 

Informal  Dispute  Settlement  Under  Section  5  of  the  FTC  Act.  The  FTC  has 
begun  to  encourage  the  establishment  of  informal  dispute  settlement  procedures 
under  its  authority  granted  in  Section  5  of  the  Federal  Trade  Commission  Act  to 
prevent  businesses  from  pursuing  unfair  or  deceptive  trade  practices.  A  principal 
example  of  this  effort  is  a  recent  agreement  reached  between  the  FTC  and 
General  Motors  (GM).  In  1983  the  Commission  approved  a  proposed  consent 
agreement  with  General  Motors  Corp.  (GM)  settling  In  the  Matter  of  General 
Motors  Corporation.647  The  complaint  filed  by  the  FTC  in  August,  1980  alleged 
that  GM  violated  Section  5  of  the  FTC  Act  by  failing  to  notify  customers  of 
serious  problems  or  defects  in  its  products.  The  complaint  defines  serious 
problems  or  defects  as  "the  occurrence  or  likely  occurrence  of  an  abnormal 
number  of  failures  or  malfunctions  of  a  component,  or  group  of  components  or 
systems  where  such  failures  or  malfunctions  are  costly  to  correct  or  may  sub¬ 
stantially  affect  the  quality,  reliability,  durability  or  performance  of  a  motor 
vehicle. "648  The  complaint  lists  three  components  as  illustrative  of  the  existence 
of  defects  in  GM  motor  vehicles.  Specifically,  the  complaint  alleged  defects 
existed  in  1)  the  THM  200  transmission,  used  in  five  to  six  million  automobiles 
since  1976,  2)  the  camshaft  used  in  fifteen  million  305  and  350  cubic  inch  Y-8  en¬ 
gines  since  1974,  and  3)  the  fuel  injection  pumps  and  fuel  injectors  used  in  half  a 
million  diesel  engines  since  1977.  The  complaint  alleges  GM  knew  or  should  have 
known  of  the  existence  of  problems  or  defects  in  its  products  and  failed  to  notify 
consumers  of  these  facts.  The  failure  to  disclose  the  existence  of  serious 
problems  or  defects  is  alleged  to  constitute  an  unfair  or  deceptive  act  or  practice 
in  or  affecting  commerce  in  violation  of  Section  5  of  the  FTC  Act. 

Under  Section  5  of  the  Act  after  the  Commission  issues  a  complaint  a 
hearing  is  held  to  allow  the  party  to  show  why  the  Commission  should  not  issue 
an  order  compelling  the  party  to  cease  and  desist  from  the  violation  charged. 
The  Commission's  decision  is  reviewable  by  the  U.S.  Court  of  Appeals;  findings  of 
fact,  however,  if  supported  by  evidence  are  conclusive.  After  the  practice  has 
been  determined  to  be  unfair  or  deceptive  and  a  cease  and  desist  order  has 
become  final,  the  Commission  may  seek  consumer  redress  under  Section  19  of  the 
Act.  Under  this  Section  the  Commission  may  commence  a  civil  action  against  a 
party  subject  to  a  cease  and  desist  order  and  obtain  consumer  relief  If  a  court  is 
persuaded  that  the  act  or  practice  involved  is  one  which  a  reasonable  man  would 
have  known  under  the  circumstances  was  dishonest  or  fraudulent.  In  such  a 
situation  a  court  may  grant  relief  as  it  finds  necessary  to  redress  injury  to 
consumers  resulting  from  the  deceptive  act  or  practice.  Section  19(b)  states, 
"such  relief  may  Include,  but  shall  not  be  limited  to,  rescission  or  reformation  of 
contracts,  the  refund  of  money  or  return  of  property,  the  payment  of  damages, 


646.  15  U.S.C  9  2310(a)(3),  16  CFR  7035(j). 

647.  Docket  No.  9145. 
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and  public  notification"  of  the  deceptive  act  or  practice.  In  the  case  of  the  Gen¬ 
eral  Motors  agreement,  the  Commission  chose  to  forego  this  litigation  option  in 
favor  of  the  settlement  agreement. 

Under  the  consent  order  signed  by  the  Commission,  GM  agreed  to  establish  a 
nationwide  arbitration  program  to  settle  customer  complaints  concerning  GM 
powertrain  components,  including  transmissions,  camshafts  and  fuel  Injection 
systems.  This  arbitration  program  expands  upon  an  existing  arbitration  program, 
the  Council  of  Better  Business  Bureau's  National  Mediation/ Arbitration  program  in 
which  GM  has  participated  since  1981.  The  program  established  under  the  consent 
order  modifies  BBB's  existing  arbitration  program  in  several  fundamental  respects. 
Under  BBB's  existing  program,  upon  receiving  a  consumer  complaint  the  BBB  staff 
contacts  the  business  involved  in  the  dispute  and  attempts  to  resolve  the  dispute 
through  mediation  between  the  consumer  and  the  business.  If  mediation  fails,  the 
parties  may  agree  to  enter  into  binding  arbitration.  The  consumer  pays  no  fee 
for  participation  in  the  program.  The  mediation/ arbitration  steps  remain  the  same 
under  the  FTC  consent  order  except  that  under  the  consent  order  the  arbitration 
result  is  binding  only  upon  GM;  the  consumer  remains  free  to  reject  this  result 
and  seek  compensation  in  court. 

Arbitrators  are  drawn  from  the  rolls  of  BBB's  trained  volunteer  arbitrators. 
The  consumer  and  GM  each  receive  a  list  of  5  potential  arbitrators  whom  they 
must  rank  in  order  of  preference.  BBB  then  appoints  the  individual  with  the 
highest  mutual  rating  as  arbitrator.  Under  the  consent  agreement  GM  must 
strike  from  consideration  any  arbitrator  who  has  heard  three  or  more  disputes 
involving  the  components  specified  in  the  order.  This  situation  should  not  arise 
however  as  it  is  BBB's  practice  to  limit  its  arbitrators  to  no  more  than  two  cases 
for  the  same  division  of  GM.  This  serves  to  avoid  unfair  selection  advantage.®4® 
Technical  experts  may  be  provided  by  the  BBB  to  assist  the  arbitrator  in 
making  a  decision.  The  parties,  however,  remain  free  to  bring  their  own  techni¬ 
cal  experts  to  testify  at  the  arbitration. 

The  arbitrator  is  to  render  a  decision  within  10  days.  The  BBB  states  that 
"decisions  by  the  arbitrators,  who  represent  a  cross  section  of  their  communities, 
will  be  based  on  standards  of  consumer  expectation  rather  than  legal  or  en¬ 
gineering  standards."®®®  The  decisions  are  intended  to  reflect  the  consumers 
conception  of  fairness. 

GM  agreed  to  submit  all  complaints  concerning  powertrain  components  to 
this  arbitration  process.  Arbitration  will  be  offered  initially  in  39  cities,  however 
BBB  is  prepared  to  administer  GM  cases  in  all  of  its  156  Bureaus.®51  This 
program  is  open  to  all  individuals  with  complaints  concerning  GM  powertrain  com¬ 
ponents,  regardless  of  whether  the  consumer  still  owns  the  automobile. 

GM  agreed  to  notify  by  direct  mail  all  those  who  have  complained  either  to 
the  FTC,  a  state  agency  or  GM  about  a  specified  component  of  the  existence  of 


649.  Comments  of  Council  of  Better  Business  Bureaus,  FTC  Docket  No.  9145,  p.  2036. 

650.  Comments  of  Council  of  Better  Business  Bureaus,  FTC  Docket  No.  9145,  p. 
2026. 

651.  Letter  from  Dean  W.  Determan,  BBB  Mediation/ Arbitration  Division  to  Carol 
Crawford,  FTC  Bureau  of  Consumer  Protection,  June  17,  1983,  FTC  Docket 
No.  91455,  p.  1740-1. 
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the  arbitration  program.  GM  also  agreed  to  publicize  the  arbitration  program  in 
full  page  advertisements  in  national  magazines  to  appear  initially  twice  and  later 
three  times  each  year.  GM  will  also  maintain  a  toll-free  telephone  number  to 
provide  information  concerning  this  program.  The  consent  agreement  binds  GM 
for  a  period  of  eight  years. 


In  addition  to  agreeing  to  submit  all  powertrain  component  disputes  to  the 
BBB's  arbitration  process  GM  also  agreed  to  make  its  product  service  publications 
(PSPs)  available  to  consumers  for  the  next  eight  years.  PSP's  are  notices  and 
articles  distributed  to  GM  dealers  and  employees  which  describe  repair  and  main¬ 
tenance  procedures  for  GM  vehicles.  These  documents  may  help  consumers 
identify  the  source  of  problems  they  have  experienced  with  GM  cars.  GM  also 
agreed  to  prepare  an  index  of  these  previously  internal  documents  and  to  make 
the  index  and  the  documents  themselves  available  to  the  public.  These  indexes 
will  begin  with  the  model  year  1982.  Under  the  consent  agreement  GM  also 
agreed  to  publicize  the  availability  of  the  PSP's  in  the  same  manner  as  it  will 
publicize  the  existence  of  the  arbitration  process.  GM  is  permitted  to  charge 
consumers  for  each  PSP  ordered  in  accord  with  a  price  scale  established  in  the 
consent  order.  Consumers  may  also  obtain  subscriptions  of  all  PSPs  for  a  given 
model  year,  beginning  in  1984,  at  a  cost  not  to  exceed  a  reasonable  cost  or  the 
cost  charged  to  GM  dealers. 


The  Federal  Trade  Commission  and  GM  also  developed  "Background  State¬ 
ments"  or  fact  sheets  which  consumers  may  submit  to  an  arbitrator.  A  separate 
background  statement  was  prepared  to  address  the  THM  200  transmissions, 
camshafts  and  lifters,  and  diesel  fuel  injection  systems.  The  purpose  of  these 
statements  is  to  provide  arbitrators  with  a  general  background  of  the  dispute 
involving  these  specific  powertrain  components. 


This  consent  agreement  has  been  described  as  the  best  alternative  available 
by  which  the  Commission  may  obtain  redress  for  consumers  who  purchased  GM 
cars  with  powertrain  defects.  The  Commission's  rejection  of  GM's  offer  to 
establish  this  arbitration  program  would  have  left  GM  car  owners  awaiting 
resolution  of  the  FTC's  complaint  against  GM  through  litigation  --  a  process 
estimated  to  take  up  to  ten  additional  years.  As  FTC  Commissioner  Patricia  P. 
Bailey  comments,  "the  settlement  offers  the  commission  the  fastest  and  indeed  the 
only  feasible  way  to  redress  the  injuries  suffered  by  many  GM  owners.  Our  sole 
alternative  is  continued  litigation  which  would  take  until  at  least  the  end  of  the 
decade  to  resolve. "652  Commissioner  George  W.  Douglas  agrees  with  Commis¬ 
sioner  Bailey  noting  "while  the  settlement  is  not  perfect  --  as  is  true  of  any 
negotiated  agreement  --  it  nevertheless  provides  an  immediacy  of  relief  and  a  far 
higher  degree  of  certainty  for  a  much  wider  range  of  injured  consumers  than  the 
Commission  could  expect  to  secure  through  litigation."65 5  The  GM  consent 

agreement  was  criticized  by  FTC  Commissioner  Michael  Pertschuk.  He  argued 
that  despite  the  attractiveness  of  several  of  the  features  of  this  program,  arbi 
tration  which  resolves  consumer  disputes  on  an  individual  case-by-case  basis  is 
inappropriate  in  a  situation  where  "there  is  proof  of  systematic  defects  common  to 
an  entire  class  of  similarly  situated  consumers."654  Commissioner  Pertschuk 
contends  "the  only  rational  and  equitable  remedy  for  the  common  injury  suffered 


652.  Statement  issued  April  26,  1983. 
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in  a  case  like  this  is  automatic  compensation  for  damages,  not  standardless 
mini-trials  pitting  individual  consumers  against  the  largest  company  in  the 
world. "655  He  wouid  have  preferred  the  Commission  settle  the  case  by  obtain¬ 
ing  direct  automatic  refunds  for  consumers  as  had  been  obtained  in  several  cases 
in  the  past.  Commissioner  Pertschuk  notes  however  that  GM  refused  to  agree  to 
any  direct  redress  program  in  settlement  negotiations. 

The  majority  of  FTC  Commissioners  believes  GM's  establishment  of  a  private 
dispute  resolution  mechanism  designed  to  speedily  resolve  disputes,  coupled  with 
the  increased  disclosure  of  information  contained  in  GM's  PSPs  and  the  availabil¬ 
ity  of  FTC/GM  background  statements  afforded  the  Commission  the  best  oppor¬ 
tunity  for  providing  GM  car  owners  with  a  viable  remedy  for  injuries  suffered  as 
a  result  of  purchasing  defective  GM  cars.  The  Commission  preferred  this  consent 
agreement  to  the  alternative  of  pursuing  resolution  of  the  dispute  through 
protracted  litigation. 

During  the  60  day  public  comment  period  which  followed  the  Federal  Reg¬ 
ister's  publication  of  the  consent  agreement  the  Commission  received  comments 
from  consumers,  consumer  advocates,  GM,  the  Council  of  Better  Business  Bureaus, 
state  attorneys  general  and  other  interested  parties.  GM  defends  the  consent 
order  as  a  reasonable  negotiated  compromise  to  a  suit  the  FTC  had  little  chance 
of  winning.  Initially  GM  notes  the  long  delays  and  difficult  course  the  Commis¬ 
sion  would  have  to  pursue  In  order  to  obtain  consumer  redress  through  litigation. 
■Hie  Commission  would  have  to  win  in  an  administrative  proceeding  under  Section 
S  of  the  FTC  Act,  succeed  through  appeal,  then  file  suit  In  a  U.S.  District  Court 
under  Section  19  for  consumer  redress  and  succeed  through  that  appeal.  GM 
contends  that  the  FTC's  Section  5  case  Is  grounded  in  a  novel  ill-defined  legal 
theory.  The  FTC  alleged  GM  committed  an  unfair  or  deceptive  trade  practice  in 
violation  of  Section  5  by  failing  to  disclose  to  consumers  the  existence  of 
abnormally  high  rates  of  failure  in  certain  of  its  products.  GM  comments 
"exhaustive  legal  research  of  this  theory  corroborates  that  neither  the  Commission 
nor  any  court  has  ever  announced  a  duty  to  disclose  abnormal  failure  rates."®5® 
GM  contends  that  even  if  this  theory  were  accepted  by  the  Commission  and  the 
courts  it  has  a  strong  factual  defense  with  which  to  prove  that  its  products 
performed  satisfactorily. 

GM  argues  that  an  FTC  effort  under  Section  19  of  the  Act,  which  is  neces¬ 
sary  to  obtain  consumer  redress,  has  less  chance  for  success  than  a  case  under 
Section  5.  GM  points  out  that  in  order  to  succeed  under  Section  19  the  Commis¬ 
sion  must  prove  to  a  court  that  GM's  failure  to  disclose  failure  rates  constitutes 
conduct  which  "a  reasonable  man  would  have  known  under  the  circumstances  was 
dishonest  or  fraudulent."  GM  concludes  that  such  a  judgment  would  be  difficult 
to  obtain  where  the  Commission  relies  upon  a  legal  theory  being  applied  for  the 
first  time  which  consists  of  vague  terms  such  as  the  failure  to  disclose  the  exis¬ 
tence  of  abnormal  failure  rates.  Finally,  GM  explains  its  motivation  for  settling 
the  case  as  resulting  from  a  desire  to  resolve  a  lawsuit  which  has  generated  a 
great  deal  of  adverse  publicity. 

The  attorneys  general  of  29  states  filed  a  joint  comment  concerning  the 
FTC/GM  consent  agreement.  The  attorneys  general  focused  on  several  aspects  of 
this  agreement  rather  than  upon  the  relative  merits  of  settlement  versus  litiga- 
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tion.  Their  comments  criticize  the  notification  procedures  provided  in  the 
agreement,  the  mediation  stage  required  in  the  BBB  program,  and  the  use  of 
arbitration  to  resolve  these  disputes. 

The  agreement  requires  GM  to  notify  individuals  who  have  registered  com¬ 
plaints  with  either  the  FTC,  a  state  agency  or  GM  of  the  existence  of  the  arb¬ 
itration  program.  The  attorneys  general  contend  that  notice  should  be  sent  to  all 
owners  of  record.  They  criticize  the  order's  national  advertisement  requirement 
as  lacking  specificity.  GM  may  comply  with  this  requirement  by  explaining  and 
promoting  the  arbitration  process  without  mentioning  the  allegations  of  the  FTC 
complaint  or  the  specific  products  named  in  the  complaint. 

The  attorneys  general  also  criticize  the  BBB  requirement  for  mediation  prior 
to  arbitration.  They  view  this  step  as  excessive.  The  comment  states  "most 
owners  who  have  complained  about  defects  have  already  failed  to  resolve  their 
disputes  by  dealing  with  GM's  zone  managers.  To  require  them  to  repeat  this 
once-failed  process  may  strike  some  consumers  as  a  frustrating  waste  of  time. 
Consequently,  they  may  well  decide  pursuing  remedies  is  not  worth  the 
trouble."657  The  attorneys  general  also  criticize  the  current  rate  at  which  BBB 
resolves  disputes  through  mediation  (ninety  percent).  They  felt  that  such  a  high 
percentage  of  dispute  resolution  through  mediation,  in  the  absence  of  set  param¬ 
eters  for  relief,  indicates  that  personal  factors  such  as  a  consumer's  sophistication 
or  perseverance  rather  than  the  merits  of  a  case  determine  whether  a  consumer 
receives  redress. 

Finally  the  attorneys  general  criticize  the  use  of  arbitration  to  resolve  a 
large  number  of  suits  alleging  common  or  systemic  defects.  They  argue  that  the 
background  or  fact  statements  prepared  by  GM  with  the  FTC  fail  to  provide 
enough  information  to  insure  any  uniformity  in  the  resolution  of  disputes. 

The  Council  of  Better  Business  Bureaus'  comments  to  the  consent  order 
report  the  results  of  a  study  concerning  180  completed  arbitration  cases  concern¬ 
ing  GM  components  specified  in  the  order.  One-half  of  these  cases  concerned  the 
THM  200  transmission,  one-half  concerned  camshafts  and  one  case  involved  a 
diesel  fuel  injection  failure.  These  arbitrations  account  for  approximately  1196  of 
all  complaints  filed  with  BBB  concerning  these  components.  The  remaining  89%  of 
these  complaints  were  resolved  through  mediation.  The  BBB  has  no  data  on  the 
result  of  the  mediations.  Data  on  mediations  will  be  kept  under  the  terms  of  the 
consent  order.  In  arbitrated  cases  consumers  received  awards  in  54%  of  the 
cases.  BBB  reports  that  43%  of  these  awards  were  for  the  full  amount  of  the 
repair  bill.  The  average  award  to  the  consumer  in  a  transmission  case  was  $348 
and  in  a  camshaft  case  $363.  Reasons  cited  by  arbitrators  for  not  finding  In 
favor  of  the  consumer  include  the  car  being  too  far  out  of  warranty  (39  cases), 
poor  maintenance  (31  cases),  and  the  lack  of  proof  of  repairs  or  maintenance  (24 
cases).656 

The  Center  for  Auto  Safety  also  filed  comments  with  the  FTC  concerning 
the  consent  order.  The  Center  criticized  the  use  of  arbitration  to  resolve  these 
disputes,  the  background  statements  prepared  by  GM  and  the  FTC,  BBB  s  capacity 
to  handle  the  number  of  complaints  which  may  be  filed,  and  the  dates  from  which 
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GM's  product  service  publications  will  be  made  available.  The  Center  also  noted  a 
further  drawback  to  the  agreement.  According  to  the  Center  for  Auto  Safety, 
GM  has  entered  into  negotiations  with  several  GM  consumer  groups,  particularly 
owners  of  GM  diesel  motor  vehicles.  The  Center  reports  for  example  that  a 
consumer  group,  Dieselgate,  negotiated  a  claims  procedure  with  GM  which  has 
handled  over  2,000  claims  and  resulted  in  payments  to  consumers  averaging  more 
than  $1,000.  The  Center  reports  at  least  two  other  groups,  Lemon  on  Wheels 
(NY),  and  DOGMAD  (CA),  have  also  processed  hundreds  of  claims  each.  The 
Center  predicts  that  the  consent  order  will  crowd  out  these  successful  private 
efforts  as  GM  will  direct  all  claims  to  the  BBB  program. 

Despite  the  variety  of  criticisms  levelled  at  the  consent  agreement  the 
Commission  approved  it  on  November  16,  1983.  The  Commission's  responses  to 
those  who  filed  public  comments  stress  the  substantial  and  immediate  benefits  the 
agreement  provides.  It  cautions  critics  to  weigh  the  imperfections  of  the  redress 
mechanism  established  by  the  consent  order  against  the  prospect  of  litigating  the 
case  an  additional  seven  to  ten  years. 
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Case  Management  as  a  Tool  for  Improving  Agency  Adjudication 

Adopted  December  5,  1986 


Reducing  the  delay,  expense  and  unproductive  legal  maneuvering  found  in  many 
adjudications  is  recognized  as  a  crucial  factor  in  achieving  substantive  justice.  In  recent 
years,  the  negative  side  effects  of  civil  litigation  and  agency  adjudication  procedures  have 
begun  to  receive  increased  attention,  and  many  judges,  informed  scholars  and  other 
experienced  observers  now  cite  lawyer  control  of  the  pace  and  scope  of  most  cases  as  a  major 
impediment.  In  the  federal  judicial  sphere,  and  increasingly  in  the  state  judiciary,  a 
consensus  is  developing  that  efficient  case  management  is  part  of  the  judicial  function,  on  a 
par  with  the  traditional  duties  of  offering  a  fair  hearing  and  a  wise,  impartial  decision. 
Many  federal  district  judges  have  begun  to  practice  and  advocate  increased  intervention  to 
shape  and  delimit  the  pretrial  or  prehearing  process. 

Some  federal  agencies  have  begun  to  make  regular  use  of  case  management  processes 
wherein  those  who  decide  cases  interject  their  informed  judgment  and  experience  early  in 
the  pretrial  stage,  and  consistently  thereafter,  to  move  cases  along  as  quickly  as  possible 
within  the  bounds  of  procedural  fairness.  One  such  agency  is  the  Department  of  Health  and 
Human  Services  ("HHS"),  whose  Departmental  Grant  Appeals  Board  ("DGAB"  or  "Board") 
makes  active,  planned  use  of  special  managerial  procedures.  The  Board,  which  decides  cases 
brought  by  state  and  local  governments  or  other  recipients  of  HHS  grant  funds,  has  a  three¬ 
tiered  process  that  relies  extensively  on  use  of  action-forcing  procedures  for  completing  each 
stage  of  a  case.  The  Board  adjudicates  almost  all  its  cases--well  over  two  hundred 
dispositions  and  one  hundred  written  decisions  annually  with  an  average  "amount  in 
controversy"  in  excess  of  one  million  dollars--in  three  to  nine  months.  Most  disputes  before 
it  involve  financial  issues  concerning  the  allowability  of  grantee  expenditures,  but  the  Board’s 
jurisdiction  extends  also  to  disputes  over  grant  terminations  and  some  renewals.  A  recent 
study1  indicates  that  the  Board’s  process  reduces  the  opportunity  for  maneuvering  by  the 
parties,  facilitates  an  expeditious,  inexpensive  disposition  of  all  but  the  most  complex  cases, 
and  is  overwhelmingly  approved  by  most  attorneys  who  practice  before  it. 

The  Board’s  success  should  not  be  discounted  because  won  in  an  environment  unusually 
favorable  to  efficient  dispute  resolution.2  The  fact  is  that  similar  procedures  are  now  used 
with  apparently  equal  success  at  other  agencies.  They  merit  the  attention  of  appeals  boards, 
administrative  panels,  administrative  law  judges  ("ALJs")  and  all  others  involved  in  the 
decisional  process.  Though  recognizing  that  many  factors  affect  the  procedures  to  be 


1  This  recommendation  is  based  largely  on  the  report  "Model  for  Case  Management:  The 
Grant  Appeals  Board"  by  Richard  B.  Cappalli  (1986),  which  explores  how  the  methods 
described  separately  below  interact  in  an  integrated  case  management  system. 

2  E.g.,  a  moderate  caseload  per  judge,  a  shared  program  objective  among  all  parties  and  a 
long-term  relationship  between  the  agency  and  the  claimant. 
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followed  in  any  particular  dispute,  the  Administrative  Conference  encourages  this  trend 
toward  reducing  the  transaction  costs  of  agency  proceedings  and  believes  that  this  is  a  key 
responsibility  of  all  presiding  officers  and  their  supervisors.  The  Conference  has,  in  several 
contexts,  already  called  on  federal  agencies  to  make  greater  use  of  internal  time  limits,3 
alternative  means  of  dispute  resolution,4  and  case  management  and  other  techniques5  to 
expedite  and  improve  their  case  handling.  The  Conference  now  calls  upon  all  personnel  who 
conduct  or  oversee  processing  of  adjudicative  proceedings  for  the  federal  government  to 
make  more  determined  efforts  to  use  the  kinds  of  case  management  methods  described  below 
as  may  be  appropriate. 


RECOMMENDATION 

The  Conference  encourages  the  prompt,  efficient  and  inexpensive  processing  of 
adjudicative  proceedings.  Federal  agencies  engaged  in  formal  and  informal  adjudication 
should  consider  applying  the  following  case  management  methods  to  their  proceedings, 
among  them  the  following: 

1.  Personnel  management  devices.  Use  of  internal  agency  guidelines  for  timely  case 
processing  and  measurements  of  the  quality  of  work  products  can  maintain  high  levels  of 
productivity  and  responsibility.  If  appropriately  fashioned,  they  can  do  so  without 
compromising  independence  of  judgment.  Agencies  possess  and  should  exercise  the 
authority,  consistent  with  the  ALJ’s  or  other  presiding  officer’s  decisional  independence,  to 
formulate  written  criteria  for  measuring  case  handling  efficiency,  prescribe  procedures,  and 
develop  techniques  for  the  expeditious  and  accurate  disposition  of  cases.  The  experiences 
and  opinions  of  presiding  officers  should  play  a  large  part  in  shaping  these  criteria  and 
procedures.  The  criteria  should  take  into  account  differences  in  categories  of  cases  assigned 
to  judges  and  in  types  of  disposition  (e.g.,  dismissals,  dispositions  with  and  without  hearing). 
Where  feasible,  regular,  computerized  case  status  reports  and  supervision  by  higher  level 
personnel  should  be  used  in  furthering  the  systematic  application  of  the  criteria  once  they 
have  been  formulated. 


3  Recommendation  78-3  calls  on  all  agencies  to  use  particularized  deadlines  or  time  limits 
for  the  prompt  disposition  of  adjudicatory  and  rulemaking  proceedings,  either  by  announcing 
schedules  for  particular  cases  or  adopting  rules  with  general  timetables  for  their  various 
categories  of  proceedings.  Time  Limits  on  Agency  Actions,  1  CFR  §  305.78-3.  The 
Conference  has  also  called  on  agencies  to  establish  productivity  norms  and  otherwise  exercise 
their  authority  to  prescribe  procedures  and  techniques  for  accurate,  expeditious  disposition  of 
Social  Security  claims  and  disputes  under  grants.  E.g.,  Procedures  for  Determining  Social 
Security  Disability  Claims,  1  CFR  §  305.78-2;  Resolving  Disputes  under  Federal  Grant 
Programs,  1  CFR  §  305.82-2. 

4  Recommendation  86-3  calls  on  agencies  to  make  greater  use  of  mediation,  negotiatipn, 

minitrials,  and  other  "ADR"  methods  to  reduce  the  delay  and  contentiousness  accompanying 
many  agency  decisions.  Agency  Use  of  Alternative  Means  of  Dispute  Resolution,  l  <-TK  $ 
305.86-3.  The  Conference  has  called  previously  for  using  mediation,  negotiation,  intormal 
conferences  and  similar  innovations  to  decide  certain  kinds  of  disputes,  more  effective  y. 
E  g  Procedures  for  Negotiating  Proposed  Regulations,  1  CFR  §§ 505.82-4  85-5,  Negotiated 

Cleanup  of  Hazardous  Waste  Sites  Under  CERCLA,  1  CFR  §  305.84-4;  Resolving  Disputes 
under  Federal  Grant  Programs,  1  CFR  §  305.82-2. 

5  Many  of  the  practices  recommended  herein  reflect  the  advice  contained  in  the  Manual 
for  Administrative  Law  Judges,  prepared  for  the  Conference  by  Merritt  Ruhlen. 
Recommendation  73-3  advises  on  using  case  management  in  adjudicating  benefit  and 
compensation  claims.  It  calls  for  continuous  evaluation  of  adjudicative  performance  pursuant 
to  standards  for  measuring  the  accuracy,  timeliness  and  fairness  of  agency  procedures. 
Oualitv  Assurance  Systems  in  the  Adjudication  of  Claims  of  Entitlement  to  Benefits  or 
9-omnensation  1  CFR  §  305.73-3.  In  addition,  Recommendation  69-6  urges  agencies  to 
compile  and  use  statistical  caseload  data  about  their  proceedings.  Compilation  of  Statistics  on 
Administrative  Proceedings  by  Federal  Department  and  Agencies,  1  CFR  §  305.69-6. 
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2.  Step-by-step  time  goals.  Case  management  by  presiding  officers  and  their 
supervisors  should  be  combined  with  procedures  designed  to  move  cases  promptly  through 
each  step  in  the  proceeding.  These  include  (a)  a  program  of  step-by-step  time  goals  for  the 
main  stages  of  a  proceeding,  (b)  a  monitoring  system  that  pinpoints  problem  cases,  and  (c)  a 
management  committed  to  expeditious  processing.  Time  guidelines  should  be  fixed  in  all 
cases  for  all  decisional  levels  within  the  agency,  largely  with  the  input  of  presiding  officers 
and  others  affected.  While  the  guidelines  should  be  flexible  enough  to  accommodate 
exceptional  cases  and  should  maintain  their  non-obligatory  nature,  they  should  be 
sufficiently  fixed  to  keep  routine  items  moving  and  ensure  that  any  delays  are  justified. 
Agencies  should  encourage  a  management  commitment  by  including  specific  goals  or  duties 
of  timely  case  processing  in  pertinent  job  descriptions. 

3.  Expedited  options.  Agencies  should  develop,  and  in  some  instances  require  parties  to 
use,  special  expedited  procedures.  Different  rules  may  need  to  be  developed  for  handling 
small  cases  as  well  as  for  larger  ones  that  do  not  raise  complex  legal  or  factual  issues. 

4.  Case  file  system. 

(a)  Agencies  should  develop  procedures  to  ensure  early  compilation  of  relevant 
documents  in  a  case  file.  This  will  help  the  presiding  officer  delineate  the  legal  and  factual 
issues,  the  parties’  positions  and  the  basis  for  the  action  as  promptly  as  possible.  The 
presiding  officer  may  then  structure  the  process  suitably  and  issue  preliminary  management 
directives. 

(b)  Disputes  preceded  by  party  interactions  or  investigations  which  create  a  substantial 
factual  record,  as  in  most  contract  and  grant  disputes,  are  especially  amenable  to  this 
approach.  Cases  involving  strong  fact  conflicts  or  in  which  data  are  peculiarly  within  the 
possession  of  one  party  who  has  motivations  to  suppress  them  may  be  less  suitable  for  a  case 
file  system. 

5.  Two  stage  resolution  approaches.  In  proceedings  where  the  case  file  system  is  less 
appropriate,  as  where  factual  conflicts  render  discovery  important,  agencies  should  consider 
using  a  two-phase  procedure. 

(a)  Phase  one  might  be  an  abbreviated  discovery  phase  directed  by  a  responsible  official, 
with  the  product  of  that  discovery  forming  the  "appeal  file"  for  the  next  phase. 
Alternatively,  parties  could  be  channeled  into  a  private  dispute  resolution  mode,  such  as 
mediation,  negotiation  or  arbitration,  which,  even  if  unsuccessful,  can  serve  to  define  major 
issues  and  to  advance  development  of  the  record.  Before  employing  this  alternative,  agencies 
would  have  to  determine  whether  the  confidentiality  rule  that  normally  attaches  to 
arbitration,  mediation  and  negotiation  is  so  critical  that  it  cannot  be  abandoned  for  the  sake 
of  a  more  efficient  second  stage. 

(b)  A  second  stage,  if  necessary,  should  proceed  under  active  case  management,  as 
recommended. 

6.  Seeking  party  concessions  and  offering  mediation.  Presiding  officers  should  promote 
party  agreement  and  concessions  on  procedural  and  substantive  issues,  as  well  as  on  matters 
involving  facts  and  documents,  to  reduce  hearing  time  and  sometimes  avoid  hearings 
altogether.  Agencies  should  also  (a)  encourage  decisional  officers  to  resolve  cases  (or  parts 
thereof)  informally,  (b)  provide  their  officers  training  in  mediation  and  other  ADR  methods, 
and  (c)  routinely  offer  parties  the  services  of  trained  mediators. 
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7.  Questioning  techniques. 

(a)  Requests  for  clarification  or  development  of  record.  If  a  party  makes  a  statement  in 
a  notice  of  appeal,  brief,  or  other  submission  which  a  presiding  officer  does  not  understand, 
doubts,  or  wishes  clarified,  the  officer  should  consider  requiring  the  party  to  expand  upon  its 
position.  The  ambiguity  may  relate  to  a  factual  matter,  or  an  interpretation  of  a  legal 
precedent  or  a  document.  Similarly,  by  preliminary  study  of  the  case  file,  the  presiding 
officer  could  identify  missing  information  and  require  the  party  with  access  to  such 
information  to  remedy  the  deficiency.  The  officer  could  also  issue  "invitations  to  brief 
difficult  questions  of  statutory  interpretation  or  the  like. 

(b)  Written  questions  for  conference  or  hearing.  The  presiding  officer  should  manage 
cases  so  as  to  limit  issues,  proof,  and  argument  to  core  matters.  Having  ascertained  the 
factual  and  legal  ambiguities  in  each  side’s  case  by  careful  study  of  the  briefs  and 
documentation  submitted,  the  presiding  officer  should  structure  a  prehearing  conference  or 
hearing  as  a  forum  for  addressing  these  ambiguities  by  seeking  responses  to  carefully 
formulated  questions  and  providing  appropriate  opportunity  for  rebuttal.  In  this  way,  and  by 
otherwise  seeking  to  identify  the  specific  questions  in  dispute  early  on,  the  presiding  officer 
would  focus  parties’  attention  on  key  issues  and  deflect  unproductive  procedural  maneuvers. 

8.  Time  extension  practices.  Time  extensions  should  be  granted  only  upon  strong, 
documented  justification.  While  procedural  fairness  mandates  that  deadlines  may  be 
extended  for  good  cause,  presiding  officers  should  be  aware  that  casual,  customary  extensions 
have  serious  negative  effects  on  an  adjudicatory  system,  its  participants,  and  those  wishing 
access  thereto.  Stern  warnings  accompanying  justified  extensions  have  had  good  success  in 
curtailing  lawyers’  requests  for  additional  time. 

9.  Joint  consideration  of  cases  with  common  issues.  Whenever  practicable  and  fair,  cases 
involving  common  questions  of  law  or  fact  should  be  consolidated  and  heard  jointly. 
Consolidation  could  include  unification  of  schedules,  briefs,  case  files  and  hearings. 

10.  Use  of  telephone  conferences  and  hearings.  Presiding  officers  should  take  full 
advantage  of  telephone  conferences  as  a  means  to  hear  motions,  to  hold  prehearing 
conferences,  and  even  to  hear  the  merits  of  administrative  proceedings  where  appropriate. 
While  telephone  conferences  may  be  either  employed  regularly  for  handling  selected  matters 
or  limited  to  a  case-by-case  basis  at  the  suggestion  of  the  presiding  officer  or  counsel, 
experience  suggests  that  maximum  benefits  are  derived  when  telephone  conferences  are  made 
presumptive  for  certain  matters. 

11.  Intra-agency  review.  Any  subsequent  intra-agency  review  of  an  initial  adjudicative 
decision  should  generally  be  conducted  promptly  pursuant  to  flexible,  preestablished  time 
guidelines  and  review  standards. 

12.  Training.  Agencies  should  offer,  and  presiding  officers  seek,  training  in  case 
management,  mediation,  negotiation  and  similar  methods,  and  should  be  alert  to  take 
advantage  of  them.  The  training  should  be  carried  out  with  the  advice  and  aid  of  other 
federal  agencies  and  groups  with  expertise. 
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FTC  Adopts  Mandatory  'Fast  Track’  Rule 
for  ALJ  Cases 


By  David  Berreby 

The  Federal  Trade  Commission,  reject¬ 
ing  the  objections  of  a  number  of  law¬ 
yers  who  practice  before  it,  has 
established  a  six-month  deadline  for 
the  preparation  of  cases  before  its  ad¬ 
ministrative  law  judges. 

Even  lawyers  who  oppose  this  man¬ 
datory  “fast  track”  rule,  which  applies 
to  FTC-initiated  cases,  agree  that  it  will 
substantially  increase  the  pace  of  pro¬ 
ceedings  before  the  FTC.  The  rule, 
effective  November  12.  requires  the  ad¬ 
ministrative  law  judge  on  each  case  to 
set  a  trial  date  within  two  weeks  of  the 
mandatory  scheduling  conference. 
That  date  cannot  be  more  than  six 
months  away,  unless  the  proceeding  is 
unusually  complex  or  there  are  circum¬ 
stances  “beyond  control  of  the  parties.” 
FTC  Rules  of  Practice  and  Procedure, 


*3.21. 

Lawyers  who  oppose  the  change  con¬ 
tend  that  it  would  give  FTC  attoneys  an 
unfair  advantage  in  preparing  for  hear¬ 
ings  before  administrative  law  judges, 
and  for  the  subsequent  litigation  that 
often  results  when  a  company  appeals 
an  ALJ  s  ruling  to  a  federal  district 
court. 

Attorneys  who  formally  registered 
their  objections  when  the  proposed  rule 
was  published  lor  comment  in  1983  in¬ 
cluded  a  group  of  six  prominent  practi¬ 
tioners  headed  by  James  T.  Halverson  of 
New  York’s  Shearman  &  Sterling,  the 
chairman  of  the  Antitrust  Law  Section 
of  the  American  Bar  Association. 

“We  felt  it  was  a  little  bit  of  a  Star 
Chamber  procedure,  because  we  don't 
have  the  time  to  prepare  that  they  do.” 
said  Irving  Scher,  one  of  the  signers  of 
the  Halverson  statement  and  a  partner 


at  \fceil,  Cotshal  &  Manges  in  New 
Wk.  who  has  practiced  before  the  FTC 
for  more  than  20  years. 

Head  Start 

“They  have  all  the  time  they  need  to 
investigate,  and  thev  have  broad 
powers.  By  the  time  they  file  they've 
finished  their  discovery  and  thev  don't 
have  to  reveal  much  of  their  case  to  vou. 
They  say,  "You'll  have  a  chance  to  learn 
all  that  at  the  hearing.”'  said  Mr.  Scher. 
“My  experience  has  been  that  when  I 
go  to  discovery,  they  start  fighting 
it,  which  is  a  right  I  didn't  have  when 
they  were  investigating." 

The  commission,  however,  decided 
that  many  cases  take  longer  than  six 
months  to  reach  trial  only  because  the 
parties  know  the  lime  is  available. 

“In  the  past,  most  Commission  cases 
(continued  on  page  15) 
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have  not  been  brought  to  trial  this 
rapidly,”  the  FTC  acknowledged  in  the 
Oct.  10  ruling  that  formally  adopted  the 
new  regulation.  “It  is  intended,  as  a 
result  of  these  changes,  that  all  cases 
that  can  be  brought  to  trial  within  this 
schedule  be  prepared  at  this  pace.” 

“We’re  not  trying  to  harass  people 
into  settling  because  they  don’t  have 
time  to  prepare  their  cases.  We're  only 
trying  to  eliminate  unnecessary  delay,” 
said  Marc  L.  Winerman.  an  attorney  in 
the  FTC  general  counsel's  office.  "The 
key  issue  is  whether  the  respondents 
have  enough  time  to  prepare  for  trial. 
The  commissions  position  is  that  they 
have  sufficient  time — except  in  extra¬ 
ordinary  cases,  which  is  why  the  ex¬ 
ceptions  exist.” 

The  commissions  ruling  points  out 
that,  because  of  various  pre-conference 
procedures  that  can  take  up  to  two 
months,  the  new  rule  really  gives  de¬ 
fense  counsel  eight  months  from  the 
filing  of  an  FTC  complaint  to  prepare  a 
defense.  It  goes  on  to  cite  a  number  of 
recent  proceedings  that  were  resolved 
within  that  amount  of  time. 

Mr.  Winerman  said  he  did  not  know 
how  long  the  average  case  lakes,  nor 
what  percentage  of  recent  cases  have 
taken  longer  than  the  new  rules  would 
allow.  “A  lot  are  over  in  six  months  or 
less,”  he  said,  “but  some  cases  have 
easily  taken  a  decade.” 

The  commission  adopted  the  rule  “on 
the  general  theory  that  things  should  be 
streamlined,”  said  Mr.  Winerman. 
“There  wasn’t  any  specific  case  that 
made  everyone  throw  up  their  hands 
and  say,  “We've  got  to  change  the  rules.” 

The  new  rule  attempts  to  quicken 
procedures  in  several  ways.  Besides  the 
six-month  deadline,  for  instance,  the 
rule  requires  parties  to  exchange  non¬ 
binding  statements  of  claims  and  de¬ 
fenses  before  the  scheduling  con¬ 
ference  so  that  the  issues  can  be 
focused  early  in  the  case.  The  rule  also 
mandates  that  the  scheduling  con¬ 
ference  be  held  no  later  than  ten  days 
after  the  filing  of  the  last  nonbinding 
statement,  and  the  first  such  statement 
is  due  within  ten  days  of  the  respon¬ 
dents  answer. 

The  new  rule  was  one  of  several  pro¬ 


posals  for  changes  designed  to  speed  up 
FTC  proceedings.  Other  proposed 
changes  included:  dropping  an  exhorta¬ 
tion  to  lawyers  “to  make  every  effort 
to  avoid  delay”  and  replacing  it  with  a 
requirement  that  lawyers  “complete 
each  stage  without  delay”;  mandating 
that  ALJs  set  a  target  date  for  the  com¬ 
pletion  of  evidentiary  hearings;  autho¬ 
rizing  ALJs  to  impose  sanctions  for 
noncompliance  with  the  six-month 
deadline;  and  requiring  that  lawyers  fil¬ 
ing  petitions  or  motions  certify  that  they 
have  made  a  “good  faith”  effort  to  settle 
the  case,  or  at  least  reduce  the  number 
of  contested  issues. 

The  commission  decided  not  to  adopt 
the  first  three  on  the  grounds  that  they 
are  unnecessary.  It  did  enact  the  last, 
which  has  aroused  little  controversy. 

In  its  official  ruling,  the  commission 
cited  the  growing  importance  of  “effec¬ 
tive  case  management,”  noting  that 
Rule  16(b)  of  the  Federal  Rules  of  Civil 
Procedure  had  been  modified  in  1983  to 
require  a  scheduling  order  in  most  civil 
suits.  The  order  must  set  time  limits  for 
joinder  of  parties,  filing 
of  motions  and  conduct  of  discovery, 
and  also  may  set  the  dates  for  pretrial 
conferences,  trial  and  other  matters. 


That  order  must  issue  within  120  days  of 
the  filing  of  a  complaint. 

The  judgment  an  ALJ  must  make  in 
implementing  the  new  FTC  rule,  the 
commission  held,  “is  little  different 
from  the  judgment  a  judge  or  magistrate 
must  make  under  Rule  16.” 

FVoposals  for  “fast  track"  rules  are 
not  limited  to  the  FTC.  Earlier  this  year, 
Richard  McMillan  Jr.  and  David  B. 
Siegel  of  Washington.  D.C.'s  Crowell  & 
Moring  suggested  that  the  Federal 
Rules  of  Civil  Procedure  be  revised  to 
allow  parties  the  option  of  choosing  a 
fast-track  procedure  in  return  for  a 
guaranteed  trial  date,  perhaps  within 
12  months.  (Alternatives.  April  1985.) 
Some  state  court  programs,  such  as  the 
Economical  Litigation  Project  (ELP) 
run  on  an  experimental  basis  in  two 
Kentucky  counties,  also  contain  sub¬ 
stantial  fast-track  elements. 

Nor  is  this  the  first  foray  of  the  FTC 
into  the  field  of  alternative  dispute  reso¬ 
lution.  In  the  past  few  years,  the  com¬ 
mission  has  established  two  large 
arbitration  mechanisms  for  resolving 
consumers’  disputes  with  a  home  con¬ 
struction  company  and  an  automobile 
manufacturer.  ( Alternatives ,  July  1985.) 


The  FTC’s  New  Six-month 
Rule:  Text  and  Rationale 


Editor's  Note:  Reprinted  below  is  Revised 
Section  3 .21  of  the  Rules  of  Practice  and 
Procedure  of  the  Federal  Trade  Commis¬ 
sion.  The  rule,  which  became  effective 
November  12,  is  intended  to  expedite 
those  adjudicative  proceedings  that  are 
initiated  by  FTC  complaints.  The  rule 
will  be  codified  at  16  C  F.R .  Part  3 . 

Immediately  following  the  text  of  the 
new  rule  are  excerpts  from  h  TC  com¬ 
ments  explaining  and  justifying  the  revi¬ 
sion.  Those  excerpts  discuss  the  views  of 
several  cornmenters  to  the  rule,  iru  lud- 
ing  the  FTC's  administrative  law  judges 
(* AIJ's "),  the  New  York  law  firm  of  Sul¬ 


livan  &  Cromwell  and  James  T.  Halver¬ 
son,  the  chairman  of  the  American  Bar 
Association's  Section  of  Antitrust  Law. 
Mr.  Halverson's  remarks  represent  the  in¬ 
dividual  views  of  himself  and  five  other 
Section  officials  who  frequently  appear 
before  the  FTC.  Footnotes  have  been 
omitted. 

Section  3  21  is  revised  to  read  as  follows: 

§3.21  Prehearing  Procedures 

(a)  Nonbinding  statements — Not  later 
than  ten  days  after  the  answer  is  filed  by  the 
last  answering  respondent,  complaint  coun- 
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sel  shall  file  a  nonbinding  statement  setting 
forth  in  detail  the  theory  of  the  case,  the 
issues  to  be  tried,  and  what  complaint 
counsel  expect  their  evidence  to  prove.  Not 
later  than  ten  days  after  complaint  counsels 
statement  is  served,  each  respondent  shall 
file  a  nonbinding  statement  setting  forth  in 
detail  the  respondents  theory  of  the  de¬ 
fense,  the  issues  to  be  tried,  and  what  the 
respondent  expects  its  evidence  to  prove. 
Such  statements  may  be  modified  upon 
completion  of  discovery  or  at  such  other 
times  as  the  Administrative  Law  Judge  may 
direct. 

(b)  Scheduling  conference — Not  later 
than  ten  days  after  all  respondents  have 
filed  the  nonbinding  statement  required  by 
subsection  (a),  the  Administrative  Law- 
Judge  shall  hold  a  scheduling  conference. 
At  the  scheduling  conference,  counsel  for 
the  parties  shall  be  prepared  to  address 
their  factual  and  legal  theories,  potential 
stipulations  of  law,  fact,  or  admissibility  of 
evidence,  a  schedule  of  proceedings,  possi¬ 
ble  limitations  on  discovery,  and  other  pos¬ 
sible  agreements  or  steps  that  may  aid  in  the 
orderly  and  expeditious  disposition  of  the 
proceeding. 

(c)  Prehearing  scheduling  order — Not 
later  than  fourteen  days  after  the  scheduling 
conference,  the  Administrative  Law  Judge 
shall  enter  an  order  that  sets  forth  the  re¬ 
sults  of  the  conference  and  establishes  a 
schedule  of  proceedings,  including  a  plan 
of  discovery  and  dates  for  the  submission 
and  hearing  of  motions.  The  schedule  shall 
provide  for  the  commencement  of  the  evi¬ 
dentiary  hearings  within  six  months  after 
entry  of  the  order,  unless  the  Administrative 
Law  Judge  determines  that  a  later  date  is 
necessary  because  of  the  complexity  of  the 
case  or  circumstances  beyond  the  control  of 
the  parties.  The  Administrative  Law  Judge 
may  modify  this  order  for  good  cause 
shown. 

(d)  Additional  prehearing  conferences 
and  orders — The  Administrative  Law 
Judge  may  hold  additional  prehearing  con¬ 
ferences  or  enter  additional  orders  for  the 
purpose  of  aiding  in  the  orderly  and  expedi¬ 
tious  disposition  of  a  proceeding. 

(e)  Public  access  and  reporting — Pre- 
hearing  conferences  shall  be  public  unless 
the  Administrative  Law  Judge  determines  in 
his  or  her  discretion  that  the  conference  (or 
any  part  thereof)  shall  be  closed  to  the 


public.  The  Administrative  Law  Judge  shall 
have  discretion  to  determine  whether  a  pre- 
hearing  conference  shall  be  stenograph- 
ically  reported. 


PTC  Comments 

The  Commission  is  .  .  .  amending  Rule 
3.21.  The  amended  rule  contains  sev¬ 
eral  new  provisions  governing  prehear¬ 
ing  case  management  and  establishes  a 
deadline  that  will  require  the  evidenti¬ 
ary  hearing  to  begin  within  six  months 
of  the  entry  of  the  initial  prehearing 
order.  The  latter  requirement  will  apply 
except  where  the  complexity  of  the  case 
or  circumstances  beyond  the  control  of 
the  parties  require  modification.  The 
purpose  of  these  changes  is  to  reduce 
delay  in  adjudicative  proceedings,  to 
emphasize  the  role  of  the  ALJ  in  manag¬ 
ing  and  controlling  the  progress  of  liti¬ 
gation,  and  to  encourage  counsel  to  pre¬ 
pare  for  trial  expeditiously.  .  . 

The  rule  requires  that  the  scheduling 
order  establish  a  trial  date.  Unless  the 
complexity  of  the  cases  or  circum¬ 
stances  beyond  the  control  of  the  par¬ 
ties  necessitate  more  time,  the  date 
must  be  within  six  months  after  the 
order  is  entered.  Once  established, 
moreover,  the  date  can  only  be  modified 
for  good  cause. 

The  agency’s  ALJ’s  strongly  sup¬ 
ported  this  proposal.  Mr.  Halverson, 
however,  vigorously  opposed  the  re¬ 
quirement,  and  Sullivan  Si  Cromwell 
commented  that  the  ALJ  should  be  re¬ 
quired  to  set  some  trial  date  but  that  the 
six-month  standard  should  be  omitted. 

Mr.  Halverson  opposed  the  six- 
month  requirement  as  unnecessary  be¬ 
cause  the  Commission  can  already  act 
with  the  expedition  needed  to  protect 
the  public  interest;  he  noted,  for  exam¬ 
ple,  that  Rule  3.42(c)  grants  the  ALJ 
“all  powers  necessary”  to  avoid  delay. 
Mr.  Halverson  also  commented  that  a 
six-month  requirement  is  unfair  be¬ 
cause  complaint  counsel  often  will  have 
had  extensive  pre-complaint  investiga¬ 
tion,  while  respondent  cannot  be  ex¬ 
pected  to  begin  preparation  until  a  com¬ 
plaint  is  issued.  Furthermore,  he  noted 
that  Commission  cases  may  raise  com¬ 


plex  legal  and  factual  issues,  may  re¬ 
quire  extensive  third-party  discovery  or 
time-consuming  survey  research,  or 
may  require  the  location  and  prepara¬ 
tion  of  experts  and  other  witnesses.  For 
these  reasons,  Mr.  Halverson  con¬ 
cluded,  many  cases  cannot  be  brought 
to  trial  within  six  months. 

Mr.  Halverson  is  of  course  correct  in 
observing  that  existing  Commission 
rules  require  expedition  in  Part  3  mat¬ 
ters.  These  other  rules,  however,  ad¬ 
dress  the  issue  of  expedition  in  general 
terms.  The  changes  to  Rule  3.21  estab¬ 
lish  specific  procedures  to  implement 
the  goal  and  are  therefore  meaningful 
supplements  to  the  existing  rules. 

The  setting  of  a  trial  date,  moreover, 
is  one  significant  action  that  will  pro¬ 
mote  the  goal  of  expedition.  As  Mr. 
Halverson  notes,  the  date  will  have  to 
be  set  on  the  basis  of  incomplete  infor¬ 
mation,  and  the  complexity  of  a  case 
may  not  become  apparent  until  after  the 
order  is  issued.  However,  the  judgment 
that  the  ALJ  must  make  in  setting  a  trial 
date  is  little  different  than  the  judgment 
that  a  judge  or  magistrate  must  make 
under  Rule  16  of  the  Federal  Rules  of 
Civil  Procedure.  Under  Fed.  R.  Civ.  R 
16(b),  the  judge  or  magistrate  must  in 
most  cases  issue  a  order,  within  120 
days  after  the  filing  of  a  complaint,  that 
limits  the  time  to  complete  discovery. 
Like  the  Federal  Rules,  moreover.  Com¬ 
mission  Rule  3.21  addresses  situations 
in  which  the  date  proves  unrealistic  by 
providing  that  it  can  be  changed  for 
good  cause. 

We  have  also  concluded  that  the  six- 
month  standard  included  in  the  rule 
should  not  prove  unfair  to  respondents. 
The  critical  issue  is  whether  the  rule 
allows  respondents  adequate  time  to 
prepare  their  defense.  The  proposed 
rule  generally  allows  eight  or  more 
months  after  the  complaint  to  prepare  a 
case,  including  a  period  of  more  than 
two  months  that  may  precede  the  sched¬ 
uling  conference.  Past  experience  dem¬ 
onstrates  that  this  is  adequate  time  to 
prepare  many  cases.  See.  e.g.,  George's 
Radio  and  Television  Co.:  Inc.,  94  FTC 
1135,  1139  (1979)  (less  than  7  months 
between  complaint  and  trial);  E .1 .  Du¬ 
Pont  de  Nemours  &  Co..  96  FTC  653, 
655-56  (1980)  (less  than  8  months);  Lit¬ 
ton  Industries.  Ine.,91  FTC  1,  10(1981) 
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(less  than  8  months);  Cliffdale  Associ¬ 
ates,  Inc.  103  FTC  110,  125  (1983)  (less 
than  7  months). 

In  the  past,  most  Commission  cases 
have  not  been  brought  to  trial  this 
rapidly.  It  is  intended,  as  a  result  of 
these  changes,  that  all  cases  that  can  be 
brought  to  trial  within  this  schedule  will 
be  prepared  at  this  pace.  In  any  event, 
as  noted  above,  the  trial  date  can  be  set 
for  more  than  six  months  after  the 
scheduling  order  if  the  complexity  of 
the  case  or  circumstances  beyond  the 
control  of  the  parties  who  requires.  In 
addition,  as  further  noted  above,  a  pre¬ 
viously-established  trial  date  can  be 
modified  when,  for  good  cause,  trial 
preparation  takes  longer  than  antici¬ 
pated.  These  provisions  adequately 
protect  parties  who  cannot  realistically 
prepare  for  trial  within  six  months. 

We  have  concluded,  finally,  that  a 
rule  establishing  a  six-month  deadline 
is  preferable  to  a  rule  that  simply  di¬ 


rects  the  Administrative  Law  Judge  to 
set  some  trial  date.  The  comment  filed 
by  Sullivan  &  Cromwell  argues  that  a 
six-month  standard  with  an  exception 
for  special  circumstances  will  create 
incentives  for  a  party  to  seek  an  ex¬ 
tended  trial  date.  These  incentives, 
however,  will  exist  as  long  as  the  ALJ  is 
required  to  set  any  trial  date  in  the 
order.  The  remedy  for  this  problem  is 
not  to  eliminate  the  six-month  standard, 
as  Sullivan  &  Cromwell  concludes,  but 
to  rely  on  the  judge  to  weigh  the  argu¬ 
ments  that  are  made  and  to  set  a  later 
trial  date  only  when  the  arguments  are 
persuasive.  Sullivan  &  Cromwell  also 
comments  that  substantial  litigation 
will  result  because  unrealistic  trial 
dates  will  generate  motions  to  modify 
the  scheduling  order.  When  a  six-month 
trial  date  is  not  realistic,  however,  the 
judge  can  set  a  later  date  at  the  out¬ 
set.  .  . 
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§  30S.82-2  Resolving  Disputes  Under  Fed¬ 
eral  Grant  Programs  (Recommenda¬ 
tion  No.  82-2). 

Federal  grants  to  governments,  public 
sendee  Institutions  and  other  non-profit  or¬ 
ganizations  have  been  conspicuous  instru¬ 
ments  of  Federal  policy  since  the  1930s. 
During  the  past  two  decades  the  growth  in 
the  number  of  Federal  grant  programs,  and 
the  level  of  resources  distributed  through 
grants,  has  evidenced  the  expanded  influ¬ 
ence  of  the  Federal  government  on  the  ac¬ 
tivities  of  these  entities. 

Ensuring  proper  conduct  of  Federal  assist¬ 
ance  programs  has  assumed  increasing  im¬ 
portance  as  these  extraordinarily  varied 
programs  have  proliferated.  Federal  domes¬ 
tic  grant  spending,  which  now  exceeds  S100 
billion  annually,  promotes  major  social 
goals.  Grants,  and  the  activities  they  assist, 
often  are  crucial  to  beneficiaries  whom  Con¬ 
gress  intends  to  aid  and  to  recipients  who 

carry  out  program  goals.  For  instance,  over 
one-quarter  of  all  expenditures  by  state  and 
local  governments  now  come  from  Federal 
grants,  and  thousands  of  smaller  Institu¬ 
tions  depend  on  these  funds  for  their  very 
existence. 

Each  of  these  grants  represents  an  under¬ 
standing  on  the  part  of  the  Federal  govern¬ 
ment  and  the  grantee  that  Is  In  the  nature 
of  a  contractual  commitment.  The  number 
and  Intensity  of  disputes  over  grants  have 
risen  in  recent  years,  following  both  the  In¬ 
creased  reliance  on  Federal  grants  by  other 
Institutions  and  a  growing  Federal  budget 
stringency  that  has  decreased  the  generosi¬ 
ty  of  Federal  funding  and  Increased  the 
rigor  of  audit  review.  These  disputes  run  the 
gamut  from  those  that  Involve  nearly  pure 
questions  of  Federal  policy  and  agency  dis¬ 
cretion  to  those  that  affect  substantial 
grantee  expectations  or  Involve  particular¬ 
ized  adverse  determinations  about  Individ¬ 
uals. 

Disputes  may  arise  Initially  over  the 
making  or  withholding  of  a  grant,  the 
amount  of  funds  committed,  or  the  terms 
and  conditions  Imposed.  Once  the  grantee 
has  undertaken  the  project,  controversies 
may  occur  over  what  actions  the  grantee 
has  been  funded  or  authorized  to  take,  the 
grantee's  relationships  with  program  benefi¬ 
ciaries.  subgrantees,  or  subcontractors,  and 
other  incidents  of  ongoing  project  adminis¬ 
tration.  including  grantee  compliance  with 
the  terms  and  conditions  of  the  grant.  Dis¬ 
putes  may  arise  In  the  form  of  audit  disal¬ 
lowances.  Finally,  an  agency  may  choose  to 
terminate  or  debar  a  grantee  or  refuse  to 
provide  continued  funding  based  on  the 
agency's  belief  about  the  adequacy  of  a 
grantee's  performance  of  previous  projects. 

In  prior  recommendations,  the  Adminis¬ 
trative  Conference  has  called  on  all  Federal 
grantmaking  agencies  to  adopt  Informal 
procedures  for  hearing  and  resolving  com¬ 
plaints  by  the  public  that  a  recipient’s  ad¬ 
ministration  of  a  grant  fails  to  meet  Federal 
standards  (Recommendations  71-9  and  74- 
2).  While  some  agencies  have  carried  out 
these  recommendations,  many  still  do  not 
afford  grantees  or  other  persons  affected  by 
the  operation  of  Federal  domestic  grant 
programs  any  channels  for  Impartial  consid¬ 
eration  of  their  complaints.  Congress  has 
provided  few  directives  in  this  area,  except 
as  to  a  few  agencies  like  the  Departments  of 
Education  and  Labor,  and  actual  agency 
practices  in  handling  grant  disputes  have 
varied  considerably. 
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This  recommendation  goes  beyond  the 
Conference's  prior  statements  to  focus  on 
the  rights  that  agencies  should  provide  to 
grantees  and  applicants  for  grant  funds. 
Few  agencies  afforded  grant  recipients  any 
substantial  appeal  rights  until  the  mid- 
1970s;  some  still  fail  to  do  so.  In  recent 
years,  several  agencies  have  begun  to  create 

processes  to  resolve  some  types  of  disputes 
with  grantees  and  certain  types  of  grant  ap¬ 
plicants.  Their  experience  indicates  that 
these  appeal  procedures,  while  sometimes 
flawed,  have  been  useful  for  protecting 
grantees’  rights  and  for  helping  agencies  to 
avert  needless  and  troublesome  litigation. 
Improve  oversight  of  significant  administra¬ 
tive  problems,  ensure  that  policies  are  ap¬ 
plied  fairly  and  consistently,  and  make  deci¬ 
sions  on  a  rational,  justifiable  basis. 

Given  the  Importance  of  these  programs, 
the  nature  of  the  interests  Involved,  public 
policy  factors,  and  considerations  of  fairness 
enunciated  in  recent  constitutional  deci¬ 
sions.  the  Administrative  Conference  be¬ 
lieves  that  all  grantmaking  agencies  should 
maintain  procedures  to  hear  appeals  regard¬ 
ing  certain  kinds  of  agency  actions.  For  ex¬ 
ample,  grantees  generally  have  a  special  in¬ 
terest  in  debarment,  termination,  suspen¬ 
sion.  or  certain  kinds  of  renewal  or  entitle¬ 
ment  situations.  Also,  disputes  regarding 
some  expenditure  disallowances  arising 
from  audits,  or  other  cost  and  cost  rate  de¬ 
terminations.  may  be  crucial  to  a  grantee, 
requiring  payback  of  large  sums.  Because  of 
the  potential  significance  of  these  types  of 
actior.  and  their  relative  Infrequency,  agen¬ 
cies  should  establish  appeals  procedures  for 
them.  On  the  other  hand,  thousands  of  ap¬ 
plications  for  competitive  discretionary 
grants  are  denied  each  year,  and  the  Imposi¬ 
tion  of  any  broad  appeal  hearing  require¬ 
ment  for  this  type  of  action  could  be  quite 
burdensome  to  some  agencies. 

While  the  variety  and  complexity  of  Fed¬ 
eral  domestic  grant  programs  (and  grant 
disputes)  ultimately  renders  uniform  proce¬ 
dural  prescriptions  inappropriate,  this  rec¬ 
ommendation  sets  forth  some  general  con¬ 
siderations  that  agencies  should  find  useful 
to  guide  them  in  assessing  the  adequacy  of 
their  present  methods  of  resolving  grant  ap¬ 
peals.  The  Conference  believes  that  an 
agency  should  have  considerable  latitude  to 
tailor  procedures  to  the  characteristics  of  Its 
programs  and  grantees,  and  In  the  great 
bulk  of  appeals  agencies  need  not  match  the 
protections  required  In  adjudications  gov¬ 
erned  by  the  Administrative  Procedure  Act. 
5  U.S.C.  554-557.  The  recommendation 
begins  with,  and  centers  on,  the  notion  that 
Informal  action— including  opportunities  for 
conversations  with  relevent  program  offi¬ 
cials  and  their  superiors,  mediation  or  om¬ 
budsman  services,  and  similar  devices— 
should  form  the  core  of  the  resolution  proc¬ 
ess.  Still,  agencies  should  be  aware  that  at 
least  some  disputes  may  arise,  especially  in 
post-award  cases  involving  contested  Issues 
with  substantial  funds  at  stake,  in  which 
some  kind  of  more  formal  agency  review 
should  be  made  available. 

In  making  this  recommendation,  the  Con¬ 
ference  is  aware  that  some  agencies  main- 
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tain  appeal  procedures  which  are  more 
elaborate  than  those  described  below  but 
provide  equal  or  greater  safeguards  and  pro¬ 
tective  measures.  This  recommendation  is 
not  intended  to  cast  any  doubt  on  the  pro¬ 
priety  of  such  procedures,  or  to  assess  the 
need  therefor  in  light  of  specific  programs 
or  agency  goals  and  concerns. 

Recommendation 

I.  SCOPE  AND  INTENT  OF  THE 

RECOMMENDATIONS 

The  recommendations  in  Part  II 
concern  procedures  for  disputes  in¬ 
volving  domestic  “grantees”  and 
"vested  applicants.”  A  “grantee”  may 
be  a  non-profit  or  community  service 
organization,  a  unit  of  state  or  local 
government,  a  school,  corporation  or 
an  individual  who  has  executed  a 
grant  agreement  or  cooperative  agree¬ 
ment  with  a  Federal  agency.  A  “vested 
applicant”  is  one  who  is  entitled  by 
statute  to  receive  funds,  provided  the 
applicant  meets  certain  minimal  re¬ 
quirements;  or  one  who  applies  for  a 
noncompetitive  continuation  grant, 
and  has  been  designated  in  some 
manner  as  the  service  deliverer  for  a 
designated  area  or  is  operating  within 
a  designated  multi-year  project  period. 
Part  III  deads  with  agency-level  proc¬ 
esses  for  handling  complaints  by  dis¬ 
appointed  applicants  for  discretionary 
grant  funds.  The  procedures  recom¬ 
mended  herein  are  not  intended  to  dis¬ 
place  existing  hearing  mechanisms  al¬ 
ready  required  by  law  in  some  pro¬ 
grams.  They  apply  only  to  grant  pro¬ 
grams  carried  on  primarily  within  the 
United  States. 

II.  COMPLAINTS  BY  GRANTEES  AND  VESTED 
APPLICANTS 

A.  Informal  Review  and  Dispute 
Resolution  Procedures 

1.  Each  Federal  grantmaking  agency 
should  provide  informal  procedures 
under  which  the  agency  may  attempt 
to  review  and  resolve  complaints  by 
grantees  and  vested  applicants  with¬ 
out  resort  to  formal,  adjudicatory  pro¬ 
cedures.  The  informal  procedure  could 
take  several  forms,  including,  for  ex¬ 
ample,  advance  notice  of  adverse 
action  and  the  reasons  for  the  action, 
opportunity  to  meet  with  the  Federal 
officials  involved  in  the  dispute,  review 


§  305.82-2 

by  another  or  higher-level  agency  offi¬ 
cial,  or  use  of  an  ombudsman  or  medi¬ 
ator.  Attempts  to  resolve  disputes 
under  these  informal  procedures 
should  be  pursued  expeditiously  by 
the  agency  within  a  definite  time 
frame.  Notwithstanding  these  time 
limits,  a  complainant’s  invocation  of 
more  formal  appeal  procedures  should 
not  prevent  further  efforts  to  settle, 
mediate,  or  otherwise  resolve  the  dis¬ 
pute  informally. 

2.  The  existence  of  informal  review 
procedures  should  be  made  known  to 
affected  grantees  and  vested  appli¬ 
cants  in  the  manner  described  in  para¬ 
graphs  3  and  12,  below.  Agencies 
should  encourage  their  program  and 
decisional  officials  to  resolve  griev¬ 
ances  informally,  and  provide  training 
to  improve  their  abilities  to  do  so.  In 
undertaking  such  training,  agencies 
should  work  with  those  agencies  that 
already  have  begun  to  make  use  of  me¬ 
diation  and  other  conciliatory  ap¬ 
proaches,  such  as  the  Departmental 
Grant  Appeals  Board  in  the  Depart¬ 
ment  of  Health  and  Human  Services, 
and  existing  groups  with  expertise  in 
these  methods  of  dispute  resolution. 

B.  Notice  of  Agency  Action 

3.  Upon  issuance  of  an  agency  deci¬ 
sion  which  (if  not  appealed)  represents 
final  agency  action,  each  grantmaking 
agency  should  provide  prompt  notice 
of  its  action  to  the  affected  grantee  or 
vested  applicant.  If  the  action  is  ad¬ 
verse  to  a  grantee  or  vested  applicant, 
the  agency's  notice,  at  a  minimum, 
should  provide  a  brief  statement  of 
the  legal  or  factual  basis  for  the 
action;  state  the  nature  of  any  sanc¬ 
tions  to  be  imposed;  and  describe  any 
available  appeal  procedures,  including 
applicable  deadlines  and  the  name  and 
address  of  the  agency  official  to  be 
contacted  in  the  initial  stages  of  an 
appeal. 

C.  Administrative  Appeal  Procedures 

4.  Each  Federal  grantmaking  agency 
should  provide  the  additional  opportu¬ 
nity  lor  some  type  of  administrative 
appeal  in  at  least  certain  kinds  of 
grant-related  disputes.  This  appeal 
may  be  conducted  orally  or  in  writing, 
depending  on  the  nature  of  the  dis- 


135 


653 


§  305.82-2 

pute,  and  may  be  expedited  where  ap¬ 
propriate.  In  determining  whether  an 
administrative  appeal  should  be  af¬ 
forded  and  the  form  of  any  such 
appeal  for  particular  classes  of  dis¬ 
putes,  agencies  should  consider  the 
probable  impact  of  the  adverse  action 
on  the  complainant,  the  importance  of 
procedural  safeguards  to  accurate  de¬ 
cisionmaking  in  each  class  of  dispute, 
the  probable  nature  and  complexity  of 
the  factual  and  legal  issues,  the  finan¬ 
cial  and  administrative  burden  that 
would  be  imposed  upon  the  agency, 
the  need  for  a  perception  of  the  gov¬ 
ernment’s  fairness  in  dealing  with 
grantees  and  vested  applicants,  and 
the  usefulness  of  appeal  procedures  to 
give  feedback  on  administrative  prob¬ 
lems. 

5.  In  light  of  the  factors  described  in 
paragraph  4,  each  Federal  grantmak¬ 
ing  agency  should  provide  the  oppor¬ 
tunity  for  some  kind  of  administrative 
appeal  with  regard  to  adverse  actions 
involving: 

a.  The  performance  of  an  existing 
grant,  including  disputes  involving  de¬ 
barment,  termination,  suspension, 
voiding  of  a  grant  agreement,  cost  dis¬ 
allowances.  denials  of  cost  authoriza¬ 
tions,  and  cost  rate  determinations: 

b.  The  denial  of  funding  to  appli¬ 
cants  for  entitlement  grants,  including 
disputes  involving  the  applicant’s  eligi¬ 
bility,  amount  of  funding  to  be  re¬ 
ceived,  and  application  of  award  crite¬ 
ria  or  pre-established  review  proce¬ 
dures:  and 

c.  The  denial  of  applications  for  non¬ 
competitive  continuation  awards 
where  the  denial  is  for  failure  to 
comply  with  the  terms  of  a  previous 
award. 

6.  Where  an  opportunity  for  an  ad¬ 
ministrative  appeal  is  afforded,  the 
agency  should  take  into  account  the 
factors  set  forth  in  paragraph  4  and 
select  from  among  the  following  forms 
of  proceedings  to  provide  the  one  most 
appropriate  to  the  particular  case: 

a.  Decision  based  on  written  submis¬ 
sions  only: 

b.  Decision  based  on  oral  presenta¬ 
tions; 

c.  Decision  on  written  submissions 
plus  an  informal  conference  or  oral 
presentation;  or 

d.  Full  evidentiary  hearing. 
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Where  a  hearing  or  conference  is 
useful  to  resolve  certain  issues,  the 
agency  may  limit  the  hearing  to  those 
issues  and  treat  remaining  questions 
less  formally.  In  addition,  the  agency 
should  provide  some  form  of  discre¬ 
tionary  expedited  appeal  process  for 
disputes.  In  such  proceedings,  the 
agency  may,  for  example,  shorten  time 
deadlines,  curtail  record  requirements, 
or  simplify  procedures  for  oral  or  writ¬ 
ten  presentations. 

7.  At  a  minimum,  these  administra¬ 
tive  appeal  procedures  should  afford 
grantees  and  vested  applicants  the  fol¬ 
lowing: 

a.  Written  notice  of  the  adverse  deci¬ 
sion  (See  paragraphs  3  and  12); 

b.  An  impartial  decisionmaker  (for 
instance,  a  grant  appeals  board 
member,  a  high  level  agency  official,  a 
person  from  outside  the  agency,  an  ad¬ 
ministrative  law  judge,  or  certain 
other  agency  personnel  from  outside 
the  program  office)  with  authority  to 
conduct  the  proceedings  in  a  timely 
and  orderly  fashion; 

c.  Opportunity  for  the  agency,  com¬ 
plainant,  and  any  other  parties  to  the 
appeal  promptly  to  obtain  information 
from  each  other,  and  to  present  and 
rebut  significant  evidence  and  argu¬ 
ments; 

d.  Development  of  a  record  suffi¬ 
cient  to  reflect  accurately  all  signifi¬ 
cant  factual  submissions  to  the  deci¬ 
sionmaker  and  provide  a  basis  for  a 
fair  decision;  and 

e.  Prompt  issuance  of  a  written  deci¬ 
sion  stating  briefly  the  underlying  fac¬ 
tual  and  legal  basis. 

8.  Each  Federal  grantmaking  agency 
should  determine  in  advance,  and 
specify  by  rule  or  order,  the  scope  of 
the  authority  delegated  to  the  deci¬ 
sionmaker  in  administrative  appeals. 
For  example,  agencies  should  specify 
in  advance  whether  the  decisionmaker 
has  the  authority  to  review  the  validi¬ 
ty  of  agency  regulations  or  the  consist¬ 
ency  of  agency  actions  with  governing 
statutes. 

9.  Agencies  should  accord  finality  to 
the  appeal  decision,  unless  further 
review  is  conducted  promptly  pursu¬ 
ant  to  narrowly  drawn  exceptions  and 
in  accordance  with  preestablished  pro¬ 
cedures.  criteria,  and  standards  of 
review.  If  the  decisionmaker  is  delegat- 
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ed,  or  asserts,  authority  to  review  the 
validity  of  agency  regulations,  the 
agency  head  should  retain  an  option 
for  prompt  final  review  of  the  decision 
in  accordance  with  applicable  proce¬ 
dures. 

10.  Once  these  administrative  appeal 
procedures  are  invoked,  the  decision¬ 
maker  should  discourage  all  ex  parte 
communications  on  the  appeal  unless 
the  parties  consent  to  such  communi¬ 
cations.  Any  ex  parte  communications 
that  do  occur  should  be  disclosed 
promptly,  and  placed  in  the  appeal 
record. 

11.  Agencies  should  encourage 
prompt  decision  of  appeals  by  creating 
time  limits  or  other  guidelines  for 
processing  grant  disputes,  and  should 
pay  particular  attention  to  resolving 
appeals  over  decisions  regarding  re¬ 
newal  and  continuation  grants  in  a 
timely  manner.  These  timetables 
might  be  fixed  generically  or  in  ac¬ 
cordance  with  the  complexity  of  par¬ 
ticular  cases.  Decisionmakers’  compli¬ 
ance  should  be  monitored  by  the 
agency  pursuant  to  a  regular  caseload 
management  system. 

D.  Public  Notice 

12.  Grantmaking  agencies  should 
give  advance  notice  and  afford  an  op¬ 
portunity  for  public  comment  in  devel¬ 
oping  informal  review  and  administra¬ 
tive  appeal  procedures.  Agencies 
should  ensure  that  available  proce¬ 
dures  are  made  known  to  grantees  and 
vested  applicants.  Notice  of  such  pro¬ 
cedures  should  be  published  in  the 
Federal  Register,  codified  in  the 
Code  of  Federal  Regulations,  and  in¬ 
cluded  in  grant  agreements  and  other 
appropriate  documents,  in  addition  to 
the  individual  notice  described  in  para¬ 
graph  3. 

13.  Agencies  should  collect  in  a  cen¬ 
tral  location,  and  index,  those  written 
decisions  made  in  administrative  ap¬ 
peals.  These  decisions  should  be  made 
available  to  the  public  except  to  the 
extent  that  their  disclosure  is  prohib¬ 
ited  by  law.  Whenever  a  grantee  or 
vested  applicant  cites  a  previous  writ¬ 
ten  decision  as  a  precedent  for  the 
agency  to  follow  in  its  case,  the  agency 
should  either  do  so,  distinguish  the 
two  cases,  or  explain  its  reasons  for 
not  following  the  prior  decision. 
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III.  COMPLAINTS  BY  DISCRETIONARY 

GRANT  APPLICANTS 

A.  Informal  Review  Procedures 

The  Conference  previously  has 
called  on  agencies  to  develop  criteria 
for  Judging  discretionary  grant  appli¬ 
cations  and  to  adopt  at  least  informal 
complaint  mechanisms  to  ensure  com¬ 
pliance  with  these  criteria  and  other 
federal  standards.  (See  Recommenda¬ 
tions  71-9  and  74-2.)  The  Conference 
reiterates  its  belief  that  these  proce¬ 
dures  can  benefit  agency  performance. 

B.  Public  Notice 

Each  Federal  grantmaking  agency 
should  ensure  that  available  informal 
review  procedures  and  administrative 
appeal  procedures  are  made  known  to 
grant  applicants.  Notice  of  such  proce¬ 
dures  should  be  published  in  the  Fed¬ 
eral  Register,  codified  in  the  Code  of 
Federal  Regulations,  and  Included  in 
application  materials  and  other  appro¬ 
priate  documents.  (See  also  Recom¬ 
mendations  71-4  and  71-9.) 

iv.  implementation  of 

RECOMMENDATION 

Each  Federal  grantmaking  agency 
should,  within  one  year  of  the  adop¬ 
tion  of  this  recommendation,  report  in 
writing  to  the  Administrative  Confer¬ 
ence  the  steps  the  agency  intends  to 
take,  consistent  with  the  above  guide¬ 
lines,  to  improve  its  dispute  resolution 
process. 

(47  FR  30704,  July  15,  1982] 
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§  305.84-4  Negotiated  Cleanup  of  Hazard¬ 
ous  Waste  Sites  Under  CERCLA  (Rec¬ 
ommendation  No.  84-4). 

By  enacting  the  Comprehensive  Environ¬ 
mental  Response  Compensation  and  Liabil¬ 
ity  Act  (CERCLA)  in  1980,  Congress  under¬ 
took  to  provide  a  Federal  solution  for  the 
problem  of  abandoned  and  Inactive  hazard¬ 
ous  waste  disposal  sites.  Approximately 
2,000  sites  will  require  action,  at  a  cost  of 
tens  of  billions  of  dollars.  CERCLA  created 
a  $1.6  billion  revolving  ‘•Superfund’’  for 
direct  Federal  action  to  clean  up  these  sites 
and  respond  to  hazardous  waste  emergen¬ 
cies.  The  Act  supplements  this  public  works 
authority  with  provisions  for  negotiating 
cleanups  by  "potentially  responsible  par¬ 
ties”— site  owners  and  operators  and  users 
of  sites  such  as  transporters  and  waste  gen¬ 
erators.  It  also  empowers  the  Federal  gov¬ 
ernment  to  sue  such  parties  for  the  cost  of 
cleanups  paid  for  out  of  the  Superfund  and. 
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If  waste  disposal  may  present  an  "imminent 
and  substantial  endangerment,”  to  sue  for 
orders  directing  responsible  parties  to  clean 
up  sites  themselves.  The  Act  is  administered 
by  the  Environmental  Protection  Agency 
(EPA). 

By  early  1984,  although  EPA  had  respond¬ 
ed  to  hazardous  waste  emergencies  at  many 
sites,  only  a  handful  of  sites  listed  on  a  stat¬ 
utory  national  priority  list  by  the  agency 
had  been  completely  cleaned  up  by  the  Fed¬ 
eral  government.  A  few  more  sites  had  been 
cleaned  up  by  private  parties.  The  causes  of 
delay  were  varied:  uncertainty  about  the 
extent  of  the  problem  and  the  efficacy  of 
technical  remedies:  start-up  problems  inher¬ 
ent  in  a  new  program:  and  a  two-year  long 
effort  to  negotiate  cleanups  so  that  no  Su¬ 
perfund  revenues  would  have  to  be  spent. 
By  mid- 1983,  the  strategy  of  conserving  the 
Superfund  had  fallen  apart  amidst  a  major 
leadership  crisis  within  the  EPA.  In  a  policy 
reversal.  Superfund  expenditures  for  clean¬ 
ing  up  sites  then  took  priority  over  other 
means  available  under  the  statute  for  ef¬ 
fecting  cleanups. 

The  current  agency  approach  to  CERCLA 
emphasizes  cleanups  paid  for  out  of  the  Su¬ 
perfund  coupled  with  actions  to  recover  the 
expenditures  but  also  relies  to  a  limited 
extent  on  negotiated  cleanups  and  on  law¬ 
suits  to  compel  responsible  parties  to  act 
under  CERCLA’s  imminent  endangerment 
provision.  This  strategy  has  resulted  in  a 
CERCLA  implementation  effort  that  is  slow 
and  expensive. 

Congress,  the  EPA.  responsible  parties, 
and  other  critics  have  suggested  several 
means  of  speeding  up  and  economizing  on 
site  cleanups.  These  include  enlarging  the 
Superfund,  setting  program  deadlines,  ex¬ 
panding  the  EPA  program  offices,  empower¬ 
ing  citizens  to  sue,  and  encouraging  volun¬ 
tary  cleanup  by  industry.  Although  enlarg¬ 
ing  the  Fund,  providing  more  staff,  and  set¬ 
ting  program  deadlines  would  tend  to  accel¬ 
erate  the  CERCLA  effort,  the  Administra¬ 
tive  Conference  believes  that  a  properly  de¬ 
signed  site  cleanup  negotiation  process, 
through  which  responsible  parties  or  third 
parties  would  agree  to  act  directly  to  clean¬ 
up  sites,  would  also  hasten  cleanup  while  re¬ 
ducing  its  expense  by  tapping  the  technical 
and  financial  resources  of  the  private  sector. 
Involvement  of  the  Federal  government  and 
affected  citizens  in  this  process  would 
ensure  adequate  protection  of  public  health 
and  the  environment. 

Although  current  EPA  policy  permits  the 
negotiation  of  cleanups,  the  agency  puts  too 
little  stress  on  negotiations  and  has  adopted 
a  series  of  procedural  and  substantive  re¬ 
quirements  that  unnecessarily  constrict  the 
number  of  negotiated  cleanup  agreements 
that  the  agency  might  beneficially  con¬ 
clude.  The  Conference  recognizes,  of  course, 
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that  successful  negotiations  can  only  occur 
when  private  parties  as  well  as  the  Federal 
government  are  willing  to  respond  to  the 
problem  of  hazardous  waste  cleanup  in  good 
faith.  The  Conference  intends  no  criticism 
of  aggressive  EPA  enforcement  efforts 
where  responsible  parties  refuse  to  cooper¬ 
ate. 

In  this  recommendation  the  Administra¬ 
tive  Conference  suggests  a  series  of  steps 
that  the  EPA  might  take  to  encourage  and 
facilitate  greater  reliance  on  negotiated  pri¬ 
vate  party  cleanups,  in  those  situations 
where  negotiations  have  a  realistic  chance 
of  success. 

Recommendation 

1.  The  Environmental  Protection 
Agency  (EPA)  should  emphasize  the 
negotiation  of  voluntary  cleanups  at 
hazardous  waste  dump  sites.  The  nego¬ 
tiation  process  for  any  site  should  in¬ 
clude.  at  an  appropriate  time  and  in 
an  appropriate  manner,  the  key  inter¬ 
ests,  such  as  Federal,  State  and  local 
governments,  parties  potentially  re¬ 
sponsible  for  cleanup  (including  site 
users,  site  owners  and  operators,  and 
waste  transporters),  and  local  citizens. 
Whenever  possible,  efforts  to  negoti¬ 
ate  a  cleanup  agreement  should  begin 
well  before  the  commencement  of  liti¬ 
gation  concerning  a  site.  To  increase 
the  likelihood  that  negotiations  will 
succeed,  the  Administrator  and  other 
leading  EPA  officials,  both  at  head¬ 
quarters  and  in  the  regional  offices, 
should  support  the  negotiation  proc¬ 
ess,  follow  its  implementation,  and  be 
available  to  explain  specific  negotiated 
agreements  before  congressional  over¬ 
sight  committees  if  necessary. 

2.  Citizens  living  in  the  vicinity  of  or 
otherwise  directly  affected  by  a  site 
have  a  substantial  Interest  in  some 
Issues  related  to  the  cleanup  process— 
for  example,  medical  diagnostic  test¬ 
ing.  relocation  of  public  service  facili¬ 
ties,  measures  to  isolate  the  site,  and 
the  overall  adequacy  of  the  cleanup 
effort.  Their  interest  in  other  aspects 
of  the  process,  such  as  the  allocation 
of  costs  among  potentially  responsible 
parties  (or  between  potentially  respon¬ 
sible  parties  and  the  government)  is 
more  problematic.  EPA  should  consid¬ 
er  means  beyond  complete  reliance  on 
local  political  institutions  for  involving 
these  citizens,  including  the  negotia¬ 
tion  of  collateral  arrangements,  par¬ 
ticipation  of  citizens'  groups  in  negoti- 
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ations  over  the  type  and  scope  of  the 
remedy,  and  the  like.  Even  if  not  par¬ 
ticipants,  local  citizens  ordinarily 
should  be  permitted  to  observe  those 
aspects  of  the  negotiations  that  con¬ 
cern  them. 

3.  Many  negotiations  can  be  conduct¬ 
ed  by  EPA  without  outside  assistance. 
In  other  cases,  where  outside  assist¬ 
ance  is  desirable,  EPA  should  encour¬ 
age  efforts  by  independent  mediating 
organizations  or  individuals  to  convene 
negotiations.  This  can  be  accom¬ 
plished  by  asking  such  a  convenor  at 
an  early  stage— no  later  than  the  com¬ 
mencement  of  “remedial  investiga¬ 
tions  and  feasibility  studies”  (a  statu¬ 
tory  cleanup  stage)— to  determine 
whether  conditions  are  favorable  for 
negotiations  at  a  site.  Favorable  condi¬ 
tions  include:  Issues  that  are  ripe  for 
decision;  absence  of  fundamental  con¬ 
flict  about  values  among  those  with  a 
stake  in  the  outcome:  adequate  repre¬ 
sentation  and  organization  of  key  in¬ 
terests:  opportunity  for  mutual  gain 
for  those  with  a  stake;  a  balance  of 
power  among  participants;  willingness 
to  bargain  in  good  faith  and  share  in¬ 
formation;  and  willingness  of  units  of 
government  to  participate  as  equal 
parties.  Where  negotiation  appears 
feasible,  the  convenor  should  attempt 
to  organize  a  site  negotiation  group 
from  among  the  parties  with  a  stake  in 
the  site  cleanup.  If  an  initial  meeting 
of  the  parties  is  successful,  the  partici¬ 
pants  should  consider  retaining  the 
convenor  or  another  person  to  serve  as 
mediator  for  the  duration  of  negotia¬ 
tions.  EPA  should  consider  using  Su¬ 
perfund  resources  to  support  an 
entity,  such  as  a  non-profit  corpora¬ 
tion  or  another  agency,  that  would  un¬ 
dertake  this  Initial  convening  effort 
and  provide  mediation  services  if  the 
parties  desired  them.  Alternatively, 
EPA  should  consider  providing  these 
services  through  personal  service  con¬ 
tracts  with  skilled  mediators. 

4.  In  order  to  take  advantage  of  pri¬ 
vate  funds  and  expertise  while  they 
remain  available,  EPA  should  encour¬ 
age  and  participate  in  negotiations  for 
cleanup  of  sites  where  there  is  a  high 
likelihood  of  successful  negotiations, 
even  if  they  have  not  yet  been  allocat¬ 
ed  Federal  funding  for  remedial  inves¬ 
tigations  or  been  added  to  the  Nation- 
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al  Priority  List,  unless  such  negotia¬ 
tions  will  distort  the  agency’s  prior¬ 
ities  by  diverting  substantial  agency 
resources  or  causing  undue  delay. 

5.  EPA  should  avoid  wasting  agency 
resources  on  unproductive  negotia¬ 
tions  by  establishing,  with  the  concur¬ 
rence  of  other  negotiating  parties,  rea¬ 
sonable  deadlines  for  the  conclusion  of 
negotiations. 

6.  Successful  negotiation  requires 
that  participation  by  all  interests  by 
through  persons  who,  if  not  principals, 
have  the  confidence  of.  and  easy 
access  to,  principals  with  the  author¬ 
ity  to  make  binding  commitments.  For 
EPA,  the  negotiators  or  persons  read¬ 
ily  accessible  to  the  negotiators  should 
have  explicit,  broad  delegated  author¬ 
ity  to  commit  the  agency  to  a  negotiat¬ 
ed  outcome.  To  the  extent  that  peer 
review  and  approval  of  agreements 
within  the  agency  are  nonetheless  re¬ 
quired,  EPA  should  provide  expedited 
means  for  obtaining  them.  One 
method  of  achieving  this  end  would  be 
for  EPA  headquarters  to  consolidate 
review  of  negotiated  cleanups  in  a 
single  panel  of  key  officials. 

7.  The  final  agreement  should  take 
the  form  of  an  administrative  consent 
order  under  section  106  of  CERCLA  or 
a  judicial  consent  decree.  Like  other 
parties  to  the  agreement,  EPA  should 
bind  itself  to  undertake  appropriate 
actions  and  follow  agreed-upon  sched¬ 
ules. 

8.  Negotiations  undertaken  in  the 
context  of  litigation  require  proce¬ 
dures  and  standards  different  from 
the  procedures  and  standards  applica¬ 
ble  to  negotiations  occurring  before  a 
matter  reaches  litigation.  EPA  should 
acknowledge  that  existing  agency 
guidance  memoranda  on  "case  settle¬ 
ment  policy”  are  appropriate  for  use 
only  in  litigation  situations;  to  imple¬ 
ment  the  proposed  negotiation  proc¬ 
ess,  the  agency  should  prepare  new 
guidance  memoranda  that  bring  more 
appropriate  factors  to  bear  on  preliti¬ 
gation  negotiations. 

9.  The  Conference  recognizes  EPA’s 
need  to  maintain  a  strong  litigation 
posture  in  CERCLA  cases  in  order  to 
strengthen  its  ability  to  negotiate 
agreements  in  the  public  interest. 
However,  the  Conference  also  urges 
the  agency  to  consider  the  possible  ad- 
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vantages  of  greater  flexibility  in  situa¬ 
tions  where  cleanup  arrangements  are 
being  negotiated  rather  than  litigated. 
For  example,  in  some  cases  it  might  be 
desirable  for  EPA  to  begin  to  negoti¬ 
ate  even  if  80%  of  cleanup  costs  has 
not  been  offered  or  to  agree  with  the 
parties  about  the  amounts  of  their  in¬ 
dividual  responsibilities  to  pay  cleanup 
costs  even  if  the  total  responsibility 
adds  up  to  less  than  100  percent  of 
cleanup  costs  (allocating  Superfund 
resources  to  pay  for  the  rest),  as  an  in¬ 
centive  for  cooperating  parties  to  join 
promptly  in  an  agreement.  The  intran¬ 
sigence  of  a  few  responsible  parties 
should  not  be  permitted  to  block 
agreement  with  others  prepared  to 
accept  reasonable  shares  of  responsi¬ 
bility;  moreover,  such  partial  agree¬ 
ments  may  free  agency  resources  to 
pursue  the  intransigent  parties. 

10.  Although  the  Conference  be¬ 
lieves  that  its  recommendation  can  be 
implemented  without  additional  legis¬ 
lation,  it  acknowledges  that  the  effec¬ 
tiveness  of  expanded  reliance  on  nego¬ 
tiated  cleanups  would  depend  upon 
the  degree  of  support  or  opposition 
from  relevant  congressional  commit¬ 
tees.  If  EPA  undertakes  efforts  to 
clean  up  dump  sites  through  a  negoti¬ 
ation  process  like  that  described  in 
this  recommendation,  congressional 
committees  should  support  and  en¬ 
courage  these  efforts,  recognizing  that 
negotiated  solutions  inevitably  involve 
compromises. 

11.  To  promote  achievement  of  its 
site  cleanup  management  objectives, 
EPA  should  publish  statements  of  its 
CERCLA  policies,  such  as  conditions 
for  undertaking  voluntary  cleanup  ne¬ 
gotiations,  procedures  for  public  in¬ 
volvement  in  site  cleanup  decisions, 
and  site  study  criteria,  in  the  Federal 
Register  and  allow  for  public  com¬ 
ment. 

(49  FR  29942,  July  25,  19841 
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NIDR’s  State  Office 
of  Mediation  Experiment 

Lawrence  E.  Snsskind 


The  National  Institute  of  Dispute  Res¬ 
olution  (NIDR)  is  currently  provid¬ 
ing  multi-year  matching  grants  to  five 
experimental  state  offices  of  mediation. 
At  a  recent  meeting  in  Washington,  D.C., 
the  directors  of  these  offices  and  key 
state  government  officials  exchanged 
ideas  and  reviewed  recent  activities  and 
future  plans.  The  session  was  extreme¬ 
ly  encouraging — thus  far,  it  looks  as  if 
the  state  office  idea  is  working. 

When  NIDR  agreed  to  give  grants 
(ranging  from  S  10,000  to  550,000  a 
year)  to  New  Jersey,  Massachusetts,  Wis¬ 
consin.  Hawaii,  and  Minnesota,  it  had 
several  objectives.  First,  there  was  a 
desire  to  demonstrate  that  dispute  res¬ 
olution  techniques  could  help  state  gov¬ 
ernments  deal  more  effectively  with 
disputes  that  currently  clog  the  courts 
and  bog  down  administrative  and  leg¬ 
islative  efforts.  Until  NIDR  announced 
its  program  of  state  incentive  grants, 
there  had  been  surprisingly'  few  attempts 
at  the  state  level  to  use  mediation,  arbi- 
t  ration,  and  other  alternatives  as  a  means 
of  resolving  regulatory',  permitting,  rate 
setting,  budgeting,  municipal  annexa¬ 
tion,  facility  siting,  and  other  govern¬ 
ment  policy  disputes.  While  the  few 
successful  experiments  (such  as  the 
Negotiated  Investment  Strategy  experi¬ 


ments  sponsored  by'  the  Kettering  Foun¬ 
dation  and  the  State  ofVirginia’s  annex¬ 
ation  mediation  program)  attracted  a 
great  deal  of  attention,  they  did  not 
lead  to  additional  demonstrations. 

Second.  NIDR  hoped  to  create  a  mar¬ 
ket  for  the  services  of  private  dispute 
resolution  practitioners.  A  great  many 
practitioners  have  had  problems  estab¬ 
lishing  a  regular  flow  of  cases  and  over¬ 
coming  financial  obstacles  generated 
by  the  unequal  ability'  of  disputing  par¬ 
ties  to  pay  for  the  services  of  a  neutral. 
A  third  NIDR  objective  was  to  seed  an 
array'  of  efforts  to  institutionalize  dis¬ 
pute  resolution  along  whatever  lines 
make  sense  in  each  state.  Unless  ad 
hoc  efforts  eventually  lead  to  institu¬ 
tionalization,  the  dispute  resolution 
movement  will  die. 

Five  Different  Models 

Each  state  office  has  a  different  admin¬ 
istrative  structure,  and  each  has  focused 
on  different  projects  and  activities.  In 
New  Jersey;  the  Center  for  Public  Dis¬ 
pute  Resolution  (headed  by  James  Mc¬ 
Guire)  is  located  in  the  Department  of 
the  Public  Advocate’s  Division  of  Citi¬ 
zen  Complaints  and  Dispute  Settle¬ 
ment.  A  13-member  Advisory  Board 
guides  the  efforts  of  two  attorney/ 
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mediators  and  a  director  of  training. 
The  Center  has  served  as  a  special  mas¬ 
ter  (appointed  by  the  state  court)  in 
three  complex  public  disputes.  Staff 
has  also  worked  with  the  state  Supreme 
Court  to  establish  a  network  of  dispute 
resolution  centers  throughout  Newjer- 
sey  and  initiated  a  policy'  dialogue  (in¬ 
volving  public  officials,  citizen  action 
groups,  and  industry'  leaders)  on  the 
siting  of  solid  waste  disposal  facilities. 
The  Center  publishes  a  periodic  news¬ 
letter,  and  has  compiled  a  director}'  of 
“third  partyr  professionals”  in  the  state. 

The  Massachusetts  Mediation  Service 
(directed  by  David  O’Connor)  is  under 
the  jurisdiction  of  the  Executiv  e  Office 
for  Administration  and  Finance.  A 
1 2-member  Board  provides  advice  to  a 
two- member  staff.  The  MMS  has  already 
mediated  statewide  disputes  concern¬ 
ing  hazardous  waste  disposal,  the  clean¬ 
up  of  a  Superfund  site,  and  long-term 
health  care  insurance  regulation.  The 
state’s  Appellate  Court  recently  ap¬ 
pointed  MMS  as  the  coordinating  agen¬ 
cy'  for  implementation  of  a  long-delayed 
and  often- litigated  prison  construction 
project  in  Boston.  The  Mediation  Ser¬ 
vice  has  devoted  a  substantial  portion 
of  its  energies  to  behind-the-scenes 
consultations  with  state  agencies  inter¬ 
ested  in  but  still  wary  of  dispute  reso¬ 
lution  techniques.  In  addition,  MMS 
played  a  key  role  in  securing  legisla¬ 
tive  approval  of  a  new  state  law  that 
guarantees  confidentiality  privileges  to 
mediators. 

The  Minnesota  State  Planning  Agency 
serves  as  the  administrative  home  for 
that  state’s  Office  of  Dispute  Resolu- 
tioa  An  Ad  Hoc  Advisory  Board  oversees 
the  efforts  of  Director  Roger  Williams 
and  a  small  staff.  The  Office  has  helped 
develop  and  implement  a  farmer-lender 
mediation  program  within  the  Depart¬ 
ment  of  Agriculture  Extension  Program. 
The  Office  has  also  sponsored  a  state¬ 
wide  conference  on  mediation  and 


helped  to  train  state  officials  who  want 
additional  mediation  skills.  Current  ac¬ 
tivities  include  the  compilation  of  a 
roster  of  mediation  professionals. 

The  Hawaii  Program  on  Alternative 
Dispute  Resolution  (directed  by  Peter 
Adler)  is  located  in  the  Office  of  the 
Administrative  Director  of  the  Courts, 
directly  under  Chief  Justice  Herman 
Lum.  The  Hawaii  Program  has  helped 
to  implement  a  court-ordered  arbitra¬ 
tion  plan  in  the  civil  courts  and  en¬ 
couraged  mediation  in  public  resource 
allocation  disputes.  The  Program  has 
also  sponsored  the  introduction  of 
“ADR”  legislation  and  developed  a  state¬ 
wide  ADR  directory. 

Wisconsin’s  approach  differs  from  the 
other  states  with  NIDR-funded  pilot 
projects.  There,  rather  than  creating  a 
separate  office  or  hiring  staff,  Howard 
Bellman,  the  state’s  Secretary  of  Labor, 
Industry,  and  Human  Relations,  chairs 
an  informal  screening  panel  (includ¬ 
ing  some  of  the  Governor’s  key  policy 
advisers)  that  determines  whether  dis¬ 
pute  resolution  techniques  might  use¬ 
fully  be  applied  in  certain  controversies. 

In  1985,  through  Bellman’s  inter¬ 
vention,  two  major  statewide  disputes 
between  the  Department  of  Natural  Re¬ 
sources  and  Indian  tribes  over  fish  and 
game  regulation  were  mediated.  In  ad¬ 
dition,  Bellman  has  participated  in  a 
statewide  study  of  Alternative  Dispute 
Resolution  and  worked  to  implement 
a  court-sponsored  arbitration, project. 

Lessons  Learned 

In  choosing  among  the  applications 
submitted  by  interested  states,  NIDR 
sought  guarantees  of  official  support 
(especially  matching  funds),  indica¬ 
tions  of  a  readiness  to  move  quickly, 
and  a  multi-issue  focus.  From  what  the 
five  states  have  accomplished  thus  far, 
it  appears  that  NIDR  chose  wisely.  It  is 
no  small  accomplishment  to  win  politi¬ 
cal  support  for  such  experimental  ef- 
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fores,  gain  approval  for  matching  allo¬ 
cations.  select  senior  staff,  and  achieve 
actual  case  results  in  only  a  year  or  two. 
On  the  other  hand,  it  is  too  soon  to  tell 
whether  the  states  will  agree  to  accept 
full  financial  responsibility  for  long¬ 
term  support  once  the  NIDR  grants 
run  out. 

As  other  states  contemplate  creating 
their  own  state  offices,  the  problems 
encountered  by  the  first  five  states 
should  be  given  careful  consideration. 

The  most  vexing,  but  not  surprising, 
problem  has  been  resistance  to  the  idea 
from  inside  the  executive  branch  and 
particularly  from  administrative  agen¬ 
cies  concerned  about  their  authority. 
A  number  of  key  officials  in  each  state 
have  been  quite  antagonistic  to  the  idea 
of  “turning  over”  highly  visible  policy; 
siting,  or  other  kinds  of  disputes  to 
“outsiders.”  They  tend  to  view  the  en¬ 
try  of  a  mediator  as  an  admission  of 
failure  on  their  part.  In  their  view,  it  is 
their  responsibility  to  resolve  disputes 
(using  traditional  political  means). 

Of  course,  most  mistakenly  assume 
that  mediation  is  the  same  as  binding 
arbitration,  and  that  the  disputants,  in¬ 
cluding  the  chief  executive,  will  be 
forced  to  “give  up  control”  if  dispute 
resolution  procedures  are  employed. 
Only  with  great  care  and  persistence 
have  the  heads  of  the  five  state  offices 
(and  their  advisor}'  boards)  been  able 
to  convince  the  doomsavers  that  the 
use  of  formal  dispute  resolution  mech¬ 
anisms  involves  neither  an  admission  of 
failure  nor  a  loss  of  statutory  authority 

A  second  difficulty  involves  the  iden¬ 
tification  of  acceptable  neutrals  to  serve 
as  mediators  or  facilitators.  The  notion 
of  prescreening  in-state  professionals 
for  the  purpose  of  creating  a  roster  has 
sometimes  proven  to  be  very  difficult. 
Prescreening  turns  out  to  be  a  form  of 
de  facto  certification,  and  none  of  the 
state  offices  wants  to  take  on  that  role. 

On  the  other  hand,  the  state  office 


directors  agree  that  the}’  must  be  ready 
with  appropriate  suggestions  when  the 
courts  ask  for  special  master  nominees 
or  regulatory  agencies  want  a  list  of 
possible  mediators.  One  important  pre¬ 
mise  in  all  five  states  is  that  the  offices 
will  not  serve  as  mediators  in  all  or 
even  most  of  the  cases  referred  to  them. 
Instead,  the  emphasis  is  on  matching 
disputants  with  appropriate  dispute 
resolvers,  thereby,  ensuring  a  steady 
flow  of  cases  for  private  practitioners. 
The  matching  process,  however,  has 
not  been  easy.  Ultimately,  the  parties 
themselves  must  select  neutrals;  the 
state  offices,  while  prepared  to  make 
suggestions,  are  working  to  avoid  im¬ 
plicit  certification. 

The  funding  problem  persists.  The 
NIDR  grants  and  state  matching  funds 
have  been  used  in  four  of  the  states  to 
cover  the  cost  of  staffing  and  running 
an  office.  Each  state  hopes  to  create  a 
“kitty”  or  a  “revolving  fund”  that  can 
be  used  to  cover  the  costs  associated 
with  specific  mediation  efforts.  Ideally, 
at  the  end  of  each  mediation  effort,  the 
parties  would  pay  what  they  could  into 
a  revolving  fund  to  cover  the  cost  of 
future  mediation  efforts.  This  way,  an 
unequal  ability  to  pay  would  not  be 
seen  as  influencing  the  mediation  ef¬ 
fort  in  which  the  parties  were  involved. 

Unfortunately,  the  state  offices  have 
not  been  in  a  position  to  “charge”  their 
clients  full  cost  for  the  services  provid¬ 
ed.  That’s  not  the  way  to  get  someone 
to  try  something  new,  particularly  when 
the}'  have  worries  and  doubts  about 
it.  In  addition,  it  is  difficult  for  the  state 
offices  to  explain  to  local  clients  why 
they  should  pay  a  fee  for  a  government 
service. 

Finally,  the  issue  of  the  rate  at  which 
mediators  should  be  paid  has  been  the 
cause  for  some  concern.  Several  of  the 
states  have  tried  to  set  a  standard  fee 
(ranging  from  S350  to  $500  a  day). 
This  has  eliminated  from  the  mediator 
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pools  some  of  the  most  experienced 
professionals,  whose  rates  are  often 
much  higher. 

While  the  problems  of  selecting  and 
matching  neutrals,  long-term  financing 
of  the  services  provided  by  the  state 
offices,  and  resistance  from  inside  state 
government  have  slowed  the  process  of 
institutionalizatioa  several  other  factors 
have  helped  create  positive  outcomes. 

One  such  factor  is  the  interest  shown 
by  the  state  judiciaries.  The  state  of¬ 
fices  were  initially  aimed  at  dealing 
with  disputes  under  the  auspices  of  the 
executive  branch — particularly  the  ad¬ 
ministrative  agencies.  The  state  courts, 
though,  have  shown  enormous  initia¬ 
tive  in  identifying  and  adopting  alter¬ 
native  dispute  resolution  techniques 
and  strategies.  New  Jersey  and  Hawaii, 
in  particular,  have  keyed  most  of  their 
state  office  efforts  to  cases  referred  by 
the  judiciary. 

A  second  factor  in  the  success  of 
several  of  the  state  offices  has  been  the 
realization  that  mediation  and  other 
forms  of  dispute  resolution  are  best 
institutionalized  through  an  almost  in¬ 
visible,  behind-the-scenes,  set  of  inter¬ 
actions  with  policymakers  and  elected 
officials.  When  public  officials  are  able 
to  announce  a  winning  solution  or  proj¬ 
ect,  thereby  getting  the  credit  for  the 
success  of  such  efforts,  they  are  more 
inclined  to  try  mediation  a  second  time. 

The  state  office  directors  have  all 
opted  for  the  behind-the-scenes  ap¬ 
proach,  and  have  spent  a  great  deal  of 
time  consulting  with  state  officials  who 
want  advice  on  how  best  to  handle 
difficult  disputes.  This  approach  has 
helped  to  build  good  working  relation¬ 
ships  which,  in  turn,  have  enhanced 
the  reputation  of  the  mediation  offices 
within  state  government.  While  the 
public  in  each  of  the  five  states  may 
have  almost  no  inkling  of  what  has  been 
accomplished  thus  far.  the  prospects 


for  institutionalziation  have  been 
boosted  by  this  strategy. 

The  state  offices  have  tried  to  build 
public  awareness  and  acceptance  of 
dispute  resolution  through  training  ses¬ 
sions  and  conferences.  While  these  ac¬ 
tivities  have  sapped  the  energy  of  office 
staff,  they  have  paid  off  in  referrals  and 
requests  for  assistance.  All  five  state 
offices  have  made  a  commitment  to 
continue  their  training  activities  and 
other  forms  of  public  education  (like 
newsletters  or  community  seminars). 

The  Future 

It  is  still  too  soon  to  predict  the  final 
results  of  the  first  five  experiments  with 
state  offices  of  mediation.  One  forecast 
discussed  at  the  NIDR  meeting  is  that 
“the  fad  will  die  out”  in  two  to  three 
years  when  the  states  refuse  to  pick  up 
the  costs  involved  in  sustaining  the  of¬ 
fices  that  have  been  created.  A  second 
prediction  is  that  the  first  few  offices 
will  continue  with  modest  state  fund¬ 
ing,  but  that  will  be  it. 

A  third  possibility  is  that  as  many  as 
ten  more  states  will  adopt  dispute  res¬ 
olution  programs  over  the  next  few 
years — whether  by  statute  or  informally 
— with  or  without  further  NIDR  grants. 
California,  for  instance,  is  currently  con¬ 
sidering  legislation  that  would  create 
an  office  to  advise  local  governments 
on  how  to  proceed  with  mediation 
when  disputes  arise.  The  California  of¬ 
fice,  headquartered  in  the  lieutenent 
governor’s  office,  would  be  funded  with 
a  S  100,000  loan  from  the  state  treasury. 

The  final,  most  optimistic  forecast  is 
that  many  states  will  enact  dispute 
resolution  procedures  that  “add  a  me¬ 
diation  step”  to  a  host  of  policymaking 
and  resource  allocation  processes,  and 
that  the  state  courts  will  create  a  grow¬ 
ing  demand  for  skilled  dispute  resolu¬ 
tion  practitioners. 

NIDR,  the  Kettering  Foundation,  the 
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Program  on  Negotiation  at  Harvard  Law 
School,  and  the  new  Center  for  Negoti¬ 
ation  and  Conflict  Resolution  at  Rutgers 
University  have  all  agreed  to  provide 
ongoing  assistance  to  not  only  the  first 
five  state  offices  but  to  other  states  that 
want  to  initiate  similar  efforts.  In  addi¬ 


tion  to  California,  officials  in  New  Hamp¬ 
shire,  Virginia.  Ohio.  Florida,  and  Maine 
have  indicated  interest  in  the  state  of¬ 
fice  concept.  Within  the  next  year  or 
two,  there  will  be  enough  experience 
to  begin  a  formal  evaluation  of  NIDR’s 
State  Office  experiment. 
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Model  Mini-Trial  Agreement 
for  Business  Disputes 


Purposes 

The  informal  procedure  known  as  a 
mini-trial,  consisting  of  an  adversarial 
“information  exchange,"  followed  by 
management  negotiations,  has  become 
a  highly  successful  form  of  business 
dispute  resolution.  Set  forth  below  is  a 
model  agreement  for  a  mini-trial  to  re¬ 
solve  a  business  dispute. 

The  success  of  mini-trials  has  been 
due  in  large  part  to  the  voluntary  nature 
and  flexibility  of  the  process  and  to  the 
cooperation,  flexibility  and  creativity  of 
disputants'  counsel  in  developing  pro¬ 
cedures  best  suited  for  their  particular 
situations.  The  Center  for  Public  Re¬ 
sources  (CPR)  encourages  parties  to 
modify  this  model  agreement,  or  to  draw 
up  their  own  agreement,  which,  for  ex¬ 
ample.  may  provide  for  a  mini-trial  with 
or  without  a  Neutral  Advisor  or  may 
alter  the  role  of  the  Neutral  Advisor. 

The  mini-trial  can  be  used  in  a  vari¬ 
ety  of  circumstances.  Parties  to  an  ex¬ 
isting  dispute  can  use  this  model  agree¬ 
ment,  whether  or  not  the  dispute  is  in 
litigation.  The  model  agreement  can  be 
adopted  fordisputes  between  U . S.  com¬ 
panies;  for  disputes  involving  foreign 
companies;  and.  with  minor  modifica¬ 
tions,  for  disputes  between  a  govern¬ 
ment  entity  and  a  private  company.  The 
model  agreement  should  facilitate  the 
drafting  of  commercial  agreement 
clauses  providing  for  dispute  resolution 
bv  mini-trial,  by  enabling  the  drafts¬ 
man  to  incorporate  the  model  agree¬ 
ment  by  reference. 


The  model  agreement  is  not  self-ex¬ 
ecuting,  but  is  to  be  invoked  through 
execution  of  an  “initiating  agreement." 
as  described  below.  A  party  may  with¬ 
draw  from  the  process  at  any  time  before 
its  conclusion. 

A  sample  schedule  and  a  commen¬ 
tary  follow  the  model  agreement.  The 
schedule  is  illustrative  of  the  time  typ¬ 
ically  required  for  the  various  phases  of 
the  proceeding. 

CPR  has  established  the  CPR  Judi¬ 
cial  Panel,  consisting  of  eminent  former 
judges,  legal  academics  and  other  lead¬ 
ers  of  the  bar  who  may  assist  in  structur¬ 
ing  a  mini-trial  and  may  serve  as  Neu¬ 
tral  Advisor  in  a  mini-trial.  In 
conjunction  with  its  Judicial  Panel  ser¬ 
vices.  CPR  is  available,  at  the  request 
of  a  party  to  a  business  dispute,  to  inter¬ 
est  the  other  party  or  parties  in  entering 
into  a  mini-trial.  A  brochure  listing  the 
members  of  the  Judicial  Panel  and  de¬ 
scribing  services  they  may  perform  is 
available. 

CPR  has  considerable  expertise  in 
the  conduct  of  mini-trials  and  has  pro¬ 
duced  a  Mini-Trial  Workbook,  which 
includes  case  histories  and  relevant 
forms.  CPR  also  has  a  clearinghouse  of 
information  and  literature  on  alter¬ 
native  dispute  resolution. 


Model  Agreement 

1.  Institution  of  Mini-Trial 
Proceeding 

1.1  Parties  to  a  dispute  may  commence 
a  mini-trial  proceeding  by  entering  into 
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a  written  agreement  (the  “initiating 
agreement”)  to  conduct  a  mini-trial. 
The  initiating  agreement  shall  describe 
the  matter  in  dispute,  and  shall  state 
either  that  the  parties  agree  to  follow 
this  model  agreement,  as  modified  by 
the  initiating  agreement,  or  that  the  par¬ 
ties  agree  to  other  procedures  set  forth 
or  identified  in  the  initiating  agree¬ 
ment.  A  copy  of  the  initiating  agree¬ 
ment  will  be  filed  with  the  Center  for 
Public  Resources,  680  Fifth  Avenue, 
New  York,  N.Y.  10019. 

1.2.  Various  time  periods  referred  to  in 
this  model  agreement  are  measured 
from  the  date  of  the  initiating  agree¬ 
ment,  which  hereafter  is  called  the 
Commencement  Date. 

2.  Mini-Trial  Panel 

2.1.  The  mini-trial  panel  shall  consist 
of  a  Neutral  Advisor  and  one  member  of 
management  from  each  party.  Each 
such  member  shall  have  appropriate 
authority  to  negotiate  a  settlement  on 
behalf  of  the  party  he  or  she  represents. 

2.2.  The  parties  shall  attempt  to  select 
a  Neutral  Advisor  who  is  mutually  ac¬ 
ceptable  to  them,  and  who  may  be,  but 
need  not  be,  a  member  of  the  CPR 
Judicial  Panel.  The  functions  of  the 
Neutral  Advisor  are  those  stated  in  this 
agreement. 

2.3.  If  the  parties  have  not  agreed  on  a 
Neutral  Advisor  within  15  days  from  the 
Commencement  Date,  any  party  may 
request  CPR  to  nominate  candidates. 
Within  ten  days  of  receiving  such  a 
request,  CPR  shall  submit  to  the  Parties 
the  names  of  not  fewer  than  five  nomi¬ 
nees,  together  with  a  brief  statement  of 
each  nominee’s  qualifications  and  the 
per  diem  or  hourly  rates  charged  by 
such  nominee.  Each  party  may  strike 
from  the  list  the  names  of  all  persons 
who  are  unacceptable  to  it  and  number 
the  remaining  names  to  indicate  an 
order  of  preference.  Each  party  shall 
mail  the  list  to  CPR  within  seven  days  of 
having  received  it.  CPR  will  designate 
the  Neutral  Advisor  from  the  panel 
members  acceptable  to  all  parties,  in 
accordance  with  the  designated  order  of 
mutual  preference,  if  a  party  does  not 
return  the  list  of  nominees  within  seven 
days,  CPR  will  assume  that  all  of  the 
nominees  are  acceptable  to  that  party.  If 


no  nominee  is  acceptable  to  all  parties, 
CPR  will  schedule  a  meeting  with  the 
parties  to  agree  on  a  Neutral  Advisor. 

2.4.  Each  party  shall  promptly  dis¬ 
close  to  the  other  party  or  parties  any 
circumstances  known  to  it  which  would 
cause  reasonable  doubt  regarding  the 
impartiality  of  an  individual  under  con¬ 
sideration  or  appointed  as  a  Neutral 
Advisor.  Any  such  individual  shall 
promptly  disclose  any  such  circum¬ 
stances  to  the  parties.  If  any  such  cir¬ 
cumstances  have  been  disclosed,  the 
individual  shall  not  serve  as  Neutral 
Advisor,  unless  all  parties  agree. 

2.5.  Prior  to  the  mini-trial  information 
exchange  described  in  Section  6  hereof, 
and  unless  all  parties  otherwise  agree, 
no  party,  or  anyone  acting  on  its  behalf, 
shall  unilaterally  communicate  with  the 
Neutral  Advisor,  except  as  specifically 
provided  for  herein. 

2.6.  The  parties  will  jontly  and 
promptly  send  to  the  Neutral  Advisor 
such  materials  as  they  may  agree  upon 
for  the  purpose  of  familiarizing  him  or 
her  with  the  facts  and  issues  in  the 
dispute. 

2.7.  The  parties  may  jointly  seek  the 
advice  and  asistance  of  the  Neutral  Ad¬ 
visor  or  of  CPR  in  interpreting  this 
agreement  and  on  procedural  matters. 
The  parties  shall  comply  promptly  with 
all  reasonable  requests  by  the  Neutral 
Advisor  for  documents  or  other  informa¬ 
tion  relevant  to  the  dispute. 

2.8.  The  Neutral  Advisor’s  per  diem  or 
hourly  charge  will  be  established  at  the 
time  of  his  or  her  appointment.  Unless 
the  parties  otherwise  agree,  (a)  the  fees 
and  expenses  of  the  Neutral  Advisor,  as 
well  as  any  other  expenses  of  the  mini¬ 
trial.  will  be  borne  equally  by  the  par¬ 
ties;  and  (b)  each  party  shall  bear  its 
own  costs  of  the  proceedings. 

2.9.  On  or  before  thirty  days  from  the 
Commencement  Date,  by  written  notice 
to  each  other  party  and  the  Neutral  Ad¬ 
visor,  each  party  shall  select  a  member 
of  its  management  to  serve  on  the  Panel. 
If  a  party  later  desires  to  designate  a 
different  member  of  management,  it 
shall  promptly  notify  each  other  party 
and  the  Neutral  Advisor  of  the  substitu¬ 
tion. 


3.  Court  Proceedings 

3.1.  If  on  the  Commencement  Date  no 
litigation  is  pending  between  the  par¬ 
ties  with  respect  to  the  subject  matter  of 
the  mini-trial,  no  party  shall  commence 
such  litigation  until  the  mini-trial  pro¬ 
ceedings  have  terminated  in  accor¬ 
dance  with  Section  9  hereof.  Execution 
of  the  initiating  agreement  shall  toll  all 
applicable  statutes  of  limitation  until 
the  mini-trial  proceedings  have  termi¬ 
nated.  The  parties  will  take  such  other 
action,  if  any,  required  to  effectuate 
such  tolling. 

3.2  If  on  the  Commencement  Date  liti¬ 
gation  is  pending  between  the  parties 
with  respect  to  the  subject  matter  of  the 
mini-trial,  the  parties  will  promptly  (a) 
present  a  joint  motion  to  the  Court  to 
request  a  stay  of  all  proceedings  pend¬ 
ing  conclusion  of  the  mini-trial  pro¬ 
ceedings;  and  (b)  request  the  Court  to 
enter  an  order  protecting  the  con¬ 
fidentiality  of  the  mini-trial  and  barring 
any  collateral  use  by  the  parties  of  any 
aspect  of  the  mini-trial  in  any  pending 
or  future  litigation;  provided,  however, 
that  the  grant  of  such  stay  and  pro¬ 
tective  order  shall  not  be  a  condition 
to  the  contination  of  the  mini-trial 
proceeding. 

4.  Discovery 

4.1.  If  one  or  more  of  the  parties  have  a 
substantial  need  for  discovery  in  order 
to  prepare  for  the  mini-trial  information 
exchange,  the  parties  shall  attempt  in 
good  faith  to  agree  on  a  minimum  plan 
for  strictly  necessary,  expeditious  dis¬ 
covery.  Should  they  fail  to  reach  agree¬ 
ment,  any  party  may  request  a  joint 
meeting  with  the  Neutral  Advisor  to  ex¬ 
plain  points  of  agreement  and  disagree¬ 
ment.  The  Neutral  Advisor  shall 
promptly  make  a  recommendation  as  to 
the  scope  of  discovery  and  time  allowed 
therefor. 

4.2.  Should  the  mini-trial  not  result  in 
a  settlement  of  the  dispute,  discovery 
taken  in  preparation  for  the  mini-trial 
information  exchange  may  be  used  in 
any  pending  or  future  judicial  proceed¬ 
ing  between  the  parties  relating  to  the 
dispute.  Such  discovery  shall  not  re¬ 
strict  a  party's  ability  to  take  additional 
discovery  at  a  later  date  in  any  such 
proceeding,  including  additional  depo¬ 
sitions  from  persons  deposed. 
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5.  Briefs  and  Exhibits 

5.1.  Before  the  mini-trial  information 
exchange,  the  parties  shall  exchange, 
and  submit  to  the  Neutral  Advisor, 
briefs,  as  well  as  all  documents  or  other 
exhibits  on  which  the  parties  intend  to 
rely  during  the  mini-trial  information 
exchange.  The  parties  shall  agree  upon 
the  length  of  such  briefs,  and  on  the 
date  on  which  such  briefs,  documents 
and  other  exhibits  are  to  be  exchanged. 

6.  Conduct  of  Mini-Trial 
Information  Exchange 

6.1.  The  mini-trial  information  ex¬ 
change  shall  be  held  before  the  mini- 
trial  panel  at  a  place  agreed  to  by  the 
parties,  on  a  date  agreed  to  by  the  par¬ 
ties  and  the  Neutral  Advisor. 

6.2.  During  the  information  exchange 
each  party  shall  make  a  presentation  of 
its  best  case,  and  each  party  shall  be 
entitled  to  a  rebuttal.  The  order  and 
permissible  length  of  presentations  and 
rebuttals  shall  be  determined  by  agree¬ 
ment  between  the  parties. 

6.3.  The  presentations  and  rebuttals  of 
each  party  may  be  made  in  any  form, 
and  by  any  individuals,  as  desired  by 
such  party,  presentations  by  fact  wit- 
nessess  and  expert  witnesses  shall  be 
permitted. 

6.4.  No  rules  of  evidence,  including 
rules  of  relevance,  will  apply  at  the 
information  exchange,  except  that  the 
rules  pertaining  to  privileged  communi¬ 
cations  and  attorney  work  product  will 
apply. 

6.5.  The  Neutral  Advisor  will  moderate 
the  information  exchange. 

6.6.  Presentations  may  not  be  inter¬ 
rupted,  except  that  during  each  party’s 
presentation,  and  following  such  pre¬ 
sentation,  any  member  of  the  Panel  may 
ask  clarifying  questions  of  counsel  or 
other  persons  appearing  on  that  party’s 
behalf.  No  member  of  the  panel  may 
limit  the  scope  or  substance  of  a  party’s 
presentation.  Each  party  may  ask  ques¬ 
tions  of  opposing  counsel  and  witnesses 
during  scheduled  open  question  and 
answer  exchanges,  and  during  that 
party's  rebuttal  time  if  the  parties  so 
agreed. 


6.7.  The  information  exchange  shall 
not  be  recorded  by  any  means.  How¬ 
ever,  subject  to  Section  8,  persons  at¬ 
tending  the  information  exchange  my 
take  notes  of  the  proceedings. 

6.8.  In  addition  to  counsel,  each  man¬ 
agement  representative  may  have  ad¬ 
visors  in  attendance  at  the  information 
exchange,  provided  that  each  other 
party  and  the  Neutral  Advisor  shall 
have  been  notified  of  the  identity  of 
such  advisors  at  least  ten  days  before 
commencement  of  the  information  ex¬ 
change. 

7.  Negotiations  Between  Manage¬ 
ment  Representatives 

7.1.  At  the  conclusion  of  the  informa¬ 
tion  exchange,  the  management  repre¬ 
sentatives  shall  meet,  by  themselves, 
and  shall  attempt  to  agree  on  a  resolu¬ 
tion  of  the  dispute.  By  agreement,  other 
members  of  their  teams  may  be  invited 
to  participate  in  the  meetings. 

7.2.  At  the  request  of  any  management 
representative,  the  Neutral  Advisor  will 
render  an  oral  opinion  as  to  the  likely 
outcome  at  trial  of  each  issue  raised 
during  the  information  exchange.  Fol¬ 
lowing  that  opinion,  the  management 
representatives  will  again  attempt  to  re¬ 
solve  the  dispute.  If  all  management 
representatives  agree  to  request  a  writ¬ 
ten  opinion  on  such  matters,  the  Neu¬ 
tral  Advisor  shall  render  such  a  written 
opinion  within  14  days.  Following  issu¬ 
ance  of  any  such  written  opinion,  the 
management  representatives  will  again 
attempt  to  resolve  the  dispute. 

8.  Confidentiality 

8.1.  The  entire  process  is  a  compro¬ 
mise  negotiation.  All  offers,  promises, 
conduct  and  statements,  w  hether  oral  or 
written,  made  in  the  course  of  the  mini¬ 
trial  proceeding  by  any  of  the  parties, 
their  agents,  employees,  experts  and 
attornevs,  and  by  the  Neutral  Advisor, 
who  is  the  parties'  joint  counsel  lor 
agent  if  not  an  attorney)  for  the  purpose 
of  these  compromise  negotiations,  are 
confidential.  Such  offers,  promises, 
conduct  and  statements  are  subject  to 
FRE  408  and  are  inadmissible  and  not 
discoverable  for  any  purpose,  including 
impeachment,  in  litigation  between  the 
parties  to  the  mini-trial  or  other  litiga¬ 
tion.  However,  evidence  that  is  other¬ 


wise  admissible  or  discoverable  shall 
not  be  rendered  inadmissible  or  non- 
discoverable  as  a  result  of  its  presenta¬ 
tion  or  use  at  the  mini-trial. 

8.2.  The  Neutral  Advisor  will  be  dis¬ 
qualified  as  a  trial  witness,  consultant, 
or  expert  for  any  party,  and  his  or  her 
oral  and  written  opinions  will  be  inad¬ 
missible  for  all  purposes  in  this  or  anv 
other  dispute  involving  the  parties 
hereto. 

9.  Termination  of  Proceeding 
9.1.  The  mini-trial  proceedings  shall 
be  deemed  terminated  if  and  when  la) 
the  parties  have  not  executed  a  written 
settlement  of  their  dispute  on  or  before 
the  forty-fifth  day  following  conclusion 
of  the  mini-trial  information  exchange 
(which  deadline  may  be  extended  by 
mutual  agreement  of  the  parties),  or  lb) 
any  party  serves  on  each  other  party 
and  on  the  Neutral  Advisor  a  notice  of 
withdrawal  from  the  mini-trial  proceed¬ 
ings. 

Sample  Mini-Trial  Schedule 

Before  the  Mini-Trial 
Information  Exchange 
Commencement  Date  ICD:  Parties  sign 
initiating  agreement  and  file  same  with 
CPR  (para.  1.1.). 

CD  +  10:  Parties  agree  on  Neutral  Ad¬ 
visor  (NA)  (para.  2.2.). 

CD  +  10:  If  litigation  is  pending,  par¬ 
ties'  attorneys  move  to  stay  proceedings 
(para.  3.2.). 

CD  +  15:  Parties'  attorneys  agree  on 
discovery  plan,  including  a  60-dav  dis¬ 
covery  schedule  (para.  4.1.). 

CD  +  20:  Parties'  attorney  s  send  mate¬ 
rial  on  dispute  to  NA  (para.  2.6.1. 

CD  +  30:  Parties'  attorneys  agree  on 
place  and  dale  for  mini-trial  and  on 
length  of  presentations,  rebuttals,  and 
responses  (para.  6. 1.-6. 2.1. 

CD  +  30:  Parties  determine  form  of 
briefs  and  date  for  submission  of  briefs 
and  exhibits  (para.  5.1.). 

CD  +  30:  Parties  give  notice  of  selec¬ 
tion  of  management  members  of  panel 
(para.  2.9.). 

CD  +  75:  Discovery  is  completed. 

CD  +  90:  Parties  exchange  briefs  and 
exhibits  (para.  5.1.). 
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CD  +  95:  Parties  give  notice  of  ad¬ 
visors  who  will  attend  information  ex¬ 
change  (para.  6.8.). 

CD  +  105:  Information  Exchange  be¬ 
gins  (para.  6.2.). 


At  the  Mini-Trial  Information  Ex¬ 
change 

Day  1: 

9:00—12:00  Plaintiffs  case-in-chief 
1:00-  2:00  Defendant's  rebuttal 
2:00—  3:00  Open  Question  and 
Answer  exchange 


Day  2 

9:00-12:00  Defendant's  case-in- 
chief 

1:00-  2:00  Plaintiffs  rebuttal 
2:00-  3:00  Open  Question  and 
Answer  exchange 


After  the  Mini-Trial 
Information  Exchange 

Day  2: 

3:00—5:00  Negotiations 
Day  3-21: 

Reserved  for  negotiations  (para.  7.1.). 
Day  17: 

NA  submits  written  opinion,  if  re¬ 
quested  (para.  7.2.). 


CPR  Commentary  on  Model 
Mini-Trial  Agreement 

Counsel  drafting  a  commercial  agree¬ 
ment  may  incorporate  the  model  mini- 
trial  agreement  by  reference.  The  fol¬ 
lowing  language  is  suggested: 

“The  parties  intend  that  they  will 
attempt  in  good  faith  to  resolve  any 
controversy  or  claim  arising  out  of 
or  relating  to  this  agreement  by  a 
mini-trial  in  accordance  with  the 
CPR  Model  Mini-Trial  Agree¬ 
ment.” 

CPR  does  not  consider  the  above  clause 
as  creating  an  enforceable  right  or  obli¬ 
gation.  The  model  agreement  is  not  de¬ 
signed  to  be  self-executing.  CPR  con¬ 
siders  it  an  essential  characteristic  of 
the  mini-trial  that  it  be  entered  into 
voluntarily  by  parties  which  wish  to  re¬ 
solve  a  dispute  in  a  private,  rapid,  cost- 
effective  manner  through  an  informal, 
collaborative  process  which  will  enable 
them  to  fashion  their  own  solution.  A 
mini-trial  is  not  likely  to  succeed  with¬ 


out  the  genuine  motivation  of  the  par¬ 
ties  to  make  it  succeed. 

Between  reputable  companies  even 
an  unenforceable  statement  of  intent 
should  carry  considerable  weight,  and 
if  a  dispute  should  arise  such  a  state¬ 
ment  would  substantially  increase  the 
likelihood  that  the  parties  would  make  a 
serious  effort  to  arrive  at  a  compromise 
through  the  mini-trial  process,  rather 
than  seeking  an  adjudicative  solution. 

The  commercial  agreement  also 
could  provide  that  if  a  dispute  arises, 
negotiations  between  executives  would 
be  the  first  step  in  attempting  resolu¬ 
tion;  a  mini-trial  the  second  step,  if 
such  negotiations  should  not  succeed. 

The  role  of  CPR  in  the  procedure  is 
very  limited.  CPR  believes  that  the 
mini-trial  should  be  a  truly  private  pro¬ 
cess  which  succeeds  through  coopera¬ 
tion  between  the  parties  and  between 
counsel. 

CPR  may  make  reasonable  time 
charges  for  such  services  as  it  is  asked 
to  perform. 

The  paragraph  numbers  below  refer 
to  paragraphs  in  the  model  agreement. 

1. 1  CPR  will  not  charge  a  fee  for  filing 
of  the  initiating  agreement. 

2.1  The  model  agreement  provides  for 
the  appointment  of  a  Neutral  Advisor. 
CPR  believes  that  a  highly  qualified 
Neutral  Advisor  can  substantially  en¬ 
hance  the  prospects  for  success;  how¬ 
ever,  successful  mini-trials  also  have 
been  held  without  a  Neutral  Advisor. 
The  parties  have  the  option  of  dispens¬ 
ing  with  a  Neutral  Advisor. 

2.2  In  order  for  the  Neutral  Advisors 
views  to  carry  weight,  the  Neutral  Ad¬ 
visor  must  be  a  person  in  whose  impar¬ 
tiality  and  judgment  all  parties  have  full 
confidence.  It  is  preferable  that  the 
Neutral  Advisor  be  selected  by  mutual 
agreement,  rather  than  through  the 
nomination  procedure  set  forth  in  para¬ 
graph  2.3. 

2.9  The  negotiations  following  the  in¬ 
formation  exchange  are  more  likely  to 
succeed  if  the  negotiators  are  objective 
and  do  not  feel  a  need  to  defend  past 
actions.  It  is  preferable  that  the  man¬ 
agement  representatives  shall  not  have 
participated  directly  or  actively  in  the 
events  underlying  the  dispute.  As  a 
rule,  the  more  senior  the  management 


About  These  Rules 

Editor's  note:  The  model  mini-trial 
rules  on  pages  1  and  8-11  of  this 
issue  were  drafted  by  Peter  H. 
Kaskell,  Senior  Vice  President  of 
CPR,  and  were  reviewed  prior  to 
publication  by  an  ad  hoc  committee 
consisting  of  CPR  staff  members  and 
James  F.  Davis,  William  L.  Ellis  Jr., 
Robert  H.  Corske,  Eric  D.  Creen, 
Lynne  J.  Omlie,  Douglas  M.  Parker, 
and  Malcolm  E.  Wheeler.  These  are 
the  first  model  rules  for  mini- 
trials  and  are  designed  to  be  flexible 
enough  to  be  adopted  by  virtually 
any  company  contemplating  submit¬ 
ting  a  dispute  to  mini-trial  for 
resolution. 


representatives,  the  greater  the  range  of 
options  for  a  constructive  solution  they 
will  perceive. 

4.1  Discovery  should  be  limited  to  that 
for  which  each  party  has  a  substantial 
need  for  purposes  of  the  mini-trial  infor¬ 
mation  exchange.  As  a  rule,  such  dis¬ 
covery  would  be  far  less  extensive  than 
discovery  conducted  in  preparation  for 
a  trial.  The  objective  is  to  enable  the 
parties,  through  limited  discovery  on 
the  merits,  in  a  short  period  to  define 
the  issues  and  to  leam  the  principal 
strengths  and  weaknesses  of  their 
cases.  If  litigation  between  the  parties 
is  pending,  any  prior  discovery  in  that 
litigation  should  be  taken  into  account 
in  determining  the  need  for  additional 
discovery. 

6.2  The  tone  of  the  mini-trial  should  be 
one  of  business-like  problem  solving. 
Nevertheless,  counsel  are  expected  to 
vigorously  advocate  their  positions  dur¬ 
ing  the  mini-trial  information  ex¬ 
change. 

7.1  In  some  circumstances  negotiation 
will  be  more  productive  if  more  than  one 
representative  of  each  party  partici¬ 
pates. 

7.2  The  Neutral  Advisor  also  may  as¬ 
sist  in  bringing  about  a  settlement  by 
mediating  the  negotiations.  The  initiat¬ 
ing  agreement  may  provide  that  the 
Neutral  Advisor  will  serve  as  a  medi¬ 
ator,  or  the  management  representatives 
may  call  on  him  to  play  that  role  during 
the  negotiations. 
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Introduction 

The  number  and  variety  of  disputes  that 
our  complex  society  generates  have  over¬ 
whelmed  the  court  system,  leading  to 
escalating  costs  and  inordinate  delays. 

Use  of  alternative  dispute  resolution  tech¬ 
niques,  including  arbitration,  mediation, 
negotiation,  and  mini-trials,  has  become 
increasingly  common  as  businesspeople 
and  attorneys  seek  more  effective  ways  to 
resolve  disputes. 

The  American  Arbitration  Association, 
founded  in  1926,  is  a  private  not-for- 
profit  organization  committed  to  the 
development  and  administration  of  alter¬ 
native  dispute  resolution  procedures. 
Through  its  national  network  of  twenty- 
six  regional  offices  the  AAA  administers 
a  variety  of  such  procedures  and  assists 
parties  and  counsel  in  selecting,  then  us¬ 
ing,  the  appropriate  dispute  settlement 
mechanisms. 

AAA’s  Mini-Trial  Procedures  were  devel¬ 
oped  in  response  to  business  needs.  Ex¬ 
perience  indicates  that  in  appropriate 
cases,  the  mini-trial  is  an  effective  dis¬ 
pute  resolution  technique  that  puts  the 
responsibility  for  resolving  business 
disputes  back  into  the  hands  of  business- 
people. 

These  procedures  were  prepared  by  the 
American  Arbitration  Association  with 
the  assistance  of  a  special  advisory  com¬ 
mittee.  The  committee,  chaired  by 
Robert  A.  Keller,  included  James  E. 
Davis,  Joseph  P.  Decaminada,  and 
Raphael  Mur. 


American  Arbitration 
Association  Mini-Trial 
Procedures 

The  mini-trial  is  a  structured  dispute  resolu¬ 
tion  method  in  which  senior  executives  of  the 
parties  involved  in  legal  disputes  meet  in  the 
presence  of  a  neutral  advisor  and,  after  hear¬ 
ing  presentations  of  the  merits  of  each  side 
of  the  dispute,  attempt  to  formulate  a  volun¬ 
tary  settlement.  The  following  procedures 
have  been  developed  by  the  American  Arbitra¬ 
tion  Association  to  facilitate  the  use  of  the 
mini-trial  in  business  disputes.  They  are  avail¬ 
able  for  the  use  of  any  business  organization 
or  governmental  agency.  Any  provision,  in¬ 
cluding  those  relating  to  the  use  of  a  neutral 
advisor  and  the  imposition  of  costs,  may  be 
altered  if  the  parties  so  agree. 

1 .  The  mini-trial  process  may  be  initiated  by 
the  written  or  oral  request  of  either  party, 
made  to  any  regional  office  of  the  AAA,  but 
will  not  be  pursued  unless  both  parties  agree 
to  resolve  their  dispute  by  means  of  a  mini¬ 
trial. 

2.  The  course  of  the  mini-trial  process  shall 
be  governed  by  a  written  agreement  between 
the  parties. 

3.  The  mini-trial  shall  consist  of  an  informa¬ 
tion  exchange  and  settlement  negotiation. 

4.  Each  party  is  represented  throughout  the 
mini-trial  process  by  legal  counsel  whose  role 
is  to  prepare  and  present  the  party’s  “best 
case”  at  the  information  exchange. 

5.  Each  party  shall  have  in  attendance 
throughout  the  information  exchange  and  set¬ 
tlement  negotiation  a  senior  executive  with 
settlement  authority. 

6.  A  neutral  advisor  shall  be  present  at  the 
information  exchange  to  decide  questions  of 
procedure  and  to  render  advice  to  the  party 
representatives  when  requested  by  them. 


7.  The  neutral  advisor  shall  be  selected  by 
mutual  agreement  of  the  parties,  who  may 
consult  with  the  AAA  for  recommendations. 
To  facilitate  the  selection  process,  the  AAA 
will  make  available  to  the  parties  a  list  of  in¬ 
dividuals  to  serve  as  neutral  advisors.  If  the 
parties  fail  to  agree  upon  the  selection  of  a 
neutral  advisor,  they  shall  ask  that  the  AAA 
appoint  an  advisor  from  the  panel  it  has 
compiled  for  this  purpose. 

8.  Discovery  between  the  parties  may  take 
place  prior  to  the  information  exchange,  in 
accordance  with  the  agreement  between  the 
parties. 

9.  Prior  to  the  information  exchange,  the  par¬ 
ties  shall  exchange  written  statements  sum¬ 
marizing  the  issues  in  the  case,  and  copies  of 
all  documents  they  intend  to  present  at  the 
information  exchange. 

10.  Federal  or  state  rules  of  evidence  do  not 
apply  to  presentations  made  at  the  informa¬ 
tion  exchange.  Any  limitation  on  the  scope 
of  the  evidence  offered  at  the  information  ex¬ 
change  shall  be  determined  by  mutual  agree¬ 
ment  of  the  parties  prior  to  the  exchange  and 
shall  be  enforced  by  the  neutral  advisor. 

11.  After  the  information  exchange,  the 
senior  executives  shall  meet  and  attempt,  in 
good  faith,  to  formulate  a  voluntary  settle¬ 
ment  of  the  dispute. 

12.  If  the  senior  executives  are  unable  to  set¬ 
tle  the  dispute,  the  neutral  advisor  shall 
render  an  advisory  opinion  as  to  the  likely 
outcome  of  the  case  if  it  were  litigated  in  a 
court  of  law.  The  neutral  advisor’s  opinion 
shall  identify  the  issues  of  law  and  fact  which 
are  critical  to  the  disposition  of  the  case  and 
give  the  reasons  for  the  opinion  that  is 
offered. 

13.  After  the  neutral  advisor  has  rendered  an 
advisory  opinion,  the  senior  executives  shall 
meet  for  a  second  time  in  an  attempt  to 
resolve  the  dispute.  If  they  are  unable  to 
reach  a  settlement  at  this  time,  they  may 
either  abandon  the  proceeding  or  submit  to 
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the  neutral  advisor  written  offers  of  Settle¬ 
ment.  If  the  parties  elect  to  make  such  writ¬ 
ten  offers,  the  neutral  advisor  shall  make  a 
recommendation  for  settlement  based  on 
those  offers.  If  the  parties  reject  the  recom¬ 
mendation  of  the  neutral  advisor,  either  party 
may  declare  the  mini-trial  terminated  and 
resolve  the  dispute  by  other  means. 

14.  Mini-trial  proceedings  are  confidential;  no 
written  or  oral  statement  made  by  any  partic¬ 
ipant  in  the  proceeding  may  be  used  as  evi¬ 
dence  or  in  adpiission  in  any  other  proceeding. 

15.  The  fees  and  expenses  of  the  neutral  ad¬ 
visor  shall  be  borne  equally  by  the  parties, 
and  each  party  is  responsible  for  its  own 
costs,  including  legal  fees,  incurred  in  con¬ 
nection  with  the  mini-trial.  The  parties  may, 
however,  in  their  written  agreement  alter  the 
allocation  of  fees  and  expenses. 

16.  Neither  the  AAA  nor  any  neutral  advisor 
serving  in  a  mini-trial  proceeding  governed  by 
these  procedures  shall  be  liable  to  any  party 
for  any  act  or  omission  in  connection  with 
the  mini-trial.  The  parties  shall  indemnify  the 
AAA  and  the  neutral  advisor  for  any  liability 
to  third  parties  arising  out  of  the  mini-trial 
process. 


MINI-TRIAL  FEE  SCHEDULE 
Administrative  Fee 

Parties  initiating  a  mini-trial  under  these  pro¬ 
cedures  will  make  arrangements  with  the 
AAA  regional  office  for  administrative  fees 
and  neutral  advisor  compensation. 


REGIONAL  DIRECTORS 


ATLANTA  (30361)  •  INDIA  JOHNSON  • 

1197  Peachtree  Street,  N.E.  •  (404)  872-3022 

BOSTON  (02114)  •  RICHARD  M.  REILLY  • 

60  Staniford  Street  •  (617)  367-6800 

CHARLOTTE  (28226)  •  MARK  SHOLANDER  • 

7301  Carmel  Executive  Park  •  (704)  541-1367 

CHICAGO  (60606)  •  LaVERNE  ROLLE  • 

205  West  Wacker  Drive  •  (312)  346-2282 

CINCINNATI  (45202)  •  PHILIP  S.  THOMPSON  • 

2308  Carew  Tower  •  (513)  241-8434 

CLEVELAND  (44115)  •  EARLE  C.  BROWN  • 

1127  Euclid  Avenue  •  (216)  241-4741 

DALLAS  (75201)  •  HELMUT  O.  WOLFF  • 

1607  Main  Street  •  (214)  748-4979 

DENVER  (80203)  •  MARK  APPEL  • 

1775  Sherman  Street  •  (303)  831-0823 

DETROIT  (48226)  *  MARY  A.  BED1KIAN  • 

615  Griswold  Street  •  (313)  964-2525 

GARDEN  CITY,  N.Y.  (11530)  •  MARK  A.  RESNICK  • 

585  Stewart  Avenue  •  (516)  222-1660 

HARTFORD  (06106)  •  KAREN  M.  JALKUT  • 

2  Hartford  Square  West  •  (203)  278-5000 

KANSAS  CITY,  MO.  (64106)  •  NEIL  MOLDENHAUER  • 
1101  Walnut  Street  •  (816)  221-6401 

LOS  ANGELES  (90020)  •  JERROLD  L.  MURASE  • 

443  Shatto  Place  •  (213)  383-6516 

MIAMI  (33129)  •  RENEGRAFALS  • 

2250  S.W.  3rd  Avenue  •  (305)  854-1616 

MINNEAPOLIS  (55402)  •  JAMES  R.  DEYE  • 

510  Foshay  Tower  •  (612)  332-6545 

NEW  JERSEY  (SOMERSET  08873)  •  RICHARD  NA1MARK 
1  Executive  Drive  •  (201)  560-9560 

NEW  YORK  (10020)  •  GEORGE  H.  FRIEDMAN  • 

140  West  51st  Street  •  (212)484-4000 

PHILADELPHIA  (19102)  •  ARTHUR  R.  MEHR  • 

230  South  Broad  Street  •  (215)  732-5260 

PHOENIX  (85012)  •  DEBORAH  A.  KRELL  • 

77  East  Columbus  •  (602)  234-0950 

PITTSBURGH  (15222)  •  JOHN  F.  SCHANO  • 

221  Gateway  Four  •  (412)  261-3617 

SAN  DIEGO  (92101)  •  DENNIS  SHARP  • 

530  Broadway  •  (619)  239-3051 

SAN  FRANCISCO  (94108)  •  CHARLES  A.  COOPER  • 

445  Bush  Street  •  (415)  981-3901 

SEATTLE  (98  1  04)  •  NEAL  M.  BLACKER  • 

811  First  Avenue  •  (206)  622-6435 

SYRACUSE  (13202)  •  DEBORAH  A.  BROWN  • 

720  State  Tower  Building  •  (315)  472-5483 

WASHINGTON,  D.C.  (20036)  •  GARYLEECOX  • 

1730  Rhode  Island  Avenue,  N.W.  •  (202)  296-8510 

WHITE  PLAINS,  N.Y.  (10601)  •  MARION  J.  ZINMAN  • 

34  South  Broadway  *(914)  946-1119 

AMERICAN  ARBITRATION  ASSOCIATION 
NEW  YORK  (10020-1203)  •  140  West  51st  Street 
(212)  484-1000 


' 
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CPR  Model  Procedure 
For  Mediation  of  Business  Disputes 


This  model  represents  a  useful  working  tool.  Mediation  is 
a  most  informal  and  flexible  procedure.  There  is  no  one 
right  way  to  conduct  a  mediation.  PARTIES  ARE 
URGED  TO  ADAPT  THE  MODEL  TO  THEIR  OWN 
CIRCUMSTANCES  AND  NEEDS. 

I:  Proposing  Mediation 

Any  party  to  a  business  dispute  may  unilaterally  initiate  a 
mediation  process  by  contacting  the  other  party  or  par¬ 
ties,  orally  or  in  writing,  and  suggesting  the  use  of  a 
neutral  mediator  to  mediate  efforts  to  arrive  at  a  settle¬ 
ment. 

II:  Selecting  the  Mediator 

Once  the  parties  have  agreed  in  principle  to  a  mediation 
process,  or  at  least  to  seriously  consider  mediation,  they 
will  discuss  the  desired  qualifications  of  the  mediator, 
and  who  possesses  such  qualifications.  Any  party  may 
suggest  one  or  more  candidates,  or  may  recommend  that 
the  parties  choose  a  mediator  from  a  roster  such  as  the 
CPR  Judicial  Panel.  The  mediator  must  be  selected  by 
agreement  of  all  parties. 

Each  party  shall  promptly  disclose  to  the  other  party 
any  circumstances  known  to  it  which  would'cause  rea¬ 
sonable  doubt  regarding  the  impartiality  of  an  individual 
under  consideration  or  appointed  as  a  mediator.  Any 
such  individual  shall  promptly  disclose  any  such  circum¬ 
stances  to  the  parties.  If  any  such  circumstances  have 
been  disclosed,  before  or  after  the  individuals  appoint¬ 
ment  as  mediator,  the  individual  shall  not  serve,  unless 
all  parties  agree. 

The  mediators  compensation  rate  will  be  determined 
at  or  before  his*  appointment.  Such  compensation,  and 
any  other  costs  of  the  process,  will  be  shared  equally  by 
the  parties,  unless  they  otherwise  agree. 

Ill:  Ground  Rules  of  Proceeding 

The  ground  rules  of  the  proceeding  will  be: 

(1)  The  process  is  voluntary  and  non-binding.  Each 
party  may  withdraw  at  any  time  by  notifying  the 
mediator  and  the  other  party  or  parties  in  writing  of 
its  intent  to  withdraw. 

•The  male  pronoun  applies  to  persons  of  either  sex. 


(2)  The  mediator  shall  be  neutral  and  impartial. 

(3|  The  mediator  controls  the  procedural  aspects  of  the 
mediation.  The  parties  will  cooperate  fully  with  the 
mediator. 

(a)  There  will  be  no  direct  communication  between 
the  parties  or  between  their  attorneys  without 
the  concurrence  of  the  mediator. 

(b)  The  mediator  is  free  to  meet  and  communicate 
separately  with  each  party. 

(c)  The  mediator  will  decide  when  to  hold  separate 
meetings  with  the  parties  and  when  to  hold  joint 
meetings.  The  mediator  will  fix  the  time  and 
place  of  each  session  and  the  agenda,  in  con¬ 
sultation  with  the  parties. 

(4)  Each  party  may  be  represented  by  more  than  one 
person,  e.g.  a  business  executive  and  an  attorney. 
At  least  one  representative  of  each  party  will  be 
authorized  to  negotiate  a  settlement  of  the  dispute. 

(5)  The  process  will  be  conducted  expeditiouslv.  Each 
representative  will  make  every  effort  to  be  available 
for  meetings. 

(6)  The  mediator  will  not  transmit  information  given 
him  by  any  party  to  another  party,  unless  authorized 
to  do  so. 

(7)  The  entire  process  is  confidential.  The  parties  and 
the  mediator  will  not  disclose  information  regarding 
the  process,  including  settlement  terms,  to  third 
parties,  unless  the  parties  otherwise  agree.  The 
process  shall  be  treated  as  a  compromise  negotia¬ 
tion  for  purposes  of  the  Federal  Rules  of  Evidence 
and  state  rules  of  evidence.  The  mediator  will  be 
disqualified  as  a  witness,  consultant  or  expert  in 
any  pending  or  future  action  relating  to  the  subject 
matter  of  the  mediation,  including  those  between 
persons  not  parties  to  the  mediation. 

(8)  If  the  dispute  goes  to  arbitration,  the  mediator  shall 
not  serve  as  an  arbitrator,  unless  the  parties  other¬ 
wise  agree. 

(9)  The  mediator,  if  a  lawyer,  may  freely  express  his 
views  to  the  parties  on  the  legal  issues  of  the 
dispute,  unless  a  party  objects  to  his  so  doing. 

(10)  The  mediator  may  obtain  assistance  and  indepen- 
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dent  expert  advice  with  the  agreement  of  and  at  the 
expense  of  the  parties. 

(11)  The  mediator  shall  not  be  liable  for  any  act  or 
omission  in  connection  with  his  role  as  mediator. 

(12)  The  parties  will  refrain  from  court  proceedings 
during  the  mediation  process,  insofar  as  they  can  do 
so  without  prejudicing  their  legal  rights.  If  litigation 
is  pending  between  the  parties  regarding  the  sub¬ 
ject  matter  of  the  mediation,  the  parties  may  agree 
to  inform  the  court  of  the  mediation  process  and  the 
name  of  the  mediator,  and  they  may  request  a  stay  of 
court  proceedings.  Insofar  as  possible,  discovery 
will  be  suspended  while  the  mediation  is  ongoing. 

Once  a  mediator  has  been  selected,  the  representatives  of 
the  parties  will  meet  jointly  with  the  mediator  to  discuss 
the  above  ground  rules  and  any  different  or  additional 
ground  rules  the  mediator  or  a  party  wishes  to  propose. 
The  parties  and  the  mediator  may  agree  on  whether  the 
parties  will  be  the  first  to  make  settlement  proposals,  or 
whether  they  wish  the  mediator  to  make  such  a  proposal 
once  he  has  familiarized  himself  with  the  dispute. 

IV:  Submission  of  Materials 
to  the  Mediator 

Upon  entering  into  mediation  each  party  will  submit  to 
the  mediator  such  material  and  information  as  it  deems 
necessary  to  familiarize  the  mediator  with  the  dispute. 
Submissions  may  be  made  in  writing  and  orally. 

The  mediator  may  request  any  party  to  provide  clar¬ 
ification  and  additional  information.  The  mediator  may 
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raise  legal  questions  and  arguments  and  may  request  any 
party’s  attorney  to  brief  legal  issues. 

The  mediator  may  request  such  party,  separately  or  at 
a  joint  meeting,  to  present  its  case  informally  to  the 
mediator. 

V:  Negotiation  of  Settlement  Terms 

Once  the  mediator  has  familiarized  himself  with  the  case, 
he  will  hold  discussions  with  the  representatives  of  the 
parties.  The  mediator  will  decide  when  to  meet  or  confer 
separately  with  each  party,  and  when  to  hold  joint  meet¬ 
ings.  The  mediator  may  assist  the  parties  in  arriving  at  a 
settlement  in  a  variety  of  ways  (see  commentary). 

If  the  parties  should  have  failed  to  develop  mutually 
acceptable  settlement  terms,  the  mediator  before  termi¬ 
nating  the  procedure  may  submit  to  the  parties  a  final 
settlement  proposal  which  he  considers  equitable  to  all 
parties.  The  parties  will  carefully  consider  any  such 
proposal,  and  at  the  request  of  the  mediator  will  discuss 
the  proposal  with  him. 

Efforts  to  reach  a  settlement  will  continue  until  (a)  a 
settlement  is  reached,  or  (b)  one  of  the  parties  withdraws 
from  the  process,  or  (c)  the  mediator  concludes  and 
informs  the  parties  that  further  efforts  would  not  be 
useful. 

VI:  Settlement 

If  a  settlement  is  reached,  the  mediator,  or  one  of  the 
parties  at  his  request,  will  draft  a  written  settlement 
document  incorporating  all  settlement  terms.  This  draft 
will  be  circulated  among  the  parties,  edited  as  necessary, 
and  if  acceptable  formally  executed. 


Commentary  on  CPR  Model  Procedure 
For  Mediation  of  Business  Disputes 


Introduction 

For  centuries  parties  to  a  disagreement  or  dispute  have 
been  known  to  seek  the  advice  and  assistance  of  a  wise 
friend  or  other  third  party,  in  whose  impartiality  and 
judgment  they  had  confidence,  to  help  them  settle  their 
dispute.  They  recognized  that  self-interest  can  cloud 
objectivity,  and  that  a  neutral  may  see  solutions  which 
eluded  them. 

Today,  mediation  is  commonly  used  to  resolve  busi¬ 
ness  disputes  in  the  Far  East.  In  the  United  States, 
mediation  is  used  widely  in  settling  disputes  between 
organized  labor  and  management  and  certain  other  types 
of  disputes,  but  is  used  infrequently  in  a  dispute  between 
two  or  mote  companies.  When  it  is  used,  often  a  settle¬ 


ment  is  reached. 

CPR  and  its  Mediation  Committee,  comprised  of  lead¬ 
ing  jurists.  believe  that  a  mediation  process  conducted  by 
a  skilled  mediator  is  a  pragmatic,  effective  way  to  re¬ 
solve,  preferably  at  an  early  stage,  many  types  of  disputes 
between  companies  which  share  a  genuine  desiie  to 
settle,  or  between  a  company  and  a  public  institution. 
Among  such  types  of  disputes  are  commercial  disputes: 
construction  disputes;  technology,  trademark  and  unfair 
competition  disputes;  private  anti-trust  disputes;  dis¬ 
putes  between  joint  venturers;  and  mineral  extraction 
disputes.  CPR  is  issuing  a  modified  version  of  this  model 
for  disputes  between  employers  and  non-union  em¬ 
ployees  or  former  employees. 
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I:  Proposing  Mediation  * 

Parties  contemplating  mediation  should  consider  that 
mediation  is  private,  voluntary,  informal  and  non-bind¬ 
ing.  A  mediation  typically  is  concluded  expeditiously,  at 
modest  cost.  The  process  is  far  less  adversarial  than 
litigation  or  arbitration,  typically  permitting  the  business 
relationship  to  be  preserved.  Since  other  options  are  not 
foreclosed  if  mediation  should  fail,  entering  into  a  media¬ 
tion  process  is  essentially  without  risk. 

Generally,  it  is  preferable  for  the  disputants  to  agree  to 
a  mediation  process  before  resorting  to  litigation;  how¬ 
ever,  the  pendency  of  litigation  does  not  preclude  media¬ 
tion.  Judges  have  been  known  to  urge  litigants  to  engage 
in  mediation,  and  some  courts  have  adopted  non-binding 
court-annexed  processes  which  resemble  mediation,  for 
certain  types  of  cases. 

The  mediators  fee  and  other  expenses  of  a  mediation 
are  normally  shared  equally.  However,  a  party  proposing 
a  mediation  may  offer  to  pay  the  entire  cost,  or  more  than 
ar  equal  share  of  the  cost. 

The  human  dimension  of  conflict  is  most  significant. 
Once  a  dispute  has  erupted,  anger,  combativeness,  a 
need  to  win  or  “get  even”  easily  become  barriers  to  a 
solution  in  the  best  interests  of  both  parties.  Typically, 
both  believe  they  are  in  the  right.  Even  the  objectivity  of 
an  experienced  lawyer  can  become  impaired,  as  he  con¬ 
vinces  himself  of  the  righteousness  of  his  client's  cause. 

A  critical  event  in  the  mediation  process-  is  the  fitst 
step — getting  agreement  to  use  it.  At  that  point  the 
parties'  attitude  usually  shifts  toward  problem  solving 
and  wary  cooperation.  A  skillful  mediator  will  reinforce 
this  change  in  attitude  and  will  defuse  hostility.  In  the 
mediation  process  psychology  works  for  settlement.  The 
negotiators  are  challenged  to  find  a  solution.  The  mo¬ 
mentum  of  mediation  leads  toward  settlement.  Settle¬ 
ment  equals  success. 

II:  Selecting  the  Mediator 

The  selection  of  a  most  capable  mediator  is  vital.  The 
mediator  is  not  vested  with  the  legal  authority  of  a  judge 
or  arbitrator.  He  is  not  given  a  script.  He  must  rely  on  his 
own  resources. 

•  He  must  be  absolutely  impartial  and  fair  and  so 
perceived.** 

•  He  must  inspire  trust  and  motivate  people  to  confide 
in  him. 

•Headings  I- VI  refer  to  seclions  of  the  model. 

**The  mediators  taking  positions  on  issues  and  making  rec¬ 
ommendations  is  not  inconsistent  with  impartiality. 
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•  He  must  be  able  to  size  up  people,  understand  their 
motivations,  relate  easily  to  them. 

•  He  must  set  a  tone  of  civility  and  consideration  in  his 
dealings  with  others. 

•  He  must  be  a  good  listener. 

•  He  must  be  capable  of  understanding  thoroughly  the 
law  and  facts  of  a  dispute,  including  surrounding 
circumstances.  He  must  quickly  analyze  complex 
problems  and  get  to  the  core. 

•  He  must  know  when  to  intervene,  and  when  to  stay 
out  of  the  way. 

•  He  must  be  creative,  imaginative  and  ingenious  in 
developing  proposals  that  will  "fly"  and  know  when 
to  make  such  proposals.  He  must  be  a  problem 
solver. 

•  He  must  be  articulate  and  persuasive. 

•  He  must  possess  a  thorough  understanding  of  the 
negotiating  process. 

•  He  must  be  patient,  persistent,  indefatigable,  and 
“upbeat”  in  the  face  of  difficulties. 

•  He  must  be  an  energetic  leader,  a  person  who  can 
make  things  happen. 

•  It  can  be  helpful  for  the  mediator  to  have  prestige  and 
a  personal  stature  that  command  respect. 

•  Occasionally,  a  dash  of  humor  helps. 

The  mediator  can  come  from  various  disciplines.  He 
might  be  a  former  judge,  a  senior  executive,  a  leading 
attorney,  the  dean  ora  professor  of  a  leadi  ng  law  school  or 
business  school. 

When  legal  issues  are  critical,  there  are  significant 
advantages  to  selecting  a  lawyer  or  legal  academic  as  the 
mediator.  When  the  subject  matter  of  the  dispute  is 
technical,  it  may  well  be  desirable  to  select  a  person  who 
has  an  understanding  of  the  technology,  but  a  specialist 
lacking  the  attributes  described  above  would  not  be  the 
best  answer. 

In  most  cases  a  single  mediator  will  be  used:  however, 
in  particularly  complex  cases  using  two  mediators  ntav 
have  advantages.  They  could  represent  different  disci¬ 
plines  relevant  to  the  dispute,  e.g.  science  and  law;  and 
by  conferring  with  each  other  they  may  develop  addi¬ 
tional  settlement  options. 

The  CPR  Judicial  Panel  consists  of  eminent  former 
judges,  legal  academics  and  other  leaders  of  the  bar  who 
may  serve  as  mediators.  CPR  is  available,  at  the  request 
of  a  party  to  a  business  dispute,  to  interest  the  other  party 
or  parties  in  entering  into  a  mediation,  and  CPR  will 
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recommend  neutrals  highly  qualified  for  a  particular 

assignment. 

Ill:  Ground  Rules  of  Proceeding 

(Paragraph  numbers  below  refer  to  numbered  ground 

rules  in  model) 

(3)  Conceptually,  a  mediated  negotiation  has  substan¬ 
tive,  procedural  and  human  dimensions.  The  medi¬ 
ator  should  control  procedure  and  have  influence  on 
the  substantive  and  human  dimensions.  He  may 
encourage  the  parties  to  take  the  lead  with  regard  to 
the  substance  of  the  dispute,  if  necessary  taking  a 
more  active  role  as  the  process  unfolds,  proposing  his 
own  settlement  terms  and  urging  their  acceptance. 

(3)  The  mediator,  to  be  effective,  must  keep  fully  in¬ 
formed  of  all  developments  and  must  be  able  to 
control  dialogue  between  the  parties.  He  may  con¬ 
clude  at  a  given  stage  that  it  is  preferable  to  keep  the 
parties  apart.  It  is  important,  therefore,  that  the 
parties  and  their  attorneys  do  not  communicate  with 
each  other  directly  without  the  mediators  concur¬ 
rence  while  the  process  is  ongoing. 

(3)  At  separate  meetings  a  party  can  share  information 
with  the  mediator  which  it  is  not  then  willing  to 
share  with  the  other  party.  Such  a  meeting  also 
provides  an  opportunity  for  the  mediator  and  the 
party  to  consider  the  party’s  underlying  interests  and 
to  informally  explore  settlement  options.  Joint  meet¬ 
ings  can  provide  an  opportunity  for  cooperative  ex¬ 
ploration  of  possible  solutions  among  the  parties  and 
the  mediator. 

(4)  Most  complex  business  disputes  involve  legal  and 
factual  issues.  Lawyers  will  play  an  important  role  in 
counseling  their  clients  and  most  likely  will  partici¬ 
pate  actively  in  the  mediation  process.  It  is  highly 
desirable  that  the  parties’  negotiating  teams  include 
senior  executives,  who  may  well  be  able  to  develop  a 
constructive  business  solution. 

(4)  The  negotiations  are  more  likely  to  succeed  if  the 
negotiators  do  not  feel  a  need  to  defend  past  actions. 
It  is  preferable  that  the  management  representatives 
shall  not  have  participated  directly  or  actively  in  the 
events  giving  rise  to  the  dispute.  As  a  rule,  the  more 
senior  the  management  representatives,  the  greater 
the  range  of  options  for  constructive  solutions  they 
will  perceive.  Dispute  settlement  need  not  be  a  “zero 
sum  game.”  Often,  the  pie  can  be  enlarged,  not 
merely  divided. 

(4)  It  is  important  that  at  least  one  representative  of  each 
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party  have  authority  to  negotiate  a  settlement.  If  the 
subject  matter  is  very  large,  approval  by  the  parties’ 
boards  of  directors  may  be  a  condition  of  the  settle¬ 
ment. 

(5)  The  parties  should  discuss  whether  the  mediator  and 
the  parties’  negotiators  will  be  able  to  devote  suffi¬ 
cient  time  to  the  mediation  to  assure  its  expeditious 
completion. 

(7)  If  maintaining  the  confidentiality  of  the  mediation 
process  is  important  to  the  parties,  or  either  of  them, 
we  suggest  that  the  parties  and  the  mediator  enter 
into  an  agreement  confirming  their  obligations  with 
respect  to  confidentiality. 

(10)The  mediator  may  well  need  administrative  assis¬ 
tance,  legal  research,  or otherforms of assistance.  It 
is  desirable  for  the  mediator  and  the  parties  to  dis¬ 
cuss  early  on  the  types  of  assistance  likely  to  be 
needed  and  the  mediator’s  resources  forobtaining  the 
same. 

During  the  mediator’s  first  meeting  with  the  parties,  he 
may  well  wish  to  have  them  confirm  to  him  that  they  have 
a  genuine  desire  to  settle  their  dispute. 

Many  controversies  hinge  on  a  single  key  factual  issue 
which  often  can  be  resolved  by  an  independent  expert, 
operating  under  ground  rules  on  which  the  parties  have 
agreed.  Does  the  machine  perform  in  accordance  with 
contractual  specifications?  Is  the  former  executive  using 
information  proprietary  to  his  formeremplover?  Were  the 
soil  conditions  as  represented  to  the  contractor,  and  if 
not.  how  much  additional  expense  did  he  incur?  These 
are  questions  for  persons  familiar  with  the  relevant  tech¬ 
nology.  Similarly,  a  consumer  polling  organization  can 
determine  the  extent  of  confusion  caused  by  two  allegedly 
similar  trademarks.  Once  such  critical  questions  have 
been  answered  by  a  neutral  expert ,  the  controversy  may, 
as  a  practical  matter,  resolve  itself.  In  appropriate  cases, 
the  parties  and  the  mediator  should  consider  retaining  an 
independent  expert  and  spelling  out  the  ground  rules  for 
his  assignment. 

V:  Negotiation  of  Settlement  Terms 

Negotiation,  as  Professors  Fisher  and  Ury  emphasize,  is 
most  productive  when  the  parties  focus  on  their  under¬ 
lying  interests  and  concerns,  avoiding  fixed  positions 
which  often  obscure  what  a  party  really  wants.  The 
mediator  can  help  the  parties  crystallize  their  own  inter¬ 
ests  and  understand  each  other’s.  He  can  defuse  adver¬ 
sarial  stances  and  develop  a  cooperative,  problem  solv¬ 
ing  approach.  He  can  narrow  the  range  of  issues. 
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pinpoint  the  most  serious  concerns  of  each  party,  and 
generate  new  ideas  for  settlement. 

The  mediators  role  can  run  the  gamut  from  that  of  a 
facilitator  who  arranges  meetings  between  the  negotiators 
in  a  setting  conducive  to  cooperation,  to  that  of  an  activist 
who  will  early  on  announce  settlement  terms  and  will 
urge  the  parties  to  accept  his  terms.  It  has  been  suggested 
that  there  is  a  continuum  in  terms  of  how  large  a  role 
mediators  play.  These  activities  have  been  listed  from  the 
least  to  the  most  active:  * 

•  urging  both  parties  to  agree  to  talk 

•  helping  parties  understand  the  mediation  process 

•  carrying  messages  between  parties 

•  helping  parties  agree  upon  an  agenda 

•  setting  an  agenda 

•  providing  a  suitable  environment  for  negotiation 

•  maintaining  order 

•  helping  participants  understand  the  problem(sl 

•  defusing  unrealistic  expectations 

•  helping  the  participants  develop  their  .own  pro¬ 
posals 

•  helping  the  participants  negotiate 

•  suggesting  solutions 

•  persuading  participants  to  accept  a  particular 
settlement 

What  a  mediator  should  do  will  depend  on  the  nature 
of  the  conflict,  the  issues  in  dispute,  the  kind  of  parties 
involved,  and  their  relationship  with  each  other  and  the 
mediator.  It  will  also  depend  on  the  mediator’s  re¬ 
sources — his  legitimacy,  experience,  judgment,  and 
intuition. 

If  the  mediation  process  should  fail,  litigation  is  highly 
likely  to  follow.  The  mediator,  if  a  lawyer,  might  give  the 
parties  his  educated,  objective  appraisal  of  the  strengths 
and  weaknesses  of  their  positions  and  the  likely  outcome 
of  a  trial.  The  mediator  also  can  help  each  party  make  a 
realistic  estimate  of  the  costs  of  litigation — outside  coun¬ 
sel  fees  and  time  devoted  by  in  house  counsel,  ex¬ 
ecutives,  and  other  staff:  less  tangible  costs  such  as  “wear 
and  tear,”  diversion  of  executive  energies,  lost  oppor¬ 
tunities,  prolonged  uncertainty,  damage  to  business  rela¬ 
tionships,  and  sometimes  impediments  to  financing. 

We  urge  that  business  executives  play  an  active  role  in 
the  negotiations,  and  that  the  negotiations  be  viewed  as 
an  opportunity  to  find  the  best  solution  to  a  business 

•L.L.  Riskin,  "The  Special  Place  of  Mediation  in  Alternative 
Dispute  Processing,  36  U.  Fla.  L.  Rev.  _ (19851 
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problem,  rather  than  a  forum  for  argument  about  legal 
positions. 

Conscientious  lawyers  make  intensive  preparations  for 
a  trial;  yet  preparations  for  an  important  negotiation  often 
are  quite  casual.  Preparation  is  critical.  The  better  pre¬ 
pared  negotiator  has  a  significant  edge.  It  is  equally 
important  that  the  mediator  be  well  prepared. 

VI:  Settlement 

If  litigation  is  pending,  it  may  be  appropriate  for  the 
parties  to  arrange  for  dismissal  of  the  case  upon  execu¬ 
tion  of  the  settlement  agreement,  or  to  reduce  the  settle¬ 
ment  agreement  to  a  judgment. 

VII:  Commercial  Agreement  Clause 

We  encourage  counsel  drafting  a  commercial  agreement 
to  incorporate  the  model  procedure  by  reference.  The 
following  language  is  suggested: 

“The  parties  will  attempt  in  good  faith  to  re¬ 
solve  any  controversy  or  claim  arising  out  of  or 
relating  to  this  agreement  by  mediation  in 
accordance  with  the  CPR  Model  Procedure  for 
Mediation  of  a  Business  Dispute.” 

The  above  clause  may  not  create  an  enforceable  right 
or  obligation.  However,  if  a  dispute  should  arise,  such  a 
clause,  whether  enforceable  or  not,  would  substantially 
increase  the  likelihood  that  the  parties  would  make  a 
serious  effort  to  arrive  at  a  compromise  through  media¬ 
tion,  rather  than  seeking  an  adjudicative  solution.  In  any 
event,  mediation  is  more  likely  to  succeed  if  the  parties 
have  a  genuine  motivation  to  make  it  succeed. 

The  commercial  agreement  alsocould  provide  that  ifa 
dispute  arises,  negotiations  between  executives  would  be 
the  first  step;  if  negotiations  become  deadlocked,  media¬ 
tion  would  be  the  second  step. 

VIII:  Transnational  Disputes 

Litigation  or  arbitration  of  disputes  between  companies 
in  different  countries  tends  to  be  particularly  burden¬ 
some,  protracted  and  damaging  to  business  rela¬ 
tionships.  The  concept  of  mediation  is  not  alien  to  many 
foreign  businessmen,  and  mediation  should  be  consid¬ 
ered  as  a  transnational  dispute  resolution  process.  The 
CPR  model  procedure  is  applicable  to  transnational  dis¬ 
putes.  When  such  a  dispute  involves  two  parties  of 
different  cultures,  it  may  be  helpful  to  use  two  medi¬ 
ators — one  from  each  culture. 
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Introduction 

In  some  situations,  the  involvement  of  an 
impartial  mediator  can  assist  parties  in 
reaching  a  settlement  of  a  commercial  dis¬ 
pute.  Mediation  is  a  process  under  which  the 
parties  submit  their  dispute  to  an  impartial 
person— the  mediator.  The  mediator  may 
suggest  ways  of  resolving  the  dispute,  but 
cannot  impose  a  settlement  on  the  parties. 

If  the  parties  want  to  use  a  mediator  to 
resolve  an  existing  dispute  under  these 
Rules,  they  can  enter  into  the  following 
submission: 

The  parties  hereby  submit  the  following  dispute 
to  mediation  under  the  Commercial  Mediation 
Rules  of  the  American  Arbitration  Association. 
(The  clause  may  also  provide  for  the  qualifica¬ 
tions  of  the  mediator(s),  method  of  payment, 
locale  of  meetings,  and  any  other  item  of  con¬ 
cern  to  the  parties.) 

If  the  parties  want  to  adopt  mediation  as  an 
integral  part  of  their  contractual  dispute 
settlement  procedure,  they  can  insert  the 
following  mediation  clause  in  their  contract 
in  conjunction  with  a  standard  arbitration 
provision : 

If  a  dispute  arises  out  of  or  relates  to  this  con¬ 
tract,  or  the  breach  thereof,  and  if  said  dispute 
cannot  be  settled  through  negotiation,  the  par¬ 
ties  agree  first  to  try  in  good  faith  to  settle  the 
dispute  by  mediation  under  the  Commercial 
Mediation  Rules  of  the  American  Arbitration 
Association,  before  resorting  to  arbitration, 
litigation,  or  some  other  dispute  resolution 
procedure. 

These  Rules  were  prepared  by  the  staff  of 
the  American  Arbitration  Association  with 
the  assistance  of  the  Harry  De  Jur  Commer¬ 
cial  Mediation  Center  Advisory  Committee. 
The  committee,  chaired  by  David  A.  Bot- 
winik,  included  Robert  F.  Borg,  Ralph  Katz, 
Robert  McLucas,  Roland  Plottel,  Frank  J. 
Scardilli,  Janet  M.  Spencer,  and  Robert 
B.  Underhill. 


Commercial 
Mediation  Rules 

1.  Agreement  of  Parties 

Whenever,  by  stipulation  or  in  their  contract,  the 
parties  have  provided  for  mediation  of  existing’or 
future  disputes  under  the  auspices  of  the  American 
Arbitration  Association  (AAA)  or  under  these 
Rules,  they  shall  be  deemed  to  have  made  these 
Rules,  as  amended  and  in  effect  as  of  the  date  of 
the  submission  of  the  dispute,  a  part  of  their  agree¬ 
ment. 

2.  Initiation  of  Mediation 

Any  party  or  parties  to  a  dispute  may  initiate  medi¬ 
ation  by  filing  with  the  AAA  a  written  request  for 
mediation  pursuant  to  these  Rules,  together  with 
the  appropriate  administrative  fee  contained  in  the 
Administrative  Fee  Schedule. 

3.  Request  for  Mediation 

A  request  for  mediation  shall  contain  a  brief  state¬ 
ment  of  the  nature  of  the  dispute  and  the  names, 
addresses,  and  phone  numbers  of  all  parties  to  the 
dispute,  and  those  who  will  represent  them,  if  any, 
in  the  mediation.  The  initiating  party  shall  simulta¬ 
neously  file  two  (2)  copies  of  the  request  with  the 
AAA  and  one  copy  with  every  other  party  to  the 
dispute. 

4.  Appointment  of  Mediator 

Upon  receipt  of  a  request  for  mediation,  the  AAA 
will  appoint  a  qualified  mediator  to  serve.  Normally, 
a  single  mediator  will  be  appointed  unless  the  parties 
agree  otherwise  or  the  AAA  determines  otherwise. 
If  the  agreement  of  the  parties  names  a  mediator 
or  specifies  a  method  of  appointing  a  mediator, 
that  designation  or  method  shall  be  followed. 

5.  Qualifications  of  a  Mediator 

No  person  shall  serve  as  a  mediator  in  any  dispute 
in  which  that  person  has  any  financial  or  personal 
interest  in  the  result  of  the  mediation,  except  by 
the  written  consent  of  all  parties.  Prior  to  accepting 
an  appointment,  the  prospective  mediator  shall 
disclose  any  circumstances  likely  to  create  a  pre¬ 
sumption  of  bias  or  prevent  a  prompt  meeting  with 
the  parties.  Upon  receipt  of  such  information,  the 
AAA  shall  either  replace  the  mediator  or  immedi¬ 
ately  communicate  the  information  to  the  parties 
for  their  comments.  In  the  event  the  parties  disagree 
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as  to  whether  the  mediator  shall  serve,  the  AAA 
will  appoint  another  mediator.  The  AAA  is  author¬ 
ized  to  appoint  another  mediator  if  the  appointed 
mediator  is  unable  to  serve  promptly. 

6.  Vacancies 

If  any  mediator  shall  become  unwilling  or  unable 
to  serve,  the  AAA  will  appoint  another  mediator, 
unless  the  parties  agree  otherwise. 

7.  Representation 

Any  party  may  be  represented  by  persons  of  their 
choice.  The  names  and  addresses  of  such  persons 
shall  be  communicated  in  writing  to  all  parties  and 
to  the  AAA. 

8.  Time  and  Place  of  Mediation 

The  mediator  shall  fix  the  time  of  each  mediation 
session.  The  mediation  shall  be  held  at  the  appro¬ 
priate  regional  office  of  the  AAA,  or  at  any  other 
convenient  location  agreeable  to  the  mediator  and 
the  parties,  as  the  mediator  shall  determine. 

9.  Identification  of  Matters  in  Dispute 

At  least  ten  (10)  days  prior  to  the  first  scheduled 
mediation  session,  each  party  shall  provide  the  me¬ 
diator  with  a  brief  memorandum  setting  forth  its 
position  with  regard  to  the  issues  that  need  to  be  re¬ 
solved.  At  the  discretion  of  the  mediator,  such  mem¬ 
oranda  may  be  mutually  exchanged  by  the  parties. 

At  the  first  session,  the  parties  will  be  expected  to 
produce  all  information  reasonably  required  for  the 
mediator  to  understand  the  issues  presented.  The 
mediator  may  require  either  party  to  supplement 
such  information. 

10.  Authority  of  Mediator 

The  mediator  does  not  have  authority  to  impose  a 
settlement  upon  the  parties  but  will  attempt  to  help 
the  parties  reach  a  satisfactory  resolution  of  their 
dispute.  The  mediator  is  authorized  to  conduct  joint 
and  separate  meetings  with  the  parties  and  to  make 
oral  and  written  recommendations  for  settlement. 
Whenever  necessary,  the  mediator  may  also  obtain 
expert  advice  concerning  technical  aspects  of  the  dis¬ 
pute,  provided  the  parties  agree  and  assume  the  ex¬ 
penses  of  obtaining  such  advice.  Arrangements  for 
obtaining  such  advice  shall  by  made  by  the  media¬ 
tor  or  the  parties,  as  the  mediator  shall  determine. 


The  mediator  is  authorized  to  end  the  mediation 
whenever,  in  the  judgment  of  the  mediator,  further 
efforts  at  mediation  would  not  contribute  to  a  res¬ 
olution  of  the  dispute  between  the  parties. 

1 1 .  Privacy 

Mediation  sessions  are  private.  The  parties  and  their 
representatives  may  attend  mediation  sessions. 
Other  persons  may  attend  only  with  the  permission 
of  the  parties  and  with  the  consent  of  the  mediator. 

12.  Confidentiality 

Confidential  information  disclosed  to  a  mediator 
by  the  parties  or  by  witnesses  in  the  course  of  the 
mediation  shall  not  be  divulged  by  the  mediator. 
All  records,  reports,  or  other  documents  received 
by  a  mediator  while  serving  in  such  capacity  shall 
be  confidential.  The  mediator  shall  not  be  com¬ 
pelled  to  divulge  such  records  or  to  testify  in  regard 
to  the  mediation  in  any  adversary  proceeding  or 
judicial  forum. 

The  parties  shall  maintain  the  confidentiality  of 
the  mediation  and  shall  not  rely  on,  or  introduce 
as  evidence  in  any  arbitral,  judicial,  or  other  pro¬ 
ceeding: 

(a)  views  expressed  or  suggestions  made  by  the 
other  party  with  respect  to  a  possible  settlement 
of  the  dispute; 

(b)  admissions  made  by  the  other  party  in  the 
course  of  the  mediation  proceedings; 

(c)  proposals  made  or  views  expressed  by  the 
mediator;  or 

(d)  the  fact  that  the  other  party  had  or  had  not 
indicated  willingness  to  accept  a  proposal  for  set¬ 
tlement  made  by  the  mediator. 

13.  No  Stenographic  Record 

There  shall  be  no  stenographic  record  of  the  medi¬ 
ation  process. 

14.  Termination  of  Mediation 
The  mediation  shall  be  terminated: 

(a)  by  the  execution  of  a  settlement  agreement  by 
the  parties; 
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(b)  by  a  written  declaration  of  the  mediator  to  the 
effect  that  further  efforts  at  mediation  are  no 
longer  worthwhile;  or 

(c)  by  a  written  declaration  of  a  party  or  parties  to 
the  effect  that  the  mediation  proceedings  are  ter¬ 
minated. 

15.  Exclusion  of  Liability 

Neither  the  AAA  nor  any  mediator  is  a  necessary 
party  in  judicial  proceedings  relating  to  the  medi¬ 
ation. 

Neither  the  AAA  nor  any  mediator  shall  be  liable 
to  any  party  for  any  act  or  omission  in  connection 
with  any  mediation  conducted  under  these  Rules. 

16.  Interpretation  and  Application  of  Rules 
The  mediator  shall  interpret  and  apply  these  Rules 
insofar  as  they  relate  to  the  mediator’s  duties  and 
responsibilities.  All  other  Rules  shall  be  interpreted 
and  applied  by  the  AAA. 

17.  Expenses 

The  expenses  of  witnesses  for  either  side  shall  be 
paid  by  the  party  producing  such  witnesses.  All 
other  expenses  of  the  mediation,  including  required 
traveling  and  other  expenses  of  the  mediator  and 
representatives  of  the  AAA,  and  the  expenses  of 
any  witness,  or  the  cost  of  any  proofs  or  expert 
advice  produced  at  the  direct  request  of  the  media¬ 
tor,  shall  be  borne  equally  by  the  parties  unless 
they  agree  otherwise. 


FEE  SCHEDULE 
Administrative  Fee 

Each  party  shall  pay  an  initial  AAA  administrative 
fee  in  accordance  with  this  schedule,  at  the  time  of 
filing  the  mediation  request.  If  the  parties  to  an  ar¬ 
bitration  pending  before  the  AAA  agree  to  mediate 
under  these  Rules,  no  additional  administrative  fee 
is  required  to  initiate  the  mediation. 


Amount  of  Claim 
$1  to  $100,000 
SI 00,001  to  $250,000 
$250,001  to  $500,000 
$500,001  to  $1.5  million 


Fee 

$250  per  party 
$500  per  party 
$650  per  party 
$850  per  party 
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Where  the  claim  or  counterclaim  exceeds  $1.5 
million,  an  appropriate  fee  will  be  determined 
by  the  AAA. 

When  no  amount  can  be  stated  at  the  time  of  filing 
or  the  claims  and  counterclaims  are  not  for  a  mon¬ 
etary  amount,  an  appropriate  administrative  fee  will 
be  determined  by  the  AAA. 

Additional  Sessions 

A  fee  of  $50  is  payable  to  the  AAA  by  each  party 
for  each  second  and  subsequent  mediation  session 
that  is  either  attended  by  an  AAA  staff  represen¬ 
tative  or  held  in  a  hearing  room  provided  by  the 
Association. 

Mediator’s  Fee 

Mediators  on  the  AAA's  Commercial  Mediation 
Panel  shall  be  compensated  at  a  reasonable  rate, 
agreeable  to  the  parties,  to  be  arranged  by  the 
AAA.  The  mediator’s  fee  shall  be  borne  equally  by 
the  parties  unless  they  agree  otherwise. 

Deposits 

Before  the  commencement  of  mediation,  the  par¬ 
ties  shall  each  deposit  such  portion  of  the  fee 
covering  the  cost  of  mediation  as  the  AAA  shall 
direct,  and  all  appropriate  additional  sums  which 
the  AAA  deems  necessary  to  defray  the  expenses 
of  the  proceeding.  When  the  mediation  has  termi¬ 
nated,  the  AAA  shall  render  an  accounting  and 
return  any  unexpended  balance  to  the  parties. 

Refunds 

If  a  request  for  mediation  is  declined  by  the  re¬ 
sponding  party,  the  AAA  shall  refund  all  of  the 
administrative  fee  in  excessof  $100  paid  by  a  party. 
Once  the  parties  agree  to  mediate,  no  refund  of 
the  administrative  fee  will  be  made. 
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For  the  Arbitration 
of  future  disputes: 

The  American  Arbitration  Association 
recommends  the  following  arbitration  clause 
for  insertion  in  all  commercial  contracts: 


Standard  Arbitration  Clause 

Any  controversy  or  claim  arising  out  of  or 
relating  to  this  contract,  or  the  breach  thereof, 
shall  be  settled  by  arbitration  in  accordance 
with  the  Commercial  Arbitration  Rules  of 
the  American  Arbitration  Association,  and 
judgment  upon  the  award  rendered  by  the 
arbitrator(s)  may  be  entered  in  any  court 
having  jurisdiction  thereof. 


For  the  Submission 
of  existing  disputes: 


We,  the  undersigned  parties,  hereby  agree 
to  submit  to  arbitration  under  the  Commercial 
Arbitration  Rules  of  the  American  Arbitration 
Association  the  following  controversy:  (cite 
briefly).  We  further  agree  that  the  above 
controversy  be  submitted  to  (one)  (three) 
arbitrator(s)  selected  from  the  panels  of 
arbitrators  of  the  American  Arbitration 
Association.  We  further  agree  that  we  will 
faithfully  observe  this  agreement  and  the  rules, 
and  that  we  will  abide  by  and  perform  any 
award  rendered  by  the  arbitrator(s)  and  that  a 
judgment  of  the  court  having  jurisdiction  may 
be  entered  upon  the  award. 


If  either  party  is  from  a  country  other  than  the 
United  States,  be  sure  to  request  a  copy  of  the 
Supplementary  Procedures  for  International 
Commercial  Arbitration. 
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Commercial 
Arbitration  Rules 

1.  Agreement  of  Parties 

The  parties  shall  be  deemed  to  have  made  these 
rules  a  part  of  their  arbitration  agreement  when¬ 
ever  they  have  provided  for  arbitration  by  the 
American  Arbitration  Association  or  under  its 
rules.  These  rules  and  any  amendment  thereof 
shall  apply  in  the  form  obtaining  at  the  time  the 
arbitration  is  initiated. 

2.  Name  of  Tribunal 

Any  tribunal  constituted  by  the  parties  for  the 
settlement  of  their  dispute  under  these  rules  shall 
be  called  the  Commercial  Arbitration  Tribunal. 

3.  Administrator 

When  parties  agree  to  arbitrate  under  these 
rules,  or  when  they  provide  for  arbitration  by 
the  American  Arbitration  Association  and  an 
arbitration  is  initiated  thereunder,  they  thereby 
constitute  the  AAA  the  administrator  of  the 
arbitration.  The  authority  and  obligations  of 
the  administrator  are  prescribed  in  the  agreement 
of  the  parties  and  in  these  rules. 

4.  Delegation  of  Duties 

The  duties  of  the  AAA  under  these  rules  may 
be  carried  out  through  tribunal  administrators 
or  such  other  officers  or  committees  as  the  AAA 
may  direct. 

5.  National  Panel  of  Arbitrators 

The  AAA  shall  establish  and  maintain  a  National 
Panel  of  Arbitrators  and  shall  appoint  arbitrators 
therefrom  as  hereinafter  provided. 

6.  Office  of  Tribunal 

The  general  office  of  a  tribunal  is  the  headquar¬ 
ters  of  the  AAA,  which  may,  however,  assign  the 
administration  of  an  arbitration  to  any  of  its 
regional  offices. 

7.  Initiation  under  an  Arbitration  Provision 
in  a  Contract 

Arbitration  under  an  arbitration  provision  in  a 
contract  may  be  initiated  in  the  following  manner: 


(a)  The  initiating  party  shall  give  notice  to  the 
other  party  of  its  intention  to  arbitrate  (Demand), 
which  notice  shall  contain  a  statement  setting 
forth  the  nature  of  the  dispute,  the  amount 
involved,  if  any,  the  remedy  sought,  and 

(b)  Shall  file  at  any  regional  office  of  the  AAA 
three  copies  of  said  notice  and  three  copies  of  the 
arbitration  provisions  of  the  contract,  together 
with  the  appropriate  administrative  fee  as  provided 
in  the  Administrative  Fee  Schedule. 

The  AAA  shall  give  notice  of  such  filing  to  the 
other  party.  If  so  desired,  the  party  upon  whom 
the  Demand  for  arbitration  is  made  may  file  an 
answering  statement  in  duplicate  with  the  AAA 
within  seven  days  after  notice  from  the  AAA,  in 
which  event  said  party  shall  simultaneously  send  a 
copy  of  the  answer  to  the  other  party.  If  a  monetary 
claim  is  made  in  the  answer,  the  appropriate  fee 
provided  in  the  Administrative  Fee  Schedule  shall 
be  forwarded  to  the  AAA  with  the  answer.  If  no 
answer  is  filed  within  the  stated  time,  it  will  be 
assumed  that  the  claim  is  denied.  Failure  to  file  an 
answer  shall  not  operate  to  delay  the  arbitration. 

Unless  the  AAA  in  its  discretion  determines  other¬ 
wise,  the  Expedited  Procedures  of  the  Commercial 
Arbitration  Rules  shall  be  applied  in  any  case 
where  the  total  claim  of  any  party  does  not  exceed 
$15,000,  exclusive  of  interest  and  arbitration  costs. 
The  Expedited  Procedures  shall  be  applied  as 
described  in  Sections  54  through  58  of  these  rules. 

8.  Change  of  Claim 

After  filing  of  the  claim,  if  either  party  desires  to 
make  any  new  or  different  claim,  such  claim  shall 
be  made  in  writing  and  filed  with  the  AAA,  and 
a  copy  thereof  shall  be  mailed  to  the  other  party, 
who  shall  have  a  period  of  seven  days  from  the 
date  of  such  mailing  within  which  to  file  an  answer 
with  the  AAA.  After  the  arbitrator  is  appointed, 
however,  no  new  or  different  claim  may  be  sub¬ 
mitted  except  with  the  arbitrator’s  consent. 

9.  Initiation  under  a  Submission 

Parties  to  any  existing  dispute  may  commence 
an  arbitration  under  these  rules  by  filing  at  any 
regional  office  two  copies  of  a  written  agreement 
to  arbitrate  under  these  rules  (Submission),  signed 
by  the  parties.  It  shall  contain  a  statement  of  the 
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matter  in  dispute,  the  amount  of  money  involved, 
if  any,  and  the  remedy  sougnt,  together  with  the 
appropriate  administrative  fee  as  provided  in  the 
Administrative  Fee  Schedule. 

10.  Pre-hearing  Conference 
and  Preliminary  Hearing 

At  the  request  of  the  parties  or  at  the  discretion 
of  the  AAA,  a  pre-hearing  conference  with  the 
administrator  and  the  parties  will  be  scheduled 
in  appropriate  cases  to  arrange  for  an  exchange 
of  information  and  the  stipulation  of  uncontested 
facts  to  expedite  the  arbitration  proceedings. 

In  large  or  complex  cases,  at  the  discretion  of  the 
arbitrator(s)  or  the  AAA,  a  preliminary  hearing 
will  be  scheduled  with  the  arbitrator(s)  and  the 
parties  to  arrange  for  the  production  of  relevant 
documents  and  other  evidence,  to  identify  witnesses 
to  be  called,  to  schedule  further  hearings,  and  to 
consider  any  other  matters  which  will  expedite  the 
arbitration  proceedings. 

11.  Fixing  of  Locale 

The  parties  may  mutually  agree  on  the  locale 
where  the  arbitration  is  to  be  held.  If  the  locale 
is  not  designated  within  seven  days  from  the  date 
of  filing  the  Demand  or  Submission,  the  AAA 
shall  have  the  power  to  determine  the  locale.  Its 
decision  shall  be  final  and  binding.  If  any  party 
requests  that  the  hearing  be  held  in  a  specific 
locale  and  the  other  party  files  no  objection 
thereto  within  seven  days  after  notice  of  the 
request,  the  locale  shall  be  the  one  requested. 

12.  Qualifications  of  an  Arbitrator 

Any  arbitrator  appointed  pursuant  to  Section  13 
or  Section  15  shall  be  neutral,  subject  to  disquali¬ 
fication  for  the  reasons  specified  in  Section  19.  If 
the  agreement  of  the  parties  names  an  arbitrator 
or  specifies  any  other  method  of  appointing  an 
arbitrator,  or  if  the  parties  specifically  so  agree 
in  writing,  such  arbitrator  shall  not  be  subject 
to  disqualification  for  said  reasons. 

13.  Appointment  from  Panel 

If  the  parties  have  not  appointed  an  arbitrator 
and  have  not  provided  any  other  method  of 
appointment,  the  arbitrator  shall  be  appointed 
in  the  following  manner:  Immediately  after  the 
filing  of  the  Demand  or  Submission,  the  AAA 


shall  submit  simultaneously  to  each  party  to  the 
dispute  an  identical  list  of  names  of  persons  chosen 
from  the  panel.  Each  party  to  the  dispute  shall 
have  seven  days  from  the  mailing  date  in  which 
to  cross  off  any  names  objected  to,  number  the 
remaining  names  to  indicate  the  order  of  preference, 
and  return  the  list  to  the  AAA.  If  a  party  does 
not  return  the  list  within  the  time  specified,  all 
persons  named  therein  shall  be  deemed  acceptable. 
From  among  the  persons  who  have  been  approved 
on  both  lists,  and  in  accordance  with  the  designated 
order  of  mutual  preference,  the  AAA  shall  invite 
the  acceptance  of  an  arbitrator  to  serve.  If  the 
parties  fail  to  agree  upon  any  of  the  persons  named, 
if  acceptable  arbitrators  are  unable  to  act,  or  if 
for  any  other  reason  the  appointment  cannot  be 
made  from  the  submitted  lists,  the  AAA  shall 
have  the  power  to  make  the  appointment  from 
among  other  members  of  the  panel  without  the 
submission  of  any  additional  list. 

14.  Direct  Appointment  by  Parties 

If  the  agreement  of  the  parties  names  an  arbitrator 
or  specifies  a  method  of  appointing  an  arbitrator, 
that  designation  or  method  shall  be  followed. 

The  notice  of  appointment,  with  the  name  and 
address  of  the  appointing  party,  shall  be  filed 
with  the  AAA  by  that  party.  Upon  the  request  of 
any  such  appointing  party,  the  AAA  shall  submit 
a  list  of  members  of  the  panel  from  which  the 
party  may,  if  it  so  desires,  make  the  appointment. 

If  the  agreement  specifies  a  period  of  time  within 
which  an  arbitrator  shall  be  appointed  and  any 
party  fails  to  make  such  appointment  within  that 
period,  the  AAA  shall  make  the  appointment. 

If  no  period  of  time  is  specified  in  the  agreement, 
the  AAA  shall  notify  the  parties  to  make  the 
appointment  and  if  within  seven  days  thereafter 
such  arbitrator  has  not  been  so  appointed,  the 
AAA  shall  make  the  appointment. 

15.  Appointment  of  Neutral  Arbitrator 
by  Party-Appointed  Arbitrators 

If  the  parties  have  appointed  their  arbitrators,  or 
if  either  or  both  of  them  have  been  appointed  as 
provided  in  Section  14,  and  have  authorized  such 
arbitrators  to  appoint  a  neutral  arbitrator  within  a 
specified  time  and  no  appointment  is  made  within 
such  time  or  any  agreed  extension  thereof,  the 
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AAA  shall  appoint  a  neutral  arbitrator  who  shall 
act  as  chairperson. 

If  no  period  of  time  is  specified  for  appointment 
of  the  neutral  arbitrator  and  the  parties  do  not 
make  the  appointment  within  seven  days  from 
the  date  of  the  appointment  of  the  last  party- 
appointed  arbitrator,  the  AAA  shall  appoint  such 
neutral  arbitrator,  who  shall  act  as  chairperson. 

If  the  parties  have  agreed  that  their  arbitrators 
shall  appoint  the  neutral  arbitrator  from  the  panel, 
the  AAA  shall  furnish  to  the  party-appointed 
arbitrators,  in  the  manner  prescribed  in  Section 
13,  a  list  selected  from  the  panel,  and  the  appoint¬ 
ment  of  the  neutral  arbitrator  shall  be  made  as 
prescribed  in  that  section. 

16.  Nationality  of  Arbitrator 
in  International  Arbitration 

If  one  of  the  parties  is  a  national  or  resident  of 
a  country  other  than  the  United  States,  the  sole 
arbitrator  or  the  neutral  arbitrator  shall,  upon  the 
request  of  either  party,  be  appointed  from  among 
the  nationals  of  a  country  other  than  that  of  any 
of  the  parties. 

17.  Number  of  Arbitrators 

If  the  arbitration  agreement  does  not  specify  the 
number  of  arbitrators,  the  dispute  shall  be  heard 
and  determined  by  one  arbitrator,  unless  the  AAA, 
in  its  discretion,  directs  that  a  greater  number  of 
arbitrators  be  appointed. 

18.  Notice  to  Arbitrator  of  Appointment 

Notice  of  the  appointment  of  the  neutral  arbitra¬ 
tor,  whether  appointed  by  the  parties  or  by  the 
AAA,  shall  be  mailed  to  the  arbitrator  by  the 
AAA,  together  with  a  copy  of  these  rules,  and 
the  signed  acceptance  of  the  arbitrator  shall  be 
filed  prior  to  the  opening  of  the  first  hearing. 

19.  Disclosure  and  Challenge  Procedure 

A  person  appointed  as  neutral  arbitrator  shall 
disclose  to  the  AAA  any  circumstance  likely 
to  affect  impartiality,  including  any  bias  or  any 
financial  or  personal  interest  in  the  result  of  the 
arbitration  or  any  past  or  present  relationship  with 
the  parties  or  their  counsel.  Upon  receipt  of  such 
information  from  such  arbitrator  or  another  source, 
the  AAA  shall  communicate  the  information  to 


the  parties,  and,  if  it  deems  it  appropriate  to  do 
so,  to  the  arbitrator  and  others.  Thereafter,  the 
AAA  shall  determine  whether  the  arbitrator  should 
be  disqualified  and  shall  inform  the  parties  of  its 
decision,  which  shall  be  conclusive. 

20.  Vacancies 

If  any  arbitrator  should  resign,  die,  withdraw, 
refuse,  be  disqualified,  or  be  unable  to  perform 
the  duties  of  the  office,  the  AAA  may,  on  proof 
satisfactory  to  it,  declare  the  office  vacant. 
Vacancies  shall  be  filled  in  accordance  with  the 
applicable  provisions  of  these  rules. 

In  the  event  of  a  vacancy  in  a  panel  of  neutral 
arbitrators,  the  remaining  arbitrator  or  arbitrators 
may  continue  with  the  hearing  and  determination 
of  the  controversy,  unless  the  parties  agree  otherwise. 

21.  Time  and  Place 

The  arbitrator  shall  fix  the  time  and  place  for 
each  hearing.  The  AAA  shall  mail  to  each  party 
notice  thereof  at  least  five  days  in  advance,  unless 
the  parties  by  mutual  agreement  waive  such  notice 
or  modify  the  terms  thereof. 

22.  Representation  by  Counsel 

Any  party  may  be  represented  by  counsel.  A 
party  intending  to  be  so  represented  shall  notify 
the  other  party  and  the  AAA  of  the  name  and 
address  of  counsel  at  least  three  days  prior  to 
the  date  set  for  the  hearing  at  which  counsel  is 
first  to  appear.  When  an  arbitration  is  initiated 
by  counsel  or  when  an  attorney  replies  for  the  other 
party,  such  notice  is  deemed  to  have  been  given. 

23.  Stenographic  Record 

Any  party  wishing  a  stenographic  record  shall 
make  arrangements  directly  with  a  stenographer 
and  shall  notify  the  other  parties  of  such  arrange¬ 
ments  in  advance  of  the  hearing.  The  requesting 
party  or  parties  shall  pay  the  cost  of  such  record. 

24.  Interpreters 

Any  party  wishing  an  interpreter  shall  make  all 
arrangements  directly  with  an  interpreter  and  shall 
assume  the  costs  of  such  service. 

25.  Attendance  at  Hearings 

The  arbitrator  shall  maintain  the  privacy  of  the 
hearings  unless  the  law  provides  to  the  contrary. 
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Any  person  having  a  direct  interest  in  the  arbitra¬ 
tion  is  entitled  to  attend  hearings.  The  arbitrator 
shall  otherwise  have  the  power  to  require  the 
exclusion  of  any  witness,  other  than  a  party  or 
other  essential  person,  during  the  testimony  of 
any  other  witness.  It  shall  be  discretionary  with 
the  arbitrator  to  determine  the  propriety  of  the 
attendance  of  any  other  person. 

26.  Adjournments 

The  arbitrator  may  take  an  adjournment  upon  the 
request  of  a  party  or  upon  the  arbitrator’s  own 
initiative  and  shall  take  such  adjournment  when 
all  of  the  parties  agree  thereto. 

27.  Oaths 

Before  proceeding  with  the  first  hearing  or  with 
the  examination  of  the  file,  each  arbitrator  may 
take  an  oath  of  office  and,  if  required  by  law, 
shall  do  so.  The  arbitrator  has  discretion  to 
require  witnesses  to  testify  under  oath  administered 
by  any  duly  qualified  person  and,  if  it  is  required 
by  law  or  demanded  by  either  party,  shall  do  so. 

28.  Majority  Decision 

Whenever  there  is  more  than  one  arbitrator,  all 
decisions  of  the  arbitrators  must  be  by  at  least  a 
majority.  The  award  must  also  be  made  by  at  least 
a  majority  unless  the  concurrence  of  all  is  expressly 
required  by  the  arbitration  agreement  or  by  law. 

29.  Order  of  Proceedings 

A  hearing  shall  be  opened  by  the  filing  of  the  oath 
of  the  arbitrator,  where  required;  by  the  recording 
of  the  place,  time,  and  date  of  the  hearing,  and  the 
presence  of  the  arbitrator,  the  parties,  and  counsel, 
if  any;  and  by  the  receipt  by  the  arbitrator  of  the 
statement  of  the  claim  and  answer,  if  any. 

The  arbitrator  may,  at  the  beginning  of  the  hearing, 
ask  for  statements  clarifying  the  issues  involved. 

The  complaining  party  shall  then  present  its  claim, 
proofs,  and  witnesses,  who  shall  submit  to  ques¬ 
tions  or  other  examination.  The  defending  party 
shall  then  present  its  defense,  proofs,  and  witnesses, 
who  shall  submit  to  questions  or  other  examination. 
The  arbitrator  has  discretion  to  vary  this  procedure 
but  shall  afford  full  and  equal  opportunity  to  all 
parties  for  the  presentation  of  any  material  or 
relevant  proofs. 


Exhibits,  when  offered  by  either  party,  may  be 
received  in  evidence  by  the  arbitrator. 

The  names  and  addresses  of  all  witnesses  and  the 
exhibits  in  order  received  shall  be  made  a  part  of 
the  record. 

30.  Arbitration  in  the  Absence  of  a  Party 

Unless  the  law  provides  to  the  contrary,  the  arbitra¬ 
tion  may  proceed  in  the  absence  of  any  party  that, 
after  due  notice,  fails  to  be  present  or  fails  to  obtain 
an  adjournment.  An  award  shall  not  be  made  solely 
on  the  default  of  a  party.  The  arbitrator  shall  require 
the  party  who  is  present  to  submit  such  evidence  as 
the  arbitrator  may  require  for  the  making  of  an  award. 

31.  Evidence 

The  parties  may  offer  such  evidence  as  is  relevant 
and  material  to  the  dispute  and  shall  produce  such 
additional  evidence  as  the  arbitrator  may  deem 
necessary  to  an  understanding  and  determination 
of  the  dispute.  An  arbitrator  authorized  by  law  to 
subpoena  witnesses  or  documents  may  do  so  upon 
the  request  of  any  party  or  independently. 

The  arbitrator  shall  be  the  judge  of  the  relevance 
and  materiality  of  the  evidence  offered,  and 
conformity  to  legal  rules  of  evidence  shall  not 
be  necessary.  All  evidence  shall  be  taken  in  the 
presence  of  all  of  the  arbitrators  and  all  of  the 
parties,  except  where  any  of  the  parties  is  absent 
in  default  or  has  waived  the  right  to  be  present. 

32.  Evidence  by  Affidavit 
and  Filing  of  Documents 

The  arbitrator  shall  receive  and  consider  the 
evidence  of  witnesses  by  affidavit,  but  shall  give 
it  only  such  weight  as  the  arbitrator  deems  it 
entitled  to  after  consideration  of  any  objection 
made  to  its  admission. 

All  documents  not  filed  with  the  arbitrator  at  the 
hearing  but  arranged  for  at  the  hearing  or  subse¬ 
quently  by  agreement  of  the  parties  shall  be  filed 
with  the  AAA  for  transmission  to  the  arbitrator. 

All  parties  shall  be  afforded  opportunity  to  exam¬ 
ine  such  documents. 

33.  Inspection  or  Investigation 

Whenever  the  arbitrator  deems  it  necessary  to  make 
an  inspection  or  investigation  in  connection  with 
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the  arbitration,  the  arbitrator  shall  direct  the  AAA 
to  advise  the  parties  of  such  intention.  The  arbitrator 
shall  set  the  time  and  the  AAA  shall  notify  the 
parties  thereof.  Any  party  who  so  desires  may  be 
present  at  such  inspection  or  investigation.  In  the 
event  that  one  or  both  parties  are  not  present  at 
the  inspection  or  investigation,  the  arbitrator  shall 
make  a  verbal  or  written  report  to  the  parties  and 
afford  them  an  opportunity  to  comment. 

34.  Conservation  of  Property 

The  arbitrator  may  issue  such  orders  as  may  be 
deemed  necessary  to  safeguard  the  property  which 
is  the  subject  matter  of  the  arbitration  without 
prejudice  to  the  rights  of  the  parties  or  to  the  final 
determination  of  the  dispute. 

35.  Closing  of  Hearings 

The  arbitrator  shall  specifically  inquire  of  all  parties 
whether  they  have  any  further  proofs  to  offer  or 
witnesses  to  be  heard.  Upon  receiving  negative  replies, 
or  if  satisfied  that  the  record  is  complete,  the 
arbitrator  shall  declare  the  hearings  closed  and  a 
minute  thereof  shall  be  recorded.  If  briefs  are  to 
be  filed,  the  hearings  shall  be  declared  closed  as  of 
the  final  date  set  by  the  arbitrator  for  the  receipt 
of  briefs.  If  documents  are  to  be  filed  as  provided 
for  in  Section  32  and  the  date  set  for  their  receipt 
is  later  than  that  set  for  the  receipt  of  briefs,  the 
later  date  shall  be  the  date  of  closing  the  hearings. 
The  time  limit  within  which  the  arbitrator  is  required 
to  make  the  award  shall  commence  to  run,  in  the 
absence  of  other  agreements  by  the  parties,  upon 
the  closing  of  the  hearings. 

36.  Reopening  of  Hearings 

The  hearings  may  be  reopened  on  the  arbitrator’s  own 
motion,  or  upon  application  of  a  party,  at  any  time 
before  the  award  is  made.  If  reopening  the  hearings 
would  prevent  the  making  of  the  award  within  the 
specific  time  agreed  upon  by  the  parties  in  the  contract 
out  of  which  the  controversy  has  arisen,  the  matter 
may  not  be  reopened  unless  the  parties  agree  upon  the 
extension  of  such  time.  When  no  specific  date  is  fixed 
in  the  contract,  the  arbitrator  may  reopen  the  hear¬ 
ings  and  shall  have  thirty  days  from  the  closing  of  the 
reopened  hearings  within  which  to  make  an  award. 

37.  Waiver  of  Oral  Hearings 

The  parties  may  provide,  by  written  agreement,  for 
the  waiver  of  oral  hearings.  If  the  parties  are 


unable  to  agree  as  to  the  procedure,  the  AAA  shall 
specify  a  fair  and  equitable  procedure. 

38.  Waiver  of  Rules 

Any  party  who  proceeds  with  the  arbitration  after 
knowledge  that  any  provision  or  requirement  of 
these  rules  has  not  been  complied  with  and  who 
fails  to  state  objection  thereto  in  writing,  shall  be 
deemed  to  have  waived  the  right  to  object. 

39.  Extensions  of  Time 

The  parties  may  modify  any  period  of  time  by  mutual 
agreement.  The  AAA  may  for  good  cause  extend  any 
period  of  time  established  by  these  rules,  except  the 
time  for  making  the  award.  The  AAA  shall  notify  the 
parties  of  any  such  extension  and  its  reason  therefor. 

40.  Communication  with  Arbitrator 
and  Serving  of  Notice 

(a)  There  shall  be  no  communication  between  the 
parties  and  a  neutral  arbitrator  other  than  at  oral 
hearings.  Any  other  oral  or  written  communication 
from  the  parties  to  the  arbitrator  shall  be  directed 
to  the  AAA  for  transmittal  to  the  arbitrator. 

(b)  Each  party  to  an  agreement  which  provides  for 
arbitration  under  these  rules  shall  be  deemed  to  have 
consented  that  any  papers,  notices,  or  process  nec¬ 
essary  or  proper  for  the  initiation  or  continuation 
of  an  arbitration  under  these  rules;  for  any  court 
action  in  connection  therewith;  or  for  the  entry  of 
judgment  on  any  award  made  thereunder  may  be 
served  upon  such  party  by  mail  addressed  to  such 
party  or  its  attorney  at  the  last  known  address  or  by 
personal  service,  within  or  without  the  state  wherein 
the  arbitration  is  to  be  held  (whether  such  party 

be  within  or  without  the  United  States  of  America), 
provided  that  reasonable  opportunity  to  be  heard 
with  regard  thereto  has  been  granted  such  party. 

41.  Time  of  Award 

The  award  shall  be  made  promptly  by  the  arbitrator 
and,  unless  otherwise  agreed  by  the  parties  or  specified 
by  law,  no  later  than  thirty  days  from  the  date  of 
closing  the  hearings,  or,  if  oral  hearings  have  been 
waived,  from  the  date  of  transmitting  the  final 
statements  and  proofs  to  the  arbitrator. 

42.  Form  of  Award 

The  award  shall  be  in  writing  and  shall  be 
signed  either  by  the  sole  arbitrator  or  by  at  least 
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a  majority  if  there  be  more  than  one.  It  shall  be 
executed  in  the  manner  required  by  law. 

43.  Scope  of  Award 

The  arbitrator  may  grant  any  remedy  or  relief 
which  the  arbitrator  deems  just  and  equitable 
and  within  the  scope  of  the  agreement  of  the 
parties,  including,  but  not  limited  to,  specific 
performance  of  a  contract.  The  arbitrator,  in 
the  award,  shall  assess  arbitration  fees  and 
expenses  in  favor  of  any  party  and,  in  the 
event  any  administrative  fees  or  expenses 
are  due  the  AAA,  in  favor  of  the  AAA. 

44.  Award  upon  Settlement 

If  the  parties  settle  their  dispute  during  the 
course  of  the  arbitration,  the  arbitrator  may, 
upon  their  request,  set  forth  the  terms  of  the 
agreed  settlement  in  an  award. 

45.  Delivery  of  Award  to  Parties 

Parties  shall  accept  as  legal  delivery  of  the 
award  the  placing  of  the  award  or  a  true  copy 
thereof  in  the  mail  by  the  AAA,  addressed  to 
such  party  at  its  last  known  address  or  to  its 
attorney;  personal  service  of  the  award;  or 
the  filing  of  the  award  in  any  other  manner 
that  may  be  prescribed  by  law. 

46.  Release  of  Documents 
for  Judicial  Proceedings 

The  AAA  shall,  upon  the  written  request  of 
a  party,  furnish  to  such  party,  at  its  expense, 
certified  facsimiles  of  any  papers  in  the  AAA’s 
possession  that  may  be  required  in  judicial 
proceedings  relating  to  the  arbitration. 

47.  Applications  to  Court 
and  Exclusion  of  Liability 

(a)  No  judicial  proceeding  by  a  party  relating 
to  the  subject  matter  of  the  arbitration  shall  be 
deemed  a  waiver  of  the  party’s  right  to  arbitrate. 

(b)  Neither  the  AAA  nor  any  arbitrator  in  a  pro¬ 
ceeding  under  these  rules  is  a  necessary  party  in 
judicial  proceedings  relating  to  the  arbitration. 

(c)  Parties  to  these  rules  shall  be  deemed  to  have 
consented  that  judgment  upon  the  arbitration 
award  may  be  entered  in  any  federal  or  state 
court  having  jurisdiction  thereof. 


(d)  Neither  the  AAA  nor  any  arbitrator  shall  be  liable 
to  any  party  for  any  act  or  omission  in  connection 
with  any  arbitration  conducted  under  these  rules. 

48.  Administrative  Fees 

As  a  not-for-profit  organization,  the  AAA  shall 
prescribe  an  Administrative  Fee  Schedule  and  a 
Refund  Schedule  to  compensate  it  for  the  cost  of 
providing  administrative  services.  The  schedule  in 
effect  at  the  time  of  filing  or  the  time  of  refund 
shall  be  applicable. 

The  administrative  fees  shall  be  advanced  by 
the  initiating  party  or  parties,  subject  to  final 
apportionment  by  the  arbitrator  in  the  award. 

When  a  matter  is  withdrawn  or  settled,  the 
refund  shall  be  made  in  accordance  with  the 
Refund  Schedule. 

The  AAA  may,  in  the  event  of  extreme 
hardship  on  the  part  of  any  party,  defer 
or  reduce  the  administrative  fee. 

49.  Fees  when  Oral  Hearings  Are  Waived 

When  all  oral  hearings  are  waived  under  Section 
37,  the  Administrative  Fee  Schedule  shall  apply. 

50.  Expenses 

The  expenses  of  witnesses  for  either  side  shall 
be  paid  by  the  party  producing  such  witnesses. 

The  cost  of  the  stenographic  record,  if  any  is  made, 
and  all  transcripts  thereof,  shall  be  prorated  equally 
among  all  parties  ordering  copies  unless  they  shall 
otherwise  agree,  and  shall  be  paid  for  by  the  respon¬ 
sible  parties  directly  to  the  reporting  agency. 

All  other  expenses  of  the  arbitration,  including 
required  traveling  and  other  expenses  of  the 
arbitrator  and  of  AAA  representatives  and  the 
expenses  of  any  witness  or  the  cost  of  any  proof 
produced  at  the  direct  request  of  the  arbitrator, 
shall  be  borne  equally  by  the  parties,  unless  they 
agree  otherwise  or  unless  the  arbitrator,  in  the 
award,  assesses  such  expenses  or  any  part  thereof 
against  any  specified  party  or  parties. 

51.  Arbitrator’s  Fee 

Members  of  the  National  Panel  of  Arbitrators 
who  serve  as  neutral  arbitrators  do  so  in  most 
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cases  without  fee.  In  prolonged  or  in  special  cases 
the  parties  may  agree  to  pay  a  fee,  or  the  AAA 
may  determine  that  payment  of  a  fee  by  the  par¬ 
ties  is  appropriate  and  may  establish  a  reasonable 
amount,  taking  into  account  the  extent  of  service 
by  the  arbitrator  and  other  relevant  circumstances 
of  the  case.  When  neutral  arbitrators  are  to  be 
paid,  the  arrangements  for  compensation  shall  be 
made  through  the  AAA  and  not  directly  between 
the  parties  and  the  arbitrators. 

52.  Deposits 

The  AAA  may  require  the  parties  to  deposit  in 
advance  such  sums  of  money  as  it  deems  necessary 
to  defray  the  expense  of  the  arbitration,  including 
the  arbitrator’s  fee,  if  any,  and  shall  render  an  ac¬ 
counting  to  the  parties  and  return  any  unexpended 
balance. 

53.  Interpretation  and  Application  of  Rules 

The  arbitrator  shall  interpret  and  apply  these  rules 
insofar  as  they  relate  to  the  arbitrator’s  powers 
and  duties.  When  there  is  more  than  one  arbitrator 
and  a  difference  arises  among  them  concerning  the 
meaning  or  application  of  any  such  rule,  it  shall  be 
decided  by  a  majority  vote.  If  that  is  unobtainable, 
either  an  arbitrator  or  a  party  may  refer  the  ques¬ 
tion  to  the  AAA  for  final  decision.  All  other  rules 
shall  be  interpreted  and  applied  by  the  AAA. 

EXPEDITED  PROCEDURES 

54.  Notice  by  Telephone 

The  parties  shall  accept  all  notices  from  the 
AAA  by  telephone.  Such  notices  by  the  AAA 
shall  subsequently  be  confirmed  in  writing  to  the 
parties.  Notwithstanding  the  failure  to  confirm 
in  writing  any  notice  or  objection  hereunder,  the 
proceeding  shall  nonetheless  be  valid  if  notice 
has,  in  fact,  been  given  by  telephone. 

55.  Appointment  and  Qualifications 
of  Arbitrator 

The  AAA  shall  submit  simultaneously  to  each 
party  to  the  dispute  an  identical  list  of  five  members 
of  the  National  Panel  of  Arbitrators,  from  which 
one  arbitrator  shall  be  appointed.  Each  party  shall 
have  the  right  to  strike  two  names  from  the  list  on  a 
peremptory  basis.  The  list  is  returnable  to  the  AAA 
within  ten  days  from  the  date  of  mailing.  If  for  any 


reason  the  appointment  cannot  be  made  from  the 
list,  the  AAA  shall  have  the  authority  to  make  the 
appointment  from  among  other  members  of  the 
panel  without  the  submission  of  additional  lists. 
Such  appointment  shall  be  subject  to  disqualifica¬ 
tion  for  the  reasons  specified  in  Section  19.  The 
parties  shall  be  given  notice  by  telephone  by  the 
AAA  of  the  appointment  of  the  arbitrator.  The 
parties  shall  notify  the  AAA,  by  telephone,  within 
seven  days  of  any  objection  to  the  arbitrator  appointed. 
Any  objection  by  a  party  to  such  arbitrator  shall  be 
confirmed  in  writing  to  the  AAA  with  a  copy  to  the 
other  party(ies). 

5 Time  and  Place  of  Hearing 

The  arbitrator  shall  fix  the  date,  time,  and  place 
of  the  hearing.  The  AAA  will  notify  the  parties  by 
telephone,  seven  days  in  advance  of  the  hearing 
date.  Formal  Notice  of  Hearing  will  be  sent  by 
the  AAA  to  the  parties. 

57.  The  Hearing 

Generally,  the  hearing  shall  be  completed 
within  one  day.  The  arbitrator  may,  for  good 
cause  shown,  schedule  an  additional  hearing  to 
be  held  within  five  days. 

58.  Time  of  Award 

Unless  otherwise  agreed  to  by  the  parties, 
the  award  shall  be  rendered  not  later  than 
five  business  days  from  the  date  of  the 
closing  of  the  hearing. 


ADMINISTRATIVE  FEE  SCHEDULE 

The  administrative  fee  of  the  AAA  is  based  upon 
the  amount  of  each  claim  and  counterclaim  as 
disclosed  when  the  claim  and  counterclaim  are 
filed,  and  is  due  and  payable  at  the  time  of  filing. 


Amount  of  Claim 

Fee 

11  to  $20,000 

Jlto 

($200  minimum) 

$20,000  to  $40,000 

$600, 

plus  2^0  of  excess 
over  $20,000 

$40,000  to  $80,000 

$1,000, 

plus  1  <7o  of  excess 
over  $40,000 

$80,000  to  $160,000 

$1,400, 

plus  l/i°! o  of  excess 
over  $80,000 

$160,000  to  $5,000,000 

$1,800, 

plus  V*  °7o  of  excess 
over  $160,000 
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Where  the  claim  or  counterclaim  exceeds  $5  million, 
an  appropriate  fee  will  be  determined  by  the  AAA. 

When  no  amount  can  be  stated  at  the  time  of 
filing,  the  administrative  fee  is  $500,  subject  to 
adjustment  in  accordance  with  the  above  schedule 
as  soon  as  an  amount  can  be  disclosed. 

In  those  claims  and  counterclaims  which  are  not  for 
a  monetary  amount,  an  appropriate  administrative 
fee  will  be  determined  by  the  AAA. 

If  there  are  more  than  two  parties  represented  in 
the  arbitration,  an  additional  10%  of  the  initiating 
fee  will  be  due  for  each  additional  represented 
party. 


OTHER  SERVICE  CHARGES 

$50  is  payable  by  a  party  causing  an  adjournment 
of  any  scheduled  hearing; 

$100  payable  by  a  party  causing  a  second  or  addi¬ 
tional  adjournment  of  any  scheduled  hearing;  and 

$50  payable  by  each  party  for  each  hearing  after 
the  first  hearing  which  is  either  clerked  by  the  AAA 
or  held  in  a  hearing  room  provided  by  the  AAA. 


REFUND  SCHEDULE 

If  the  AAA  is  notified  that  a  case  has  been 
settled  or  withdrawn  before  a  list  of  arbitrators 
has  been  sent  out,  all  of  the  fee  in  excess  of  $200 
will  be  refunded. 

If  the  AAA  is  notified  that  a  case  has  been 
settled  or  withdrawn  before  the  original  due  date 
for  the  return  of  the  first  list,  two-thirds  of  the 
fee  in  excess  of  $200  will  be  refunded. 

If  the  AAA  is  notified  that  a  case  has  been 
settled  or  withdrawn  during  or  following  a  pre- 
hearing  conference  or  at  least  48  hours  before 
the  date  and  the  time  set  for  the  first  hearing, 
one-third  of  the  fee  in  excess  of  $200  will  be 
refunded. 
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ATLANTA  (30361)  •  INDIA  JOHNSON  • 

1197  Peachtree  Street,  NE  •  (404)  872-3022 
BOSTON  (02110)  •  RICHARD  M.  REILLY  • 

230  Congress  Street  •  (617)  451-6600 
CHARLOTTE  (28226)  •  MARK  SHOLANDER  • 

7301  Carmel  Executive  Park,  Suite  110  •  (704)  541-1367 
CHICAGO  (60606)  •  LaVERNE  ROLLE  • 

205  West  Wacker  Drive  •  (312)  346-2282 
CINCINNATI  (45202)  •  PHILIP  S.  THOMPSON  • 

441  Vine  Street,  Suite  3308  •  (513)  241-8434 
CLEVELAND  (44115)  •  EARLE  C.  BROWN  • 

1127  Euclid  Avenue,  Suite  875  •  (216)  241-4741 
DALLAS  (75240)  •  HELMUT  O.  WOLFF  • 

Two  Galleria  Tower,  Suite  1440  •  (214)  702-8222 
DENVER* (80203)  •  MARK  APPEL  • 

1775  Sherman  Street,  Suite  1717  •  (303)  831-0823 
DETROIT  (48226)  •  MARY  A.  BEDIKIAN  • 

615  Griswold  Street  •  (313)  964-2525 
GARDEN  CITY,  NY  (11530)  •  MARK  A.  RESNICK  • 

585  Stewart  Avenue,  Suite  302  •  (516)  222-1660 
HARTFORD  (06106)  •  KAREN  M.  JALKUT  • 

2  Hartford  Square  West  •  (203)  278-5000 
HONOLULU  (96813)  •  KEITH  W.  HUNTER  • 

1000  Bishop  Street,  Suite  509  •  (808)  531-0541 
HOUSTON  (77002)  •  ROGER  G.  SMALL  • 

One  Allen  Center.  Suite  1000  •  (713)  739-1302 
KANSAS  CITY,  MO  (64106)  •  NEIL  MOLDENHAUER  • 
1101  Walnut  Street,  Suite  903  •  (816)  221-6401 
LOS  ANGELES  (90020)  •  JERROLD  L.  MURASE  • 

443  Shatto  Place  •  (213)  383-6516 
MIAMI  (33129)  •  RENE  GRAFALS  • 

2250  SW  3rd  Avenue  •  (305)  854-1616 
MINNEAPOLIS  (55402)  •  JAMES  R.  DEYE  • 

514  Nicollet  Mall,  Suite  670  •  (612)  332-6545 
NASHVILLE  (37219)  •  TONY  DALTON  • 

162  Fourth  Avenue  North,  Suite  103  •  (615)  256-5857 
NEW  JERSEY  (SOMERSET  08873)  •  RICHARD  NAIMARK 
265  Davidson  Avenue,  Suite  140  •  (201)  560-9560 
NEW  ORLEANS  (70130)  •  ANN  PETERSON  • 

650  Poydras  Street,  Suite  2035  •  (504)  522-8781 
NEW  YORK  (10020-1203)  •  CAROLYN  M.  PENNA  • 

140  West  51st  Street  •  (212)  484-4000 
PHILADELPHIA  (19102)  •  ARTHUR  R.  MEHR  • 

230  South  Broad  Street  •  (215)  732-5260 
PHOENIX  (85012)  •  DEBORAH  A.  KRELL  • 

77  Columbus  Avenue,  East  •  (602)  234-0950 
PITTSBURGH  (15222)  •  JOHN  F.  SCHANO  • 

Four  Gateway  Center,  Room  221  •  (412)  261-3617 
SAN  DIEGO  (92101)  •  DENNIS  SHARP  • 

525  C  Street.  Suite  400  •  (619)  239-3051 
SAN  FRANCISCO  (94108)  •  CHARLES  A.  COOPER  • 

445  Bush  Street  •  (415)  981-3901 
SAN  JOSE  (95110)  •  WALTER  A.  MERLJNO  • 

50  West  Brokaw  Road  •  (408)  293-7993 
SAN  JUAN  (00918)  •  JACINTO  A.  JIMENEZ-CARLO  • 
Esquire  Building,  Suite  800  •  (809)  764-8515 
SEATTLE  (98104)  •  NEAL  M.  BLACKER  • 

811  First  Avenue  •  (206)  622-6435 
SYRACUSE  (13202)  •  DEBORAH  A.  BROWN  • 

State  Tower  Building,  Room  720  •  (315)  472-5483 
WASHINGTON,  DC  (20036)  •  GARYLEE  COX  • 

1730  Rhode  Island  Avenue,  NW  •  (202)  296-8510 
WHITE  PLAINS,  NY  (10601)  •  MARION  J.  ZINMAN  • 

34  South  Broadway  •  (914)  946-1119 
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DEPARTMENT  OF  THE  ARMY 
US  Army  Corps  of  Engineers 
Washington,  D.C.  20314-1000 


■EC  27-1-3 


Engineer  Circular 


No.  27-1-3 


23  September  1985 


EXPIRES  30  SEPTEMBER  1986 
Legal  Services 

ALTERNATE  DISPUTE  RESOLUTION:  MINI-TRIALS 


1.  Purpose .  This  circular  sets  forth  guidance  for  the  use 
of  a  mini-trial  as  an  alternate  dispute  resolution  procedure 
in  contract  appeals.  The  mini-trial  is  an  alternative  to 
litigation  before  the  Engineer  Board  of  Contract  Appeals  (ENG 
BCA )  and  the  Armed  Services  Board  of  Contract  Appeals 
(ASBCA).  Guidance  pertains  to  case  selection  and  procedures. 

2.  Applicability.  This  circular  applies  to  all  HQUSACE/OCE 
elements  and  all  FOA  processing  contract  appeals  pending 
before  the  ENG  BCA  or  ASBCA. 

3.  Reference .  EFARS  Appendix  N,  "Contract  Reguests 
Contract  Dispute  Claims  and  Appeals." 

4 .  General . 

a.  Definition.  A  mini-trial  is  a  voluntary,  expedited, 
and  nonjudicial  procedure  whereby  top  management  officials 
for  each  party  meet  to  resolve  disputes. 

b.  Background.  The  mini-trial  was  developed  as  an 
alternative  to  litigation  because  of  the  costs,  delays  and 
disruptions  associated  with  litigation.  Although  the  term 
mini-trial  has  been  coined,  it  is  not  really  a  trial.  It 
is  a  technique  used  to  bring  top  management  officials 
together  voluntarily  to  resolve  disputes  in  a  short  period  of 
time  rather  than  relying  upon  a  third  party  such  as  a  judge 
to  decide  the  matter.  The  mini-trial  consists  of  a  blend  of 
selected  characteristics  from  the  adjudicative  process  with 
arbitration,  mediation  and  negotiation.  This  blend  can  be 
structured  to  meet  the  particular  needs  of  the  parties. 
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c.  Characteristics. 

(1)  Top  Management  Involvement.  Top  management 
officials  for  both  parties  are  directly  involved  as 
principals  in  making  the  decision  to  resolve  the  dispute. 

(2)  Time  Period  Limited.  The  time  period  for  the 
process  is  short.  In  most  cases  it  should  be  completed 
within  two  to  three  months. 

(3)  Informal  Hearing  format.  The  hearing  is  informal 
and  in  most  instances  should  last  only  one  to  two  days.  Each 
party  has  a  representative  make  a  presentation  to  the 
principals . 

(4)  Discussions  Non-binding.  At  the  conclusion  of  the 
hearing,  the  principals  meet  by  themselves  to  discuss  the 
dispute.  These  discussions  are  non-binding  and  are  kept 
strictly  confidential. 

(5)  Neutral  Advisor  Input.  A  neutral  advisor  may  be 
retained  by  the  parties  to  assist  in  the  mini-trial. 

5 .  Case  Selection. 

a.  Initial  Determination.  The  Division  Engineer  has  the 
authority  to  select  a  pending  contract  appeal  for  the 
mini-trial  process.  This  decision  may  be  based  upon  the 
reguest  of  the  appellant. 

b.  Procedures.  Upon  receipt  of  the  contract  appeal  file 
by  the  Division  Engineer,  it  will  be  reviewed  by  appropriate 
staff  members,  including  the  Division  Counsel.  When  a 
mini-trial  is  recommended,  the  Division  Counsel  will  prepare 
a  report  to  the  Division  Engineer  setting  forth  the  reasons 
for  the  recommendation. 

c.  Time  of  Case  Selection.  The  selection  of  a  pending 
appeal  should  be  made  after  Division  review  has  been 
completed  so  that  the  facts  and  issues  have  been  sufficiently 
developed . 

<j .  Types  of  Disputes.  While  most  contract  appeals  are 
suitable  for  mini-trials,  appeals  involving  clear  legal 
precedent  or  having  significant  precedential  value  are  not 
appropriate . 
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6 .  Initiation  of  Process. 

a.  Offer  to  Appellant.  Once  the  decision  has  been  made 
that  an  appeal  is  appropriate  for  a  mini-trial,  the  Division 
Engineer  will  offer  appellant  the  opportunity  to  participate 
in  the  process.  At  that  time,  the  Division  Counsel  should 
notify  the  government  trial  attorney  and  the  Chief  Trial 
Attorney,  (DAEN-CCF)  that  a  mini-trial  is  being  offered  to 
appellant.  Appellant  will  be  advised  that  the  procedure  is 
voluntary  and  will  not  prejudice  its  appeal  before  the 
Board.  The  Division  Engineer  will  explain  the  nature  of  the 
mini-trial  and  set  forth  its  basic  characteristics  and 
participants.  Appellant  will  also  be  advised  that  the 
parties  will  have  to  enter  into  a  written  agreement  governing 
the  mini-trial  procedures. 

b.  Participants. 

(1)  Principals. 

(a)  The  Government's  principal  participant  will  be  the 
Division  Engineer.  However,  in  appropriate  circumstances  in 
the  discretion  of  the  Division  Engineer,  the  principal 
participant  may  be  the  Deputy  Division  Engineer.  The 
authority  of  the  Division  Engineer  to  resolve  the  contract 
claim  shall  be  set  forth  in  a  warrant  as  the  contracting 
officer  for  purpose  of  the  mini-trial.  The  request  for  a 
warrant  shall  be  submitted  to  HQUSACE  (DAEN-PR)  WASH  DC 
20314-1000. 

(b)  The  contractor's  principal  should  be  a  senior 
management  official  who  has  authority  to  settle  the  appeal. 
Further,  if  possible,  the  contractor's  principal  should  not 
have  been  previously  involved  with  the  preparation  of  the 
claim  or  presentation  of  the  appeal. 

(2)  Representatives.  Each  party  will  designate  a 
representative  who  will  act  as  point  of  contact  and  make  the 
mini-trial  presentation.  The  government  trial  attorney 
should  be  the  Government  representative. 

(3)  Neutral  Advisor.  At  the  option  of  the  parties,  a 
neutral  advisor  may  be  used  to  assist  in  the  mini-trial.  The 
neutral  advisor  must  be  an  impartial  third  party  with 
experience  in  government  contracting  and  litigation. 
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The  Chief  Trial  Attorney  ( DAEN-CCF )  will  maintain  a  list  of 
neutral  advisors.  The  name  of  anyone  not  on  the  list  may  be 
submitted  by  the  Division  Counsel  for  addition  to  the  list. 

(c) .  Mini-Trial  Agreement.  The  Division  Counsel,  in 
coordination  with  the  Government  trial  attorney  should 
negotiate  the  mini-trial  agreement  with  appellant.  The 
agreement  will  contain  the  procedures  to  be  followed  during 
the  course  of  the  mini-trial.  The  agreement  must  contain 
specific  time  limitations  to  assure  that  the  mini-trial  is 
handled  in  an  expeditious  manner.  The  agreement  should  be 
executed  by  the  principals  and  representatives  for  both 
parties.  A  sample  agreement  is  at  Appendix  A.  However,  each 
mini-trial  agreement  should  be  structured  to  meet  the  needs 
of  each  situation. 

(d)  Contracting  With  the  Neutral  Advisor.  The  services 
provided  by  tne  neutral  advisor  are  non-personal  in  nature 
and  therefore  the  engagement  of  a  neutral  advisor  may  be 
handled  by  entering  into  a  non-personal  services  tripartite 
contract  in  compliance  with  EAR,  Part  37,  Subpart  37.1.  The 
parties  to  this  tripartite  contract  will  be  the  Government, 
the  contractor,  and  the  neutral  advisor.  The  contract 
should,  at  a  minimum,  cover  the  services  to  be  furnished  by 
the  neutral  advisor;  the  time  for  performance  of  such 
services  (which  shall  include  a  "not  to  exceed"  time  for  the 
performance  of  such  services);  the  total  price  for  the 
services  of  the  neutral  advisor  with  a  breakdown  of  the  price 
to  indicate  the  amount  to  be  paid  by  the  Government  and  the 
amount  to  be  paid  by  the  contractor. 

(e)  Suspension  of  Board  Proceedings.  Upon  the  execution 
of  the  mini-trial  agreement,  the  government  trial  attorney 
should  file  a  motion  to  suspend  proceedings  before  the  Board 
of  Contract  Appeals.  Appellant  shall  be  requested  to  make 
this  a  joint  motion.  The  motion  should  advise  the  Board  that 
the  suspension  is  for  the  purpose  of  conducting  a  mini-trial 
and  should  state  the  time  limitation  for  completing  the 
mini-trial . 

7 .  Procedures . 

a.  General.  The  mini-trial  process  is  flexible  and  as 
such  the  procedures  should  reflect  the  needs  of  the  patties 
considering  the  time  and  costs  involved. 
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b.  Time  Considerations.  Since  the  mini-trial  must  be 
conducted  in  an  expeditious  manner  the  schedule  set  forth  in 
the  mini-trial  agreement  must  be  strictly  adhered  to.  The 
agreement  must  expressly  state  the  time  limitations  for 
discovery,  the  mini-trial  presentation  and  the 
post-presentation  discussions. 

c.  Discovery.  All  mini-trial  discovery  should  be  on  the 
record.  The  scope  of  discovery  should  be  limited  by  the 
parties  in  the  agreement.  This  may  include  limiting  the 
number  and  length  of  both  depositions  and  interrogatories. 
Discovery  should  conclude  at  least  two  weeks  prior  to  the 
mini-trial . 

d.  Pre  Mini-Trial  Conference. 

(1)  Timing.  At  the  conclusion  of  discovery  the 
representatives  should  confer  with  the  neutral  advisor,  if 
any,  and  arrange  for  the  timely  exchange  of  written 
submittals . 

(2)  Written  Submittals.  The  parties  may  use  any  type  of 
written  submittal  which  will  further  the  progress  of  the 
mini-trial.  A  position  paper,  the  format  and  length  of  which 
should  be  specified  in  the  mini-trial  agreement,  is 
recommended.  The  parties  should  also  agree  to  exchange 
exhibits  and  witness  lists.  Appellant  should  submit  a 
quantum  analysis  which  identifies  the  costs  associated  with 
issues  that  will  arise  during  the  mini-trial. 

e.  Mini-Trial. 

(1)  Location.  The  site  for  conducting  a  mini-trial 
should  be  specified  in  the  mini-trial  agreement.  The  cost  of 
the  site,  if  any,  should  be  shared  equally  by  both  parties. 

(2)  Manner  of  Presentation.  The  allocation  of  time 
during  the  mini-trial  is  at  the  discretion  of  the 
parties.  The  hearing  should  not  exceed  two  days.  The 
mini-trial  agreement  should  specify  the  exact  time  for  each 
presentation  and  the  type  of  presentation,  whether  direct  or 
rebuttal.  The  time  limitations  should  be  strictly  adhered 
to.  Each  representative  shall  have  the  discretion  to 
structure  its  presentation  as  desired.  This  may  include  the 
examination  of  witnesses  including  expert  witnesses,  audio 
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visuals,  demonstrative  evidence  and  oral  argument.  Any 
testimony  given  shall  be  unsworn.  Furthermore,  the  recording 
or  verbatim  transcription  of  testimony  will  not  be 
acceptable.  The  mini-trial  agreement  should  indicate  whether 
the  neutral  advisor  and  opposing  representatives  or 
principals  will  be  permitted  to  examine  witnesses.  If 
agreed,  a  time  for  such  examination  should  be  specified  in 
the  agreement.  Also,  closing  statements  should  be  made  since 
post-hearing  briefs  are  not  submitted. 

(3)  Role  of  the  Neutral  Advisor.  The  neutral  advisor 
shall  be  present  at  the  hearing  and  provide  such  services  as 
are  specified  in  the  mini-trial  agreement,  such  as  the 
application  of  the  agreement  and  providing  an  oral  or  written 
opinion  on  the  merits  of  the  claim.  The  agreement  shall 
provide  that  the  neutral  advisor  may  not  be  called  as  a 
witness  in  any  subsequent  litigation  concerning  the  claim. 

The  cost  of  the  neutral  advisor  shall  be  shared  equally  by 
both  parties. 

f.  Settlement  Discussions.  The  principals  should  meet 
immediately  following  the  mini-trial  to  discuss  resolution  of 
the  claim.  The  meeting  should  be  conducted  privately,  but 
the  mini-trial  agreement  may  provide  for  the  principals  to 
consult  with  the  neutral  advisor.  Also  a  principal  may 
consult  with  staff  members.  Any  additional  examination  of 
witnesses  or  argument  by  representatives  shall  be  conducted 
in  the  presence  of  both  principals  and,  if  applicable,  the 
neutral  advisor. 

g.  Confidentiality.  The  advice  of  the  neutral  advisor, 
if  any,  and  the  discussions  between  the  principals  shall  not 
be  used  in  any  subsequent  litigation  as  an  indication  or 
admission  of  liability  or  to  indicate  what  either  party  was 
willing  to  agree  to  as  a  part  of  the  settlement  discussions. 

h.  Termination.  Since  the  mini-trial  is  a  voluntary 
process,  either  principal  may  terminate  the  mini-trial 
agreement  at  any  time. 
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8.  Notification.  When  a  mini-trial  is  initiated  the  Chief 
Trial  Attorney  (DAEN-CCF)  must  be  notified  in  writing.  Such 
notification  should  include  a  copy  of  the  Division  Counsel's 
report  to  the  Division  Engineer  and  a  copy  of  the  mini-trial 
agreement. 

FOR  THE  COMMANDER: 


LESTER  EDELMAN 
Chief  Counsel 


1  Appendix: 

App  A  -  Sample 
Mini-Trial  Agreement 
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APPENDIX  A 


MINI-TRIAL  AGREEMENT 
BETWEEN  THE 

UNITED  STATES  ARMY  CORPS  OF  ENGINEERS 

AND 

APPELLANT 

This  mini-trial  agreement  dated  this  _  day  of  , 

19 _  is  executed  by  _ _ ,  Division 

Engineer,  United  States  Army  Corps  of  Engineers  on  behalf  of 

the  Corps,  and  by  _ ,  on  behalf  of 

_ _  hereinafter 

referred  to  as  _ . 

WHEREAS:  On  the  _  day  of  _ ,  19 _ ,  the 

parties  hereto  entered  into  Contract  No.  _ 

for  the 


WHEREAS,  under  the  Disputes  Clause  (General  Provision  No.  4) 

of  that  contract.  Appellant  on  _  _ ,  19 _ 

filed  a  claim  with  the  contracting  officer  alleging  _ 


WHEREAS,  Appellant  certified  its  claim  in  accordance  with  the 
requirements  of  the  Contract  Disputes  Act  of  1978; 
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WHEREAS,  in  a  letter  dated  _  _ ,  19 _  the 

contracting  officer  issued  a  final  decision  denying 
appellant's  claim; 


WHEREAS,  on  _  _ ,  19 _  Appellant  appealed  the 

contracting  officer's  final  decision  to  the  _ 

Board  of  Contract  Appeals  where  the  appeal  has  been  docketed 
as  (ASBCA)  (ENG  SCA)  No. 


WHEREAS,  the  Corps  has  instituted  an  Alternative  Contract 
Disputes  Resolution  Procedure  known  as  a  "Mini-Trial",  which 
procedure  provides  the  parties  with  a  voluntary  means  of 
attempting  to  resolve  disputes  without  the  necessity  of  a 
lengthy  and  costly  proceeding  before  a  Board  of  Contract 
Appeals  nor  prejudicing  such  proceeding;  and 


WHEREAS,  the  Corps  and  Appellant  have  agreed  to  submit 
(ASBCA)  (ENG  BCA )  No. _  to  a  "Mini-Trial". 

NOW  THEREFORE,  subject  to  the  terms  and  conditions  of ' this 
"Mini-Trial"  agreement,  the  parties  mutually  agree  as 
follows ; 
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1.  The  Corps  and  Appellant  will  voluntarily  engage  in  a 
non-binding  mini-trial  on  the  issue  of  _ 


The  mini-trial  will  be  held  on  _  _ ,  19 

at 


2.  The  purpose  of  this  mini-trial  is  to  inform  the  principal 
participants  of  the  position  of  each  party  on  the  claim  and 
the  underlying  bases  of  such.  It  is  agreed  that  each  party 
will  have  the  opportunity  and  responsibility  to  present  its 
"best  case"  on  entitlement  and  quantum. 


3.  The  principal  participants  for  the  purpose  of  this 

mini-trial  will  be  _ _ ___  f°r  t*ie 

Corps,  and  _ _ 


for  appellant.  The 


principal  participants  have  the  authority  to  settle  the 
dispute.  Each  party  will  present  its  position  to  the 
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principal  participants  through  a  trial  attorney(s).  In 

addition,  _  will  attend  as  a  mutually 

selected  "neutral  advisor". 

4.  The  role  of  the  neutral  advisor  is  that  of  an  advisor. 

The  neutral  advisor  will  not  be  actively  involved  in  the 
conduct  of  the  mini-trial  proceedings.  The  neutral  advisor 
may  ask  questions  of  witnesses  only  if  mutually  agreed  to  by 
the  principal  participants.  Upon  request  by  either  principal 
the  neutral  advisor  will  provide  comments  as  to  the  relative 
strengths  and  weaknesses  of  that  party's  position. 

5.  The  Government  trial  attorney  will  provide  the  neutral 
advisor  with  copies  of  this  agreement  and  the  Rule  4  appeal 
assembly.  Other  source  materials,  statements,  exhibits  and 
depositions  may  be  provided  to  the  neutral  advisor  by  the 
trial  attorneys,  but  only  after  providing  the  same  materials 
to  the  other  trial  attorney.  Neither  trial  attorney  shall 
conduct  ex  parte  communications  with  the  neutral  advisor. 

6.  The  fees  and  expenses  of  the  neutral  advisor  shall  be 
borne  equally  by  both  parties.  Except  for  the  costs  of  the 
neutral  advisor,  all  costs  incurred  by  either  party  in 
connection  with  the  mini-trial  proceedings  shall  be  borne  by 
that  party,  and  shall  not  be  treated  as  legal  costs  for 
apportionment  in  the  event  that  the  dispute  is  not  resolved, 
and  proceeds  to  a  Court  or  Board  determination. 
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7.  Unless  completed  prior  to  the  execution  of  this 
agreement,  the  parties  will  enter  into  a  stipulation  setting 
forth  a  schedule  for  discovery  to  be  taken  and 

completed  _  weeks  prior  to  the  mini-trial.  Discovery 

taken  during  the  period  prior  to  the  mini-trial  shall  be 
admissible  for  all  purposed  in  this  litigation,  including  any 
subsequent  hearing  before  any  Board  or  competent  authority  in 
the  event  this  mini-trial  does  not  result  in  a  resolution  of 
this  appeal.  It  is  agreed  that  the  pursuit  of  discovery 
during  the  period  prior  to  the  mini-trial  shall  not  restrict 
either  party's  ability  to  take  additional  discovery  at  a 
later  date.  In  particular,  it  is  understood  and  agreed  that 
partial  depositions  may  be  necessary  to  prepare  for  the 
mini-trial.  If  this  matter  is  not  resolved  informally  as  a 
result  of  this  procedure,  more  complete  depositions  of  the 
same  individuals  may  be  necessary.  In  such  case  the  partial 
depositions  taken  during  this  interim  period  shall  in  no  way 
foreclose  additional  depositions  of  the  same  individual  into 
the  same  or  additional  subject  matter  for  a  later  hearing 
date  before  a  Court  or  Board. 

8.  No  later  than  _  weeks  prior  to  commencement  of  the 

mini-trial,  _  shall  submit  to 

the  Corps  a  quantum  analysis  which  identifies  the  costs 
associated  with  the  issues  that  will  arise  during  the 
mini-trial . 
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9.  The  presentations  at  the  mini-trial  will  be  informal. 

The  rules  of  evidence  will  not  apply,  and  witnesses  may 
provide  testimony  in  the  narrative.  The  principal 
participants  may  ask  any  question  of  the  witnesses  that  they 
deem  appropriate.  However,  any  such  questioning  by  the 
principals  shall  be  within  the  time  period  allowed  for  that 
parties'  presentation  of  its  case  as  hereinafter  delineated 
in  paragraph  10. 

10.  At  the  mini-trial  proceeding,  the  trial  attorneys  have 
the  discretion  to  structure  its  presentation  as  desired.  The 
form  of  presentation  may  be  through  expert  witnesses,  audio 
visual  aids,  demonstrative  evidence,  depositions  and  oral 
argument.  The  parties  agree  that  stipulations  will  be 
utilized  to  the  maximum  extent  possible.  Any  complete  or 
partial  depositions  taken  in  connection  with  the  litigation 
in  general,  or  in  contemplation  of  the  mini-trial 
proceedings,  may  be  introduced  at  the  mini-trial  as 
information  to  assist  the  principal  participants 
understanding  of  the  various  aspects  of  the  parties' 
respective  positions.  The  parties  may  use  any  type  of 
written  material  which  will  further  the  progress  of  the 
mini-trial.  The  parties  may,  if  desired,  no  later 

than  _  weeks  prior  to  commencement  of  the 

mini-trial,  submit  to  the  representatives  for  the  opposing 
side,  as  well  as  the  neutral  advisor,  a  position  paper  of 
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no  more  than  25  -  8-1/2  X  11  double  spaced  pages.  No  later 

than  _  week(s)  prior  to  commencement  of  the  proceedings, 

the  parties  will  exchange  copies  of  all  documentary  evidence 
proposed  for  utilization  at  the  mini-trial,  inclusive  of  a 
listing  of  all  witnesses. 

11.  The  mini-trial  proceedings  shall  take  _  day(s). 

The  morning's  proceedings  shall  begin  at  _  a.m.  and  shall 

continue  until  _  a.m.  The  afternoon's  proceedings  shall 

begin  at  _  p.m.  and  continue  until  _  p.m.  (A  sample 

two  day  schedule  follows:) 
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SCHEDULE 

Day  1 

8:30  a.m.  -  12:00  Noon  Appellant's  position  &  case 


presentation. 


12:00  Noon  - 

1:00  p.m. 

Lunch* 

1:00  p . m .  - 

2:30  p.m. 

Corps'  cross-examination. 

2: 30  p.m.  - 

4:00  p.m. 

Appellant's  re-examination. 

4:00  p.m.  - 

5:00  p.m. 

Open  question  &  answer  period. 

Day  2 

8:30  a.m.  - 

12:00  Noon 

Corps'  position  &  case 

presentation. 

12:00  Noon 

-  1:00  p.m. 

Lunch* 

1:00  p.m. 

-  2:30  p.m. 

Appellant's  cross-examination. 

2: 30  p.m. 

-  3:00  p.m. 

Corps'  re-examination. 

3:00  p.m. 

-  4:30  p.m. 

Open  question  and  answer  period 

4:30  p.m. 

-  4:45  p.m. 

Appellant's  closing  argument. 

4:45  p.m. 

-  5:00  p.m. 

Corps'  closing  argument. 

*Flexible  time  period  for  lunch  of  a  stated  duration. 
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11.  Within  _  day ( s )  following  the  termination  of  the 

mini-trial  proceedings,  the  principal  participants  should 
meet,  or  confer,  as  often  as  they  shall  mutually  agree  might 
be  productive  for  resolution  of  the  dispute.  If  the  parties 

are  unable  to  resolve  the  dispute  within  _  days  following 

completion  of  the  mini-trial,  the  mini-trial  process  shall  be 
deemed  terminated  and  the  litigation  will  continue. 

12.  No  transcript  or  recording  shall  be  made  of  the 
mini-trial  proceedings.  Except  for  discovery  undertaken  in 
connection  with  this  appeal,  all  aspects  of  the  mini-trial 
including,  without  limitation,  all  written  material  prepared 
specifically  for  utilization  at  the  mini-trial,  or  oral 
presentations  made,  between  or  among  the  parties  and/or  the 
advisor  at  the  mini-trial  are  confidential  to  all  persons, 
and  are  inadmissible  as  evidence,  whether  or  not  for  purposes 
of  impeachment,  in  any  pending  or  future  Court  or  Board 
action  which  directly  or  indirectly  involves  the  parties  and 
this  matter  in  dispute.  However,  if  settlement  is  reached  as 
a  result  of  the  mini-trial,  any  and  all  information  prepared 
for,  and  presented  at  the  proceedings  may  be  used  to  justify 
and  document  the  subsequent  settlement  modification. 
Furthermore,  evidence  that  is  otherwise  admissible  shall  not 
be  rendered  inadmissible  as  a  result  of  its  use  at  the 
mini-trial . 


A-9 


719 


EC  27-1-3 
23  SEP  85 

13.  The  neutral  advisor  will  be  instructed  to  treat  the 

subject  matter  of  this  proceeding  as  confidential,  and 
refrain  from  disclosing  any  of  the  information  exchanged  to 
third  parties.  The  neutral  advisor  is  disqualified  as  a 
witness,  consultant  or  expert  for  either  party  in  this  and 
any  other  dispute  between  the  parties  arising  out  of 
performance  of  Contract  No. _ . 

14.  Each  party  has  the  right  to  terminate  the  mini-trial  at 
any  time  for  any  reason  whatsoever. 

15.  Upon  execution  of  this  mini-trial  agreement,  if  mutually 
deemed  advisable  by  the  parties,  the  Corps  and  Appellant 
shall  file  a  joint  motion  to  suspend  proceedings  of  this 

appeal  before  the  _  Board  of  Contract  Appeals. 

The  motion  shall  advise  the  Board  that  the  suspension  is  for 
the  purpose  of  conducting  a  mini-trial.  The  Board  will  be 
advised  as  to  the  time  schedule  established  for  completing 
the  mini-trial  proceedings. 

DATED  _  DATED  _ 

BY:  _  BY:  _ 

Principal  participant  for  Corps  Principal  participant  for 


Attorney  for  the  Corps 


Attorney  for  Appellant 


NOTE:  This  agreement  reflects  a  mini-trial  which  involves  a 

neutral  advisor.  In  the  event  a  neutral  advisor  is  not  used, 
you  should  eliminate  all  references  to  the  neutral  advisor. 
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SOUTH  »TUKTK  OWStOW.  CORRS  00  CHOMEERE 
S10  TITLE  BULDtNO.  30  PRYOR  3TREET.  S.W. 
ATLAKTA,  OtO0<UA  30336-0 A0 1 


REPLY  TO 
ATTOfTTOM  OR: 


6  MAY  1986 


SAOOC 


SUBJECT:  Implementation  of  Alternative  Contract  Disputes  Resolution 


Procedure 


Commander,  Wilmington  District 
der.  Charleston  District 


jjetfiriander,  Savannah  District 
Commander,  Jacksonville  District 
Coromander,  Mobile  District 


1.  Forwarded  are  draft  procedures  for  an  alternative  disputes  resolution 
process  which  were  developed  by  SAD.  I  support  the  concept,  and  have 
advised  the  Chief  of  Engineers  that  the  procedure  will  be  implemented  by 
the  SAD  Districts.  I  have  further  proposed ' that  the  procedure  be 
implemented  Corps-wide. 

2.  The  mediation  disputes  resolution  process  concept  should  be  utilized 
by  your  district  in  order  to  attempt  to  resolve  contract  disputes  early  on 
during  construction.  The  procedures  set  forth  are  draft,  and  following  a 
test  period  as  described  below,  and  receipt  of  comments  and  suggestions 
from  each  SAD  District,  the  procedures  and  guidelines  will  be  finalized. 
During  this  test  period,  however,  you  should  attempt  to  follow  the 
mediation  guidelines  to  the  maximum  extent  practicable,  but  with  latitude- 
to  modify  the  procedures  depending  upon  the  circumstances  of  each  case. 

3.  The  procedures  have  been  informally  discussed  within  SAD  counsel 
channels  and  the  following  is  further  guidance  regarding  certain  issues 
and  concerns  which  have  been  raised: 

a.  Site  visits  by  the  Board.  It  is  not  required  that  for  every 
contract  a  Disputes  Resolution  Board  be  established,  and  when  established 
the  number  and  extent  of  site  visits  is  discretionary.  For  example,  on 
large  projects  with  substantial  excavation  and  potential  craft 
coordination  problems,  it  may  be  advisable  to  have  members  of  the  Board 
visit  the  project  site  early  on,  and  to  periodical ly  observe  construction 
progress.  On  other  projects,  such  as  dredging,  site  visits  by  the  Board 
would  most  likely  be  non-productive.  The  extent  to  which  a  Board  is 
utilized  in  this  regard  is  discretionary  to  the  district.  Constituting  a 
Disputes  Resolution  Board  at  the  initiation  of  construction  is  also 
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SAOOC 


6  MAY  1956 


SUBJECT:  Implementation  of  Alternative  Contract  Disputes  Resolution 


Procedure 


discretionary.  However,  contacting  individuals  to  determine  their 
availability  and  interest  in  serving  on  a  Disputes  Resolution  Board  and 
entering  into  an  agreement,  would  require  the  expenditure  of  minor  time 
and  resources.  Board  expenses  would  not  occur  until  their  services  were 
actually  utilized. 

b.  Qualification  of  Board  members.  A  list  of  names  of  suitable 
Disputes  Resolution  Board  members  will  be  developed.  During  this  initial 
test  period  each  district,  following  coordination  with  SAD  technical  and 
legal  staff,  is  to  contact  and  enter  into  agreements  with  individuals  they 
feel  would  be  suitable  Board  members.  Such  individuals  selected,  however, 
should  meet  the  requirement  of  Section  5  of  the  Draft  EC,  and  furthermore, 
should  have  technical  (as  opposed  to  legal)  background  and  experience. 

c.  Admissability  of  Board  evidence  and  proceedings.  This  is  a 
controversial  issue  which  has  yet  to  be  resolved.  The  proposed  guidelines 
state  that  information  generated  as  a  result  of  the  Disputes  Resolution 
Board  proceedings  will  be  admissible  in  any  subsequent  court  or  Board 
litigation.  Final  decision  on  this  issue  will  follow  the  test  period  and 
receipt  of  district  input  on  the  procedure. 

4.  I  would  request  that  you  implement  the  mediation  disputes  resolution 
process  for  a  one  year  test  period  from  1  May  1986  through  31  March  1987. 

I  would  further  request  that  you  provide  me  by  1  June  1987  a  report 
detailing  your  experiences  with  the  procedures,  and  any  recommended 
changes/modification  which  you  feel  would  improve  the  process. 


Enclosure 


C.  E.  EDGAR  III 
Brigadier  General,  USA 
Commandi ng 
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SPECIAL  PROVISION 

ALTERNATIVE  DISPUTES  REVIEW  PROCESS 


In  order  to  assist  in  the  resolution  of  disputes  or  claims  arising  out  of  this 
project,  this  contract  clause  establishes  an  Alternative  Disputes  Review 
process.  A  Oisputes  Review  Board  is  being  added  to  the  disputes  resolution 
process  to  be  brought  into  play  by  mutual  agreement  of  the  parties  when  normal 
Government  Contractor  dispute  resolution  is  unsuccessful.  The  Oisputes  Review 
Board  will  consider  disputes  referred  to  It  and  will  provide  non-binding 
recommendations  to  assist  In  the  resolution  of  the  differences  between  the 
Government  and  Contractor.  The  following  alternative  procedure  may  be  used  for 
dispute  resolution.  Specific  procedures  to  be  followed  for  disputes  referred  to 
the  Oisputes  Review  Board  are  set  forth  at  Corps  of  Engineer  Circular  No. _ „ 

1.  If  the  Contractor  objects  to  any  oral  decision  or  order  of  the 
Contracting  officer,  the  Contractor  shall  request  in  writing  a  written  decision 
or  order  from  the  Contracting  Officer. 

2.  After  receipt  of  the  Contracting  Officer's  written  decision  or  order 
the  Contractor  shall,  if  he  objects  to  such  decision  or  order,  file  a  written 
protest  with  the  Contracting  Officer,  stating  clearly  and  in  detail  the  basis  of 
the  objection.  The  Contracting  Officer  will  consider  any  written  protest  and 
make  his  preliminary  Contracting  Officer's  decision  on  the  basis  of  the 
pertinent  contract  provisions  and  facts  and  circumstances  Involved  in  the 
dispute.  Should  the  Contractor  object  to  the  Contracting  Officer’s  preliminary 
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decision,  trie  matter  can  either  be  referred  to  the  Disputes  Review  Board  by 
mutual  agreement  of  the  Government  and  the  Contractor,  or  the  Contractor  may 
request  that  the  Contracting  Officer  Issue  a  final  decision  on  the  matter,  from 
which  the  contractor  may  pursue  an  appeal  in  accordance  with  the  "Disputes" 
clause  of  the  contract. 

3.  In  the  event  the  Government  and  the  Contractor  mutually  agree  to  submit  the 
dispute  to  the  Disputes  Review  8oard,  the  request  for  review  must  be  Instituted 
within  30  days  of  the  date  of  receipt  of  the  Contracting  Officer's  preliminary 
decision.  Pending  review  by  the  Disputes  Review  Board  of  a  dispute,  the 
Contractor  shall  diligently  proceed  with  the  work  as  previously  directed. 

4.  The  Contractor  and  the  Government  shall  each  be  afforded  an  opportunity  to 
be  heard  by  the  Disputes  Review  Board  and  to  offer  evidence.  The  Disputes 
Review  Board  recommendations  toward  resolution  of  a  dispute  will  be  given  in 
writing  to  both  the  Government  and  the  Contractor  within  30  days  following 
conclusion  of  the  proceedings  before  the  Disputes  Review  Board. 

5.  Within  30  days  of  receiving  the  Dispute  Review  Board's  recommendations,  both 
the  Government  and  the  Contractor  shall  respond  to  the  other  in  writing 
signifying  that  the  dispute  Is  either  resolved  or  remains  unresolved.  If  the 
Government  and  the  Contractor  are  able  to  resolve  their  dispute,  the  Government 
will  expeditiously  process  any  required  contract  modifications.  Should  the 
dispute  remain  unresolved  after  30  days  following  receipt  of  the  Board's 
recommendations,  the  Contracting  Officer  will  Issue  his  final  decision  on  the 
matter  In  dispute,  and  the  contractor  will  be  entitled  to  pursue  an  appeal  In 
accordance  with  the  "Disputes"  clause  of  the  contract. 
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ALTERNATIVE  DISPUTES  REVIEW  PROCESS 


OISPUTES  REYIEW  80ARD 


EC 


1.  Purpose.  The  Disputes  Review  Board  Is  an  advisory  body  which  may  be  created 
by  mutual  agreement  of  the  Government  and  the  Contractor  for  a  particular 
construction  project.  The  Board's  function  will  be  to  assist  In  the  resolution 
of  claims,  disputes  or  controversy  between  the  Contractor  and  the  Government. 

Any  recommendations  made  by  the  Board  will  be  advisory,  and  will  not  be  binding 
upon  either  party. 

2.  Applicability.  This  circular  applies  to  all  HQ  USACE/OCE  elements  and  all 
FOA  processing  contract  appeals  pending  before  the  ENG  BCA  or  ASBCA. 

3.  Reference.  EFARS  Appendix  N,  "Contract  Requests,  Contract  Disputes  Claims 
and  Appeals". 

4.  General . 

a.  Definition.  The  Disputes  Review  Board  process  Is  a  voluntary,  expedited 
and  non-judicial  and  non-binding  mediation  procedure,  whereby  an  independent 
three-party  Board  Is  established  to  evaluate  contract  disputes  and  provide 
recommendations  to  the  Corps  and  Its  contractor  with  the  objective  of  resolving 
dl sputes. 

b.  The  Board  will  consider  disputes  referred  to  It,  and  will  furnish 
reconmendatlons  to  the  Government  and  Contractor  to  assist  In  the  resolution  of 
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the  differences  between  them.  The  Board  will  essentially  be  acting  in  the  role 
of  mediator,  providing  special  expertise  to  assist  and  facilitate  the  resolution 
of  disputes. 

5.  Board  Membership. 


a.  The  Disputes  Review  Board  shall  consist  of  one  member  selected  by  the 
Government  and  one  member  selected  by  the  Contractor.  The  first  two  members 
shall  be  mutually  acceptable  to  both  the  Government  and  the  Contractor.  The 
parties  shall  exchange  lists  of  three  individuals  acceptable  as  a  Board  member. 
The  Corps  and  the  Contractor  shall  each  select  one  individual  from  the  other's 
list.  If  no  Individual  on  the  first  list  is  acceptable  to  the  other  party,  a 
second  list  with  three  individuals  will  be  proposed.  If  no  one  on  the  second 
list  is  acceptable  to  the  other  party,  the  selection  process  shall  not  continue 
and  the  mutual  decision  to  submit  the  dispute  to  a  Disputes  Review  Board  shall 
be  considered  terminated. 

b.  The  two  members  acceptable  to  the  Government  and  the  Contractor  will 
independently  select  the  third  member  from  a  list  of  20  names  developed  by  the 
Government  of  individuals  respected  in  the  field  of  engineering  for  their 
ability  and  integrity,  one  of  whom  should  be  acceptable.  If  the  two  members  are 
unable  to  select  the  third  member  from  this  list,  the  decision  to  submit  the 
dispute  to  a  Disputes  Review  Board  shall  be  considered  terminated. 

c.  No  member  shall  have  a  financial  interest  In  the  contract,  except  for 
payment  for  services  on  the  Disputes  Review  Board.  Except  for  fee-based 
consulting  services  on  other  projects,  no  Board  member  shall  have  been  employed 
by  either  party  within  a  period  of  two  years  prior  to  award  of  the  contract. 
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6.  Selection  of  the  Disputes  Review  Board  Procedure. 

If  the  parties  mutually  agree  that  a  Disputes  Review  Board  should  be 
established  for  work  performed  under  a  contract,  the  Government  and  the 
Contractor  shall  negotiate  an  agreement  with  their  member  within  60  calendar 
days  after  execution  of  the  contract.  The  selection  of  the  Disputes  Review 
Board  Alternative  Disputes  Review  procedure  for  resolution  of  contract  disputes 
shall  be  void  if  the  two  members  are  unable  to  select  a  third  member  within  30 
calendar  days. 

7.  Procedure  for  Submitting  a  Dispute  to  the  Board. 


a.  If  the  Contractor  objects  to  any  oral  decision  or  order  of  the 
Contracting  Officer,  the  Contractor  shall  request  In  writing  a  written  decision 
or  order  from  the  Contracting  Officer. 

b.  After  receipt  of  the  Contracting  Officer's  written  decision  or  order  the 
Contractor  shall,  if  he  objects  to  such  decision  or  order,  file  a  written 
protest  with  the  Contracting  Officer,  stating  clearly  and  in  detail  the  basis  of 
the  objection.  The  Contracting  Officer  will  consider  any  written  protest  and 
make  his  preliminary  Contracting  Officer's  decision  on  the  basis  of  the 
pertinent  contract  provisions  and  facts  and  circumstances  involved  in  the 
dispute.  Should  the  Contractor  object  to  the  Contracting  Officer's  preliminary 
decision,  the  matter  can  either  be  referred  to  the  Disputes  Review  Board  by 
mutual  agreement  of  the  Government  and  the  Contractor,  or  the  Contractor  may 
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request  that  the  Contracting  Officer  issue  a  final  decision  on  the  matter,  from 
which  the  Contractor  may  pursue  an  appeal  in  accordance  with  the  "Disputes" 
clause  of  the  contract. 

c.  In  the  event  the  Government  and  Contractor  mutually  agree  to  submit  the 
dispute  to  the  Oisputes  Review  Board,  the  request  for  review  must  be  instituted 
within  30  days  of  the  date  of  receipt  of  the  Contracting  Officer’s  preliminary 
decision.  Pending  review  of  the  Disputes  Review  Board  of  a  dispute,  the 
Contractor  shall  diligently  proceed  with  the  work  as  previously  directed. 

d.  The  Contractor  and  the  Government  shall  each  be  afforded  an  opportunity 
to  be  heard  by  the  Disputes  Review  Board  and  to  offer  evidence.  The  Disputes 
Review  Board  shall  submit  in  writing  reconmendatl ons  towards  factual  (as  opposed 
to  Tegal)  resolution  of  a  dispute  to  both  the  Government  and  the  Contractor 
within  30  days  following  conclusion  of  the  proceedings  before  the  Disputes 
Review  Board. 

e.  Within  30  days  of  receiving  the  Dispute  Review  Board's  factual 
recommendations,  both  the  Government  and  the  Contractor  shall  respond  to  the 
other  in  writing  signifying  that  the  dispute  is  either  resolved  or  remains 
unresolved.  If  the  Government  and  the  Contractor  are  able  to  resolve  their 
dispute,  the  Government  will  expeditiously  process  any  required  contract 
modifications.  Should  the  dispute  remain  unresolved  after  30  days  following 
receipt  of  the  Board's  recommendations,  the  Contracting  Officer  will  Issue  his 
final  decision  on  the  matter  in  dispute,  and  the  contractor  will  be  entitled  to 
pursue  an  appeal  in  accordance  with  the  "Disputes"  clause  of  the  contract. 
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f.  In  appropriate  cases  the  Contractor  and  the  Government  may  agree 
that  a  dispute  should  be  submitted  to  the  Disputes  Review  Board,  but  that  the 
dispute  only  warrants  the  mediation  efforts  of  one  8oard  Member.  In  such  cases 
the  third  Board  Member  will  mediate  the  dispute  without  participation  of  the 
other  two  members.  Other  than  submitting  the  dispute  to  only  the  third  Board 
Member,  the  procedural  requirements  of  the  Alternative  Disputes  Review  Board 
Process  as  set  forth  in  paragraph  7a-e  above  will  be  followed. 

8.  Board  Procedures. 


a.  The  Disputes  Review  Board  will  formulate  its  own  rules  of  operation.  In 
order  to  keep  abreast  of  construction  progress,  it  is  recommended  that  the 
members,  as  a  Board,  will  visit  the  project  at  least  quarterly,  keep  a  current 
file  and  regularly  meet  with  representatives  of  the  Government  and  the 
Contractor.  More  frequent  than  quarterly  site  visits  shall  be  as  agreed  between 
the  Government,  the  Contractor  and  the  Board. 

b.  Should  the  need  arise  to  appoint  a  replacement  Board  member,  the 
replacement  member  shall  be  appointed  in  the  same  manner  as  the  original  Board 
members  were  appointed.  The  selection  of  a  replacement  Board  member  shall  begin 
promptly  upon  notification  of  the  necessity  for  a  replacement,  and  shall  be 
completed  within  30  calendar  days.  The  Disputes  Board  Three  Party  Agreement 
will  be  supplemented  to  indicate  changes  in  8oard  membership. 
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c.  For  further  description  of  work,  responsibilities  and  duties  of  the 
Disputes  Review  Board,  and  the  Government  and  Contractor's  obligations  and 
responsibilities  with  respect  to  each  other  and  to  the  Disputes  Review  8oardt 
see  the  "Disputes  Board  Three  Party  Agreement"  as  set  forth  in  Appendix  “A“ 
hereto. 

9 .  Expenses  of  the  Board  and  Board  Members. 

Compensation  for  the  Disputes  Review  Board  members,  and  the  expenses  of 
operation  of  the  Board,  shall  be  shared  by  the  Government  and  Contractor  in 
accordance  with  the  following: 

a.  The  Government  will  compensate  directly  the  wages  and  travel  expense  for 
its  selected  member. 

b.  The  Contractor  shall  compensate  directly  the  wages  and  travel  expense 
for  its  member. 

c.  The  Government  and  Contractor  will  share  equally  in  the  third  member's 
wages  and  travel,  and  all  other  expenses  of  the  Board. 

d.  The  Government  at  its  expense  will  provide  administrative  services,  such 
as  conference  facilities  and  secretarial  services,  to  the  Board. 

10 .  Three  Party  Agreement. 

a.  The  Contractor,  the  Government  and  all  three  members  of  the  Board  shall 
execute  the  "Disputes  Review  Board  Three  Party  Agreement"  within  30  calendar 
days  following  the  final  selection  of  third  member. 

b.  The  "Disputes  Review  Board  Three  Party  Agreement"  and  the  "Disputes 
Review  Board  Guidelines"  to  said  Agreement  are  set  forth  below. 
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tfj t  States  (Elantts  Court 

GENERAL  ORDER  NO.  13 


The  United  States  Claims  Court  is  sensitive  to  rising  litigation 
costs  and  the  delay  often  inherent  in  the  traditional  judicial  resolution 
of  complex  legal  claims.  While  the  mandates  of  due  process  inevitably 
place  limits  on  how  expeditious  a  trial  of  a  complex  issue  can  be, 
there  are  no  such  limits  when  parties  voluntarily  seek  noncompulsory 
settlements.  Since  justice  delayed  is  justice  denied,  it  is  an  obliga¬ 
tion  of  this  court  to  further  the  settlement  process  in  all  ways  con¬ 
sistent  with  the  ultimate  guarantee  of  a  fair  and  complete  hearing  to 
those  disputes  that  cannot  be  resolved  by  mutual  consent.  Courts 
are  institutions  of  last  resort  and  while  preserving  that  "last  resort" 
as  a  sacred  trust,  they  should  insure  its  use  only  when  other  methods 
of  dispute  resolution  have  failed.  In  response  to  these  concerns,  the 
court  is  implementing  two  methods  of  Alternative  Dispute  Resolution: 
Settlement  Judges  and  Mini -Trials .  The  methods  to  be  used  in  the 
Claims  Court  are  described  in  the  "Notice  to  Counsel"  attached  to  this 
Order. 

IT  IS  ORDERED,  effective  this  date,  that  the  Notice  to  Counsel 
shall  be  distributed  as  follows: 

(7)  to  counsel  for  all  parties  in  cases  currently 
pending  before  the  Claims  Court,  and 

(2J  to  counsel  for  all  parties  in  cases  filed  after 
the  date  of  this  Order. 


April  15,  1987 


BY  THE  COURT 

LOREN  A.  SMITH 
Chief  Judge 
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NOTICE  TO  COUNSEL 


Alternative  Dispute  Resolution  Techniques 

In  response  to  rising  litigation  costs  and  the 
delay  often  inherent  in  the  traditional  judicial 
resolution  of  complex  legal  claims,  the  United  States 
Claims  Court  is  implementing  two  methods  of  alternative 
dispute  resolution  (ADR)  for  use  in  appropriate  cases. 
The  Claims  Court  encourages  all  reasonable  avenues  toward 
settlement  of  disputes,  including  the  usual  dialogue 
between  the  trial  judge  and  counsel.  Implementation  by 
the  court  of  these  ADR  methods  does  not  preclude  use  by 
the  parties  of  other  ADR  techniques  which  do  not  require 
court  involvement. 

The  ADR  methods  outlined  below  are  both  voluntary 
and  flexible,  and  should  be  employed  early  in  the  liti¬ 
gation  process  in  order  to  minimize  discovery.  Both 
parties  must  agree  to  use  the  procedures.  Because  these 
procedures  are  designed  to  promote  settlement  and  involve 
the  application  of  judicial  resources,  however,  the  court 
views  their  use  as  most  appropriate  where  the  parties 
anticipate  a  lengthy  discovery  period  followed  by  a 
protracted  trial.  These  requirements  typically  will  be 
met  where  the  amount  in  controversy  is  greater  than 
$100,000  and  trial  is  expected  to  last  more  than  one 
week . 


When  both  counsel  agree  and  wish  to  employ  one  of 
the  ADR  methods  offered,  they  should  notify  the  presiding 
judge  of  their  intent  as  early  as  possible  in  the  proceed¬ 
ings,  or  concurrently  with  submission  of  the  Joint  Pre¬ 
liminary  Status  Report  required  by  Appendix  G.  The 
presiding  judge  will  consider  counsels'  request  and  make 
the  final  decision  whether  to  refer  the  case  to  ADR.  If 
ADR  is  considered  appropriate,  the  presiding  judge  will 
refer  the  case  to  the  Office  of  the  Clerk  for  assignment 
to  a  Claims  Court  judge  who  will  preside  over  the  ADR 
procedure  adopted.  The  ADR  judge  will  exercise  ultimate 
authority  over  the  form  and  function  of  each  method 
within  the  general  guidelines  adopted  by  the  court. 
Accordingly,  the  parties  will  promptly  meet  with  the 
assigned  ADR  judge  to  establish  a  schedule  and  procedures 
for  the  technique  chosen.  Should  either  of  these  tech- 
niaues  fail  to  produce  a  satisfactory  settlement,  the 
rase  will  be  returned  to  the  presiding  judge's  docket. 
Fvreot  as  allowed  by  Federal  Rule  of  Evidence  408,  all 
representations  made  in  the  course  of  the  selected  ADR 
proceeding  are  confidential  and  may  not  be  used  for  any 
reason  in  subsequent  litigation. 
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I .  Settlement  Judge 

In  many  circumstances,  settlement  can  be  fostered  by 
a  frank,  in-depth  discussion  of  the  strengths  and  weak¬ 
nesses  of  each  party's  case  before  a  neutral  advisor. 
Although  this  alternative  can  be  used  successfully  at  any 
stage  of  the  litigation,  it  is  suggested  that  it  be  adopted 
as  early  in  the  process  as  feasible  to  eliminate  unneces¬ 
sary  cost  and  delay.  Moreover,  the  agenda  for  these  meet¬ 
ings  with  the  settlement  judge  should  remain  flexible  to 
accommodate  the  requirements  of  the  individual  cases. 
Through  this  ADR  method,  the  parties  will  gain  the  benefit 
of  a  judicial  assessment  of  their  settlement  positions, 
without  jeopardizing  their  ability  to  obtain  an  "impartial" 
resolution  of  their  case  by  the  presiding  judge  should 
settlement  not  be  reached. 

II.  Mini-Trial 


The  mini-trial  is  a  highly  flexible,  expedited  pro¬ 
cedure  where  each  party  presents  an  abbreviated  version 
of  its  case  to  a  neutral  advisor  (a  judge  other  than  the 
presiding  judge) ,  who  then  assists  the  parties  to  nego¬ 
tiate  a  settlement.  Because  the  mini-trial  similarly  is 
designed  to  eliminate  unnecessary  cost  and  delay,  it 
should  be  adopted  before  extensive  discovery  commences. 
This  ADR  technique,  however,  should  be  employed  only  in 
those  cases  which  involve  factual  disputes  and  are  gov¬ 
erned  by  well-established  principles  of  law.  Cases  which 
present  novel  issues  of  law  or  where  witness  credibility 
is  a  major  factor  are  handled  more  effectively  by  tradi¬ 
tional  judicial  methods. 

Although  the  procedures  for  each  mini-trial  should 
be  designed  to  meet  the  needs  of  the  individual  case,  the 
following  guidelines  are  appropriate  in  most  circumstances: 

(a)  Time  Frame  -  The  mini-trial  should  be  governed 
by  strict  time  limitations.  The  entire  process,  including 
discovery  and  trial,  should  conclude  within  one  to  three 
months . 

(b)  Participants  -  Each  party  should  be  represented 
by  an  individual  with  authority  to  make  a  final  recommen¬ 
dation  as  to  settlement  and  may  be  represented  by  counsel. 
The  participation  of  senior  management/agency  officials 
(principals)  with  first-hand  knowledge  of  the  underlying 
dispute  is  highly  recommended. 

(c)  Discovery  -  Any  discovery  conducted  should  be 
expedited,  limited  in  scope  where  feasible,  and  scheduled 
to  conclude  at  least  two  weeks  prior  to  the  mini-trial. 
Counsel  bear  a  special  responsibility  to  conduct  discovery 
expeditiously  and  voluntarily  in  a  mini-trial  situation. 
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Any  discovery  disputes  which  the  parties  cannot  resolve 
will  be  handled  by  the  mini-trial  judge.  Discovery  taken 
for  the  purpose  of  the  mini-trial  may  be  used  in  further 
judicial  proceedings  if  settlement  is  not  achieved. 

(d)  Pre-Hearing  Matters  -  At  the  close  of  discovery, 
the  parties  should  meet  with  the  mini-trial  judge  for  a 
pre-hearing  conference.  The  parties  normally  should  pro¬ 
vide  for  exchange  of  brief  written  submittals  summarizing 
the  parties'  positions  and  narrowing  the  issues  in  advance 
of  the  hearing.  The  submittal  should  include  a  discussion 
of  both  entitlement  and  damages.  Contemporaneously  with 
the  exchange  of  the  written  submittals,  the  parties 
should  finalize  any  stipulations  needed  for  the  hearing 
and,  where  applicable,  exchange  witness  lists  and 
exhibits.  The  parties  also  should  establish  final 
procedures  for  the  hearing. 

(e)  Hearing  -  The  hearing  itself  is  informal  and 
should  generally  not  exceed  one  day.  The  parties  may 
structure  their  case  to  include  examination  of  witnesses, 
the  use  of  demonstrative  evidence,  and  oral  argument  by 
counsel.  Because  the  rules  of  evidence  and  procedure 
will  not  apply,  witnesses  will  be  permitted  to  relate 
their  testimony  in  the  narrative,  objections  will  not  be 
permitted,  and  a  transcript  of  the  hearing  will  not  be 
made.  The  role  of  the  mirii-trial  judge  similarly  is 
flexible  and  may  provide  for  active  questioning  of  wit¬ 
nesses.  Each  party  should  present  a  closing  statement  to 
facilitate  the  post-hearing  settlement  discussions. 

(f)  Post-Hearing  Settlement  Discussions  -  At  the 
conclusion  of  the  informal  hearing,  the  principals  and/or 
counsel  meet  to  discuss  resolution  of  the  dispute.  The 
mini-trial  judge  may  play  an  active  role  in  the  discus¬ 
sions,  or  be  available  to  render  an  advisory  opinion 
concerning  the  merits  of  the  claim. 

Ill .  Comment 

The  court  welcomes  further  input  from  the  bar  and 
general  public  on  this  Notice  to  Counsel  and  General 
Order  No.  13.  This  input  will  be  considered,  along  with 
the  initial  practical  experience  under  the  Order  in  a 
continuing  effort  to  further  the  effective  administration 
of  justice. 
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U.  a.  CLAIMS  COURT 


NEWS  RELEASE 


For  Further  Infor¬ 
mation  Contact 
Gary  Golkiewicz  at 

(202)  633-7252  FOR  RELEASE  APRIL  15,  1987 


U.S.  CLAIMS  COURT  IMPLEMENTS 
ALTERNATIVE  DISPUTE  RESOLUTION  TECHNIQUES 


WASHINGTON,  D.C.,  APRIL  15,  1987.  Chief  Judge  Loren 
A.  Smith  of  the  U.S.  Claims  Court  announced  today  that 
the  Claims  Court  is  implementing  two  forms  of  Alternative 
Dispute  Resolution. 

The  Claims  Court  will  utilize  the  voluntary  Settle¬ 
ment  Judge  and  Mini-Trial  procedures.  Parties  may  elect 
to  use  Settlement  Judges  where  it  is  possible  that 
resolution  of  a  dispute  may  be  achieved  through  frank 
discussion  of  a  case's  strengths  and  weaknesses  before  a 
neutral  advisor  (a  judge  other  than  the  presiding  judge)  . 
A  Mini-Trial  is  a  flexible,  expedited  procedure  where 
each  side  presents  an  abbreviated  version  of  its  case  to 
a  neutral  advisor  who  then  assists  in  negotiation  of  a 
settlement.  In  the  event  these  procedures  do  not  result 
in  settlement,  the  case  will  be  returned  to  the  presiding 
judge's  docket  for  trial. 

The  procedures  are  the  product  of  the  Alternative 
Dispute  Resolution  Committee  of  the  U.S.  Claims  Court 
Advisory  Council.  The  Alternate  Dispute  Resolution 
Committee,  chaired  by  Judge  Lawrence  S.  Margolis,  is 
composed  of  Claims  Court  Judges,  government  attorneys, 
and  attorneys  in  private  practice.  According  to  Judge 
Margolis,  the  Claims  Court  is  sensitive  to  the  widespread 
concern  over  rising  litigation  costs  and  crowded  court 
dockets  and  realizes  that  action  is  necessary  to  help 
expedite  case  resolution  whenever  possible.  The  new 
procedures  will  be  available  for  use  in  all  cases  cur¬ 
rently  pending  before  the  Claims  Court,  as  well  as  cases 
filed  in  the  future. 

For  further  information,  contact  Gary  J.  Golkiewicz 
at  (202)  633-7252. 
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GUIDANCE  ON  THE  USE  OF  ALTERNATIVE  DISPUTE  RESOLUTION 
IN  EPA  ENFORCEMENT  CASES 


United  States  Environmental  Protection  Agency 
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GUIDANCE  ON  THE  USE  OF  ALTERNATIVE  DISPUTE  RESOLUTION 
IN  EPA  ENFORCEMENT  CASES 


I .  INTRODUCTION 

In  order  to  effect  compliance  with  the  nation's  environmental 
laws,  the  United  States  Environmental  Protection  Agency  (EPA)  has 
developed  and  maintained  a  vigorous  judicial  and  administrative 
enforcement  program.  Cases  instituted  under  the  program  must  be 
resolved,  either  through  settlement  or  decision  by  the  appro¬ 
priate  authority,  as  rapidly  as  possible  in  order  to  maintain 
the  integrity  and  credibility  of  the  program,  and  to  reduce  the 
backlog  of  cases. 

Traditionally,  the  Agency's  enforcement  cases  have  been 
settled  through  negotiations  solely  between  representatives  of 
the  Government  and  the  alleged  violator.  With  a  95  percent 
success  rate,  this  negotiation  process  has  proved  effective, 
and  will  continue  to  be  used  in  most  of  the  Agency's  cases. 
Nevertheless,  other  means  of  reaching  resolution,  known  col¬ 
lectively  as  alternative  dispute  resolution  (ADR),  have  evolved. 
Long  accepted  and  used  in  commercial,  domestic,  and  labor  disputes, 
ADR  techniques,  such  as  arbitration  and  mediation,  are  adaptable 
to  environmental  enforcement  disputes.  These  ADR  procedures 
hold  the  promise  for  resolution  of  some  of  EPA's  enforcement 
cases  in  a  manner  more  efficient  than  but  as  effective  as  those 
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used  in  traditional  enforcement.  Furthermore,  ADR  provisions 
can  be  incorporated  into  judicial  consent  decrees  and  consent 
agreements  ordered  by  administrative  law  judges  to  address 
future  disputes. 

EPA  does  not  mean  to  indicate  that  by  endorsing  the  use  of 
ADR  in  its  enforcement  actions,  it  is  backing  away  from  a  strong 
enforcement  position.  On  the  contrary,  the  Agency  views  ADR  as 
merely  another  tool  m  its  arsenal  tor  the  achievement  of  compliance. 
EPA  intends  to  use  the  ADR  process,  where  appropriate,  to  resolve 
enforcement  actions  with  outcomes  similar  to  those  the  Agency 
reaches  through  litigation  and  negotiation.  As  ADR  is  composed 
only  of  processes,  use  of  any  such  mechanisms  does  not  lead 
inevitably  to  more  lenient  results  for  violators;  rather,  ADR  should 
take  EPA  to  its  desired  ends  by  alternate  means. 

ADR  is  increasingly  becoming  accepted  by  many  federal 
agencies,  private  citizens,  and  organizations  as  a  method  of 
handling  disputes.  The  Administrative  Conference  of  the  United 
States  has  repeatedly  called  for  federal  agencies  to  make  greater 
use  of  ADR  techniques,  and  has  sponsored  numerous  studies  to 
further  their  use  by  the  federal  government.  The  Attorney  General 
of  the  United  States  has  stated  that  it  is  the  policy  of  the 
United  States  to  use  ADR.  By  memorandum,  dated  February  2, 

1987,  the  Administrator  of  EPA  endorsed  the  concept  in  enforcement 
disputes,  and  urged  senior  Agency  officials  to  nominate  appropriate 


cases . 
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This  guidance  seeks  to: 

(1)  Establish  Policy  -  establish  that  it  is  EPA  policy 
to  utilize  ADR  m  the  resolution  ot  all  or  portions 
of  appropriate  enforcement  cases. 

(2)  Describe  Methods  -  describe  some  of  the  applicable 
types  of  ADR,  and  the  characteristics  of  cases  which 
might  call  for  the  use  of  ADR; 

(3)  Formulate  Case  Selection  Procedures  -  formulate 
procedures  for  determining  whether  to  use  ADR  in 
particular  cases,  and  for  selection  and  procurement 
ot  a  "third-party  neutral"  (i.e.,  mediators, 
arbitrators,  or  others  employed  in  the  use  of  ADR); 

(4)  Establish  Qualifications  -  establish  qualifications 
for  third-party  neutrals;  and 

(5)  Formulate  Case  Management  Procedures  -  formulate 
procedures  for  management  of  cases  in  which  some 
or  ail  issues  are  submitted  for  ADR. 

II .  ALTERNATIVE  DISPUTE  RESOLUTION  METHODS 

ADR  mechanisms  which  are  potentially  useful  in  environ¬ 
mental  enforcement  cases  will  primarily  be  mediation  and 
arbitration.  Fact-finding  and  mini-trials  may  also  be  helpful 
in  a  number  of  cases.  A  general  description  of  these  mechanisms 
follows.  (See  also  Section  VIII,  below,  which  describes  in 
greater  detail  how  each  of  these  techniques  works.)  Many  other 
forms  of  ADR  exist,  none  ot  which  are  precluded  by  this  guidance. 
Regardless  of  the  technique  employed,  ADR  can  be  used  to  resolve 
any  or  ail  ot  the  issues  presented  by  a  case. 
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A.  Mediation^  is  the  facilitation  of  negotiations  by  a 
person  not  a  party  to  the  dispute  (herein  "third-party  neutral") 
who  has  no  power  to  decide  the  issues,  but  whose  function  is  to 
assist  the  parties  in  reaching  settlement.  The  mediator  serves 

to  schedule  and  structure  negotiations,  acts  as  a  catalyst  between 
the  parties,  focuses  the  discussions,  facilitates  exchange  between 
the  parties,  and  serves  as  an  assessor  -  but  not  a  judge  -  of 
the  positions  taken  by  the  parties  during  the  course  of  negotia¬ 
tions.  With  the  parties'  consent,  the  mediator  may  take  on 
additional  functions  such  as  proposing  solutions  to  the  problem. 
Nevertheless,  as  in  traditional  negotiation,  the  parties  retain 
the  power  to  resolve  the  issues  through  an  informal,  voluntary 
process,  in  order  to  reach  a  mutually  acceptable  agreement. 

Having  agreed  to  a  mediated  settlement,  parties  can  then  make 
the  results  binding. 

B.  Arbitration  involves  the  use  of  a  person  --  not  a  party 
to  the  dispute  --  to  hear  stipulated  issues  pursuant  to  procedures 
specified  by  the  parties.  Depending  upon  the  agreement  of  the 
parties  and  any  legal  constraints  against  entering  into  binding 
arbitration,  the  decision  of  the  arbitrator  may  or  may  not  be 
binding.  All  or  a  portion  of  the  issues  --  whether  tactual,  legal 
or  remedial  —  may  be  submitted  to  the  arbitrator.  Because  arbitra- 


1  For  further  information  on  the  mediation  role  of  Clean  Sites  Inc 
see  the  Administrator's  guidance  on  the  "Role  of  Clean  Sites  Inc 
at  Supertund  Sites." 
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tion  is  less  formal  than  a  courtroom  proceeding,  parties  can 
agree  to  relax  rules  of  evidence  and  utilize  other  time-saving 
devices.  The  Government,  however,  is  currently  restricted  by 
law  to  use  binding  arbitration  only  for  factual  issues. 

C.  Fact-finding  entails  the  investigation  of  specified 
issues  by  a  neutral  with  subject  matter  expertise,  and  selected 
by  the  parties  to  the  dispute.  The  process  may  be  binding  or 
nonbinding,  but  if  the  parties  agree,  the  material  presented 

by  the  tact-finder  may  be  admissible  as  an  established  tact  in  a 
subsequent  judicial  or  administrative  hearing,  or  determinative 
of  the  issues  presented.  As  an  essentially  investigatory  process, 
fact-finding  employs  informal  procedures.  Because  this  ADR 
mechanism  seeks  to  narrow  tactual  or  technical  issues  in  dispute, 
fact-finding  usually  results  in  a  report,  testimony,  or  established 
fact  which  may  be  admitted  as  evidence,  or  in  a  binding  or  advisory 
opinion. 

D.  Mini-trials  permit  the  parties  to  present  their  case,  or 
an  agreed  upon  portion  of  it,  to  principals  who  have  authority 

to  settle  the  dispute  (e.g.,  vice-president  of  a  company  and  a 
senior  EPA  official)  and,  in  some  cases  as  agreed  by  the  parties, 
to  a  neutral  third-party  advisor.  Limited  discovery  and  pre¬ 
paration  precede  the  case  presentation.  The  presentation  itself 
may  be  summary  or  an  abbreviated  hearing  with  testimony  and 
cross-examination  as  the  parties  agree.  Following  the  presentation, 
the  principals  reinstitute  negotiations,  possibly  with  the  aid  of 
the  neutral  as  mediator.  The  principals  are  the  decisionmakers 
while  the  third-party  neutral,  who  usually  has  specialized  subject 


744 


-6- 

matter  expertise  in  trial  procedures  and  evidence,  acts  as  an 
advisor  on  potential  rulings  on  issues  if  the  dispute  were  to 
proceed  to  trial.  This  ADR  mechanism  is  useful  in  narrowing 
factual  issues  or  mixed  questions  of  law  and  fact,  and  in  giving 
the  principals  a  realistic  view  of  the  strengths  and  weaknesses 
of  their  cases. 

III.  CHARACTERISTICS  OF  ENFORCEMENT  CASES  SUITABLE  FOR  ADR 

This  section  provides  characteristics  and  examples  which 
enforcement  personnel  can  consider  to  make  a  preliminary 
determination  of  whether  ADR  may  be  useful  in  a  dispute.  The 
review  should  include  matters  which  have  not  yet  been  referred 
tor  formal  judicial  or  administrative  enforcement  action  as  well 
as  matters  already  on  the  judicial  or  administrative  docket. 

Because  of  the  threat  of  referral,  ADR  may  prove  most  effective 
in  the  pre-litigation  phase  of  a  case.  Final  determinations 
regarding  the  use  of  ADR  in  a  particular  case  will  require  a 
more  detailed  examination  of  the  facts  specific  to  the  dispute. 

Of  course,  the  Agency  will  always  litigate  a  narrow  category  of 
cases,  such  as  those  involving  constitutional  or  statutory  challenges 
and  precedential  legal  issues. 

The  parties  can  agree  at  any  point  during  the  course  of  an 
action  to  use  ADR.  Because  expeditious  resolution  of  a  portion 
of  a  case  may  make  the  remainder  of  the  enforcement  action  more 
manageable  for  litigation  or  negotiation,  the  characteristics 
also  apply  to  selected  issues  comprising  a  particular  dispute. 
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The  characteristics  in  the  accompanying  charts  aic  not 
intended  to  be  exhaustive  of  the  opportunities  for  ADR,  as 
flexibility  is  the  mainstay  of  ADR.  Agency  personnel  should 
rely  on  their  own  experience  and  judgment  to  evaluate  their 
caseload  for  potential  applications  of  ADR.  Further,  there  must 
be  a  mutual  interest  by  the  parties  in  resolution  of  some  or  all 
of  the  issues  in  the  case.  In  all  instances  where  the  parties 
demonstrate  a  willingness  to  use  ADR,  the  Agency  should  strongly 
consider  its  use. 

The  characteristics  fall  naturally  into  two  categories  and 
are  therefore,  displayed  on  two  separate  charts  on  the  following 
two  pages:  (1)  those  applicable  to  nonbinding  ADR  mechanisms  such 
as  mediation,  and  (2)  those  applicable  to  binding  ADR  mechanisms 
such  as  arbitration. 

A .  Examples  of  Nonbinding  ADR 
1 .  Impasse 

The  impasse  characteristics  on  the  nonbinding  ADR  chart  are 
particularly  applicable  for  mediation,  mini-trials,  and  nonbinding 
(advisory)  arbitration  or  fact-finding.  Superfund  cases  will,  in 
many  cases,  meet  characteristics  (l)-(7)  or  (9),  and  especially 
(2),  (3)  and  (6).  A  CERCLA  case  with  parties  including  multiple 

Potentially  Responsible  Parties  (PRPs)  that  have  differing  posi¬ 
tions,  or  state  and  local  authorities,  offers  an  excellent  oppor¬ 
tunity  for  ADR  pursuant  to  the  impasse  characteristic. 

Regulatory  actions,  as  opposed  to  Superfund  actions,  such 
as  those  in  the  water,  air,  toxics  or  pesticides  programs,  are 
more  likely  to  fit  within  the  impasse  characteristics  (1)  or 


Charateristics  for  Nonbindinq  ADR 


Impasse 

Characteristic  -  The  parties 
have  reached,  or  anticipate 
reaching,  a  negotiation  impasse 
because  of : 

(1)  Personality  conflicts  among 
negotiators; 

(2)  Poor  communication  or  co¬ 
ordination  between  parties; 

(3)  Procedural  difficulties 
due  to  multiple  plaintiffs  or 
defendants  with  conflicting 
agendas ; 

(4)  Inflexible  negotiating 
postures  which  render 

a  case  self-perpetuating; 

(5)  Parties  or  issues  with  a 
history  of  intransigence; 


Level  of  Resources 

Characteristic  - 
The  resolution  of  the 
dispute  would  require 
an  excessive  expenditure 
of  government  resources 
so  that  it  would  be 
significantly  more 
cost-and  time-efficient 
to  use  a  third-party 
neutral  to  resolve  all 
or  parts  of  the  case 
on  terms  acceptable 
to  the  Government. 
Situations  in  which  ADR 
may  be  a  better  use  of 
resources  include  those: 

(1)  With  a  large  number  of 
parties,  including  not 
only  multiple  violators 
but  state  and  local 
authorities; 


(6)  Procedural  difficulties 

due  to  very  high  compliance  costs 
or  penalties; 

(7)  High  visibility  concerns 
making  it  difficult  for  the 
parties  to  settle  for  fear  of 
losing  face,  including  particular¬ 
ly  sensitive  environmental  con¬ 
cerns  such  as  national  parks  or 
wild  and  scenic  rivers,  issues  of 
national  significance  with 
political  implications  such  as 
acid  rain,  or  significant  adverse 
employment  implications; 


(2)  With  a  large  number 
of  issues;  or 

(3)  khere  the  issues  are 
complex,  divisive  or 
controversial . 


(8)  Sophisticated  technical 
circumstances  leading 

to  a  myriad  of  factual 
disputes  where  EPA  does  not 
have  the  ultimate  statutory 
authority  to  decide  such 
issues  (e.g.,  not  CERCLA);  or 

(9)  Any  other  reasons  slowing 
or  halting  progress  in  the 
settlement  of  the  action. 


Remedies  Requiring 
Parties  Not  Liable  for 
Prosecution 


Characteristic  - 
The  resolution  of  the 
underlying  environmental 
problem  requires  the 
involvement  of  persons 
or  entities  not  parties 
to  the  lawsuit  such  as 
a  state  or  local 
authority. 
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Characteristics  for  Binding  ADR 


Impasse 

a.  Characteristic  -  The 
parties  have  reached ,  or 
anticipate  reaching,  a 
negotiation  or  litigation 
impasse  because  of : 

(1)  Parties  or  issues  with 
a  history  of  intransigence; 

(2)  Sophisticated  technical 
circumstances  leading  to 

a  myriad  of  factual  disputes 
or  remedies  involving 
technologies  which  are 
difficult  to  implement  or 
are  not  readily  available, 
where  EPA  does  not  have  the 
ultimate  statutory  authority 
to  decide  such  issues 
(e.g.,  not  CERCLA); 

(3)  Inability  or  unwillingness 
of  a  court  to  rule  on  matters 
which  would  advance  the  case 
toward  resolution;  or 

(4)  Any  other  reasons  slowing 
or  halting  progress  leading 
to  a  decision  in  the  action. 


Level  of  Resources 

a.  Characteristic  -  The 
resolution  of  the  dispute 
would  reguire  an  excessive 
expenditure  of  government 
resources  so  that  it  would 
be  significantly  more  cost¬ 
and  time-efficient  to  use  a 
third-party  neutral  to 
resolve  all  or  parts  of  the 
case  on  terms  acceptable  to 
the  Government.  Situations 
in  which  ADR  may  be  a  better 
use  of  resources  include 
those : 

(1)  With  a  large  number  of 
issues ;  or 

(2)  Which  are  so  routine  that 
they  do  not  merit  the  usual 
expenditure  of  resources 

for  judicial  or  administrative 
enforcement.  In  these  cases, 
it  would  be  useful  to  employ 
streamlined,  binding  ADR 
techniques  such  as  arbitration 
to  resolve  issues  without 
precedential  value. 
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( 4  )  -  (  9  )  .  It  is  most  preferable  in  these  regulatory  actions  to 
use  ADR  prior  to  referral  of  a  civil  action  to  the  Department  of 
Justice  ( DO J ) .  ADR  may  still  be  appropriate  after  tiling  of  an 
action  where,  for  example,  unanticipated  facts  have  arisen 
through  discovery  that  weaken  the  government's  case  making 
settlement  more  desirable.  In  addition,  regulatory  cases  that 
have  been  filed  for  over  two  years  are  an  excellent  place  to 
look  for  cases  suitable  for  ADR. 

2 .  Level  of  Resources 

The  level  of  resources  characteristics  on  the  nonbinding 
ADR  chart  will  apply  to  many  Superfund  actions.  Characteristic 
(3)  may  apply  in  some  regulatory  cases,  e.g.,  an  air  enforcement 
action  involving  an  international  agreement  with  industry  speci¬ 
fic  requirements.  Again,  use  of  ADR  is  encouraged  prior  to 
referral  to  DOJ  in  regulatory  matters. 

3 .  Remedies  Requiring  Parties  Not  Liable  For 

Prosecution 

Only  by  bringing  the  parties  described  under  this 
characteristic  in  the  nonbmdmg  ADR  chart  into  the  negotiations 
may  the  Agency  resolve  matters  such  as  a  political  problem  or  the 
obtaining  of  funding  necessary  to  remedy  the  situation.  Note 
that  EPA  is  specifically  not  endorsing  the  use  of  ADR  to  substi¬ 
tute  alternative  payment  projects  for  civil  penalties.  While  a 
municipality  may  be  in  violation  of  an  EPA  standard,  it  may  not 
have  the  funds  to  correct  the  problem.  Involvement  of  the  proper 
state  agency  may  provide  funding  for  eventual  compliance. 
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B .  Examples  of  Binding  ADR 

1 .  Impasse 

The  impasse  characteristics  on  the  binding  ADR  chart  are 
particularly  applicable  tor  arbitration  and  binding  tact-tinding . 
Under  present  authority  nonbinding  ADR  may  be  used  only  for 
factual  determinations  and  not  ultimate  liability  except  for 
cases  under  Section  107  of  CERCLA  not  in  excess  of  ?500,000. 
Supertund  cases  may  tall  within  characteristics  (1),  (3)  or  (4), 

and  would  include  only  those  factual  determinations  not  left  to 
the  Agency.  Regulatory  actions  may  meet  any  ot  the  four  charac¬ 
teristics.  An  excellent  example  is  found  in  Attachment  B.  In 
these  latter  cases,  the  Agency  encourages  the  use  of  binding  ADR 
prior  to  referral  to  DOJ. 

2 .  Level  of  Resources 

Superfund  cases  may  fall  into  either  of  the  two  parts 
ot  the  level  ot  resources  characteristic  on  the  binding  ADR  chart, 
while  regulatory  actions  are  more  likely  to  meet  the  second 
characteristic  in  certain  instances.  Cases  titting  within  this 
characteristic  might  include  those  with  a  number  of  factual  issues 
or  a  single  determinative  tactual  issue,  a  decision  on  which  would 
obviate  the  need  for  further  proceedings. 

IV.  PROCEDURES  FOR  APPROVAL  OF  CASES  FOR  ADR 

This  section  describes  procedures  for  the  nomination  of 
cases  for  ADR.  These  procedures  are  designed  to  eliminate  contusion 
regarding  the  selection  of  cases  for  ADR  by:  (1)  integrating  the 
selection  of  cases  tor  ADR  into  the  existing  entorcement  case 
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selection  process;  and  (2)  creating  decision  points  and  contacts 
in  the  regions,  headquarters,  and  DOJ  to  determine  whether  to 
use  ADR  in  particular  actions. 

A.  Decisionmakers 

To  facilitate  decisions  whether  to  use  ADR  in  a  particular 
action,  decision  points  in  headquarters,  the  regions  and  DOJ 
must  be  established.  At  headquarters,  the  decisionmaker  will 
be  the  appropriate  Associate  Enforcement  Counsel  ( AEC ) .  The  AEC 
should  consult  on  this  decision  with  his/her  corresponding  head¬ 
quarters  compliance  division  director.  At  DOJ,  the  decisionmaker 
will  be  the  Chief,  Environmental  Enforcement  Section.  In  the 
regions,  the  decisionmakers  will  be  both  the  Regional  Counsel 
and  the  appropriate  regional  program  division  director.  If  the 
two  authorities  disagree  on  whether  to  use  ADR  in  a  particular 
case,  then  the  Regional  Administrator  ( RA )  or  the  Deputy  Reaior.al 
Administrator  (DRA),  will  decide  the  matter.  This  decisionmaking 
process  guarantees  consultation  with  and  concurrence  of  all 
relevant  interests. 

B.  Case  Selection  Procedures 

Anyone  in  the  regions,  headquarters,  or  DOJ  who  is  partici¬ 
pating  in  the  development  or  management  of  an  enforcement  action, 
or  any  defendant  or  PRP  not  yet  named  as  a  defendant,  may  suggest 
a  case  or  selected  issues  in  a  case  for  ADR.2  Any  suggestion, 
however,  must  be  communicated  to  and  discussed  with  the  appropriate 
regional  office  for  its  consent.  The  respective  roles  of  the  AECs 


7  At  the  Region's  option,  nomination  papers  may  be  deemed  attorney 
work  product  so  that  they  are  discovery  free. 
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and  DOJ  are  discussed  below.  Alter  a  decision  by  the  Region  or 
litigation  team  to  use  ADR  in  a  particular  case,  the  nomination 
should  be  forwarded  to  headquarters  and,  it  it  is  a  referred 
case,  to  DOJ.  The  nominations  must  be  in  writing,  and  must 
enumerate  why  the  case  is  appropriate  tor  ADR.  (See  Section  III 
of  this  document  which  describes  the  characteristics  for  selection 
of  cases  for  ADR.)  Attachments  A  and  B  are  sample  communications. 
Attachment  A  pertains  to  nonbinding  ADR,  and  Attachment  B  pertains 
to  binding  ADR. 

Upon  a  determination  by  the  Government  to  use  ADR,  Government 
enforcement  personnel  assigned  to  the  case  (case  team)  must 
approach  the  PRP(s)  or  defendant(s)  with  the  suggestion.  The 
case  team  should  indicate  to  the  PRP(s)  or  detendant(s)  the 
factors  which  have  led  to  the  Agency's  recommendation  to  use 
ADR,  and  the  potential  benefits  to  ail  parties  from  its  use. 

The  PRP(s)  or  defendant(s)  should  understand,  nevertheless, 
that  the  Government  is  prepared  to  proceed  with  vigorous 
litigation  in  the  case  if  the  use  of  a  third-party  neutral  fails 
to  resolve  the  matter.  Further,  tor  cases  which  are  reterrable, 
the  defendant! s)  should  be  advised  that  EPA  will  not  hesitate  to 
refer  the  matter  to  DOJ  for  prosecution. 

Nonbinding  ADR 

For  mediation,  mini-trials,  nonbinding  arbitration,  and 
other  ADR  mechanisms  involving  use  of  a  third-party  neutral  as  a 
nonbinding  decisionmaker,  regions  should  notify  the  appropriate 
AEC  and,  it  the  case  is  referred,  DOJ  of:  (1)  its  intent  to  use 
ADR  in  a  particular  case,  and  (2)  the  opportunity  to  consult 
with  the  Region  on  its  decision.  The  AEC  will  consult  with  the 
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appropriate  headquarters  program  division  director.  The  Region 
may  presume  that  the  AEC  and  DOJ  agree  with  the  selection  of  the 
case  for  ADR  unless  the  AEC  or  DOJ  object  within  ten  (10)  calendar 
days  of  receipt  of  the  nomination  of  the  case. 

Binding  ADR 

For  binding  arbitration  and  fact-finding,  and  other  ADR 
mechanisms  involving  the  use  of  third-party  neutrals  as  binding 
decisionmakers,  the  appropriate  AEC  must  concur  in  the  nomination 
of  the  case  by  the  Region.  In  addition,  DOJ  must  also  concur  in 
the  use  of  binding  ADR  in  referred  cases.  Finally,  in  non-CERCLA 
cases  which  may  involve  compromise  of  claims  in  excess  of  $20,000 
or  where  the  neutral’s  decision  will  be  embodied  in  a  court  order, 
DOJ  must  also  concur.  Without  the  concurrence  of  headquarters 
and  DOJ  under  these  circumstances,  the  Region  may  not  proceed 
with  ADR.  OECM  and  DOJ  should  attempt  to  concur  in  the  nomina¬ 
tion  within  ten  (10)  days  of  receipt  of  the  nomination. 

Under  the  Super fund  Amendments  and  Reauthorization  Act  (SARA), 
Pub.  L.  No.  99-499,  $  1 22 ( h ) ( 2 ) ( 1 986 ) ,  EPA  may  enter  into  binding 

arbitration  tor  cost  recovery  claims  under  Section  107  of  CERCLA, 
provided  the  claims  are  not  in  excess  of  $500,000,  exclusive  of 
interest.  Until  regulations  are  promulgated  under  this  section, 

EPA  is  precluded  from  entering  into  binding  arbitration  in  cost 
recovery  actions.  Accordingly,  Attachment  C  is  not  appropriate 
for  use  in  cases  brought  under  this  section. 
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V.  SELECTION  OF  A  THIRD-PARTY  NEUTRAL 

A .  Procedures  for  Selection 

Both  the  Government  and  all  defendants  must  agree  on  the  need 
tor  a  neutral  in  order  to  proceed  with  ADR.  In  some  situations 
(e.q.,  in  a  Superfund  case),  however,  the  parties  may  proceed  with 
ADR  with  consensus  of  only  some  of  the  parties  depending  on  the 
issue  and  the  parties.  Once  agreed,  the  method  for  selecting 
the  neutral  and  the  actual  selection  in  both  Supertund  and  other 
cases  will  be  determined  by  all  parties  involved  with  the  excep¬ 
tion  of  cases  governed  by  $1U7  of  CERCLA.  To  help  narrow  the 
search  for  a  third-party  neutral,  it  is  useful,  although  not 
required,  for  the  parties  to  agree  preliminarily  on  one  or  more 
ADR  mechanisms.  OECM  is  available  to  help  at  this  point  in  the 
process,  including  the  procurement  of  in-house  or  outside  persons 
to  aid  the  parties  in  selecting  an  appropriate  ADR  mechanism. 

In  Section  VII  below,  we  have  indicated  some  of  the  situations 
where  each  ADR  mechanism  may  be  most  appropriate.  Of  course,  the 
parties  are  tree  to  employ  whichever  technique  they  deem  appropriate 
for  the  case.  Because  the  ADR  mechanisms  are  flexible,  they  are 
adaptable  to  meet  the  needs  and  desires  of  the  parties. 

The  parties  can  select  a  third-party  neutral  in  many  ways. 

Each  party  may  otter  names  ot  proposed  neutrals  until  all  parties 
agree  on  one  person  or  organization.  Alternatively,  each  party 
may  propose  a  list  ot  candidates,  and  allow  the  other  parties  to 
strike  unacceptable  names  from  the  list  until  agreement  is 
reached.  For  additional  methods,  see  Attachments  C,  D,  and  E. 
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Regardless  of  how  the  parties  decide  to  proceed,  the  Government 
may  obtain  names  of  qualified  neutrals  from  the  Chief,  Legal 
Enforcement  Policy  Branch  (LEPB )  ( FTS  4/b-b///,  LE-ldOA,  E-Mail 

box  EPA  2261),  by  written  or  telephone  request.  With  the  help 
of  the  Administrative  Conference  of  the  U.S.  and  the  Federal 
Mediation  and  Conciliation  Service,  OECM  is  working  to  establish 
a  national  list  of  candidates  from  which  the  case  team  may  select 
neutrals.  In  selecting  neutrals,  however,  the  case  team  is  not 
limited  to  such  a  list. 

It  is  important  to  apply  the  qualifications  enumerated  below 
in  section  V.D.  in  evaluating  the  appropriateness  of  a  proposed 
third-party  neutral  for  each  case.  Only  the  case  team  can  decide 
whether  a  particular  neutral  is  acceptable  in  its  case.  The 
qualifications  described  below  provide  guidance  in  this  area. 

At  any  point  in  the  process  of  selecting  an  ADR  mechanism  or 
third-party  neutral,  the  case  team  may  consult  with  the  Chief, 
LEPB,  for  guidance. 

B .  Qualifications  for  Third-Party  Neutrals 

The  following  qualifications  are  to  be  applied  in  the 
selection  of  all  third-party  neutrals  who  may  be  considered  for 
service  in  ADR  procedures  to  which  EPA  is  a  party.  While  a 
third-party  neutral  should  meet  as  many  of  the  qualifications  as 
possible,  it  may  be  difficult  to  identity  candidates  who  possess 
all  the  qualifications  for  selection  of  a  third-party  neutral. 
Failure  to  meet  one  or  more  of  these  qualifications  should  not 
necessarily  preclude  a  neutral  who  all  the  parties  agree  would 
be  satisfactory  to  serve  in  a  particular  case.  The  qualifications 
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are,  therefore,  intended  only  as  guidance  rather  than  as  pre¬ 
requisites  to  the  use  of  ADR.  Further,  one  should  apply  a  greater 
degree  of  flexibility  regarding  the  qualifications  of  neutrals 
involved  in  nonbinding  activities  such  as  mediation,  and  a  stricter 
adherence  to  the  qualifications  for  neutrals  making  binding 
decisions  such  as  arbitrators. 

1 .  Qualifications  for  Individuals 

a.  Demonstrated  Experience.  The  candidate  should 
have  experience  as  a  third-party  neutral  in  arbitration,  mediation 
or  other  relevant  forms  of  ADR.  However,  other  actual  and  active 
participation  in  negotiations,  judicial  or  administrative  hearings 
or  other  forms  of  dispute  resolution,  service  as  an  administrative 
law  judge,  judicial  officer  or  judge,  or  formal  training  as  a 
neutral  may  be  considered.  The  candidate  should  have  experience 
in  negotiating,  resolving  or  otherwise  managing  cases  of  similar 
complexity  to  the  dispute  in  question,  e.g.,  cases  involving 
multiple  issues,  multiple  parties,  and  mixed  technical  and  legal 
issues  where  applicable. 

b.  Independence .  The  candidate  must  disclose  any 
interest  or  relationship  which  may  give  rise  to  bias  or  the 
appearance  of  bias  toward  or  against  any  party.  These  interests 
or  relationships  include: 

(a)  past,  present  or  prospective  positions  with  or  financial 
interests  in  any  of  the  parties; 

(b)  any  existing  or  past  financial,  business,  professional, 
family  or  social  relationships  with  any  of  the  parties 
to  the  dispute  or  their  attorneys; 
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(c)  previous  or  current  involvement  in  the  specific  dispute; 

(d)  past  or  prospective  employment,  including  employment  as 
a  neutral  in  previous  disputes,  by  any  of  the  parties; 

( e )  past  or  present  receipt  of  a  significant  portion  of  the 
neutral's  general  operating  funds  or  grants  from  one  or 
more  of  the  parties  to  the  dispute. 

The  existence  of  such  an  interest  or  relationship  does  not 
necessarily  preclude  the  candidate  from  serving  as  a  neutral, 
particularly  if  the  candidate  has  demonstrated  sufficient 
independence  by  reputation  and  performance.  The  neutrals  with 
the  most  experience  are  most  likely  to  have  past  or  current 
relationships  with  some  parties  to  the  dispute,  including  the 
Government.  Nevertheless,  the  candidate  must  disclose  all 
interests,  and  the  parties  should  then  determine  whether  the 
interests  create  actual  or  apparent  bias. 

c.  Subject  Matter  Expertise.  The  candidate  should 
have  sufficient  general  knowledge  of  the  subject  matter  of  the 
dispute  to  understand  and  follow  the  issues,  assist  the  parties 
in  recognizing  and  establishing  priorities  and  the  order  of 
consideration  of  those  issues,  ensure  that  all  possible  avenues 
and  alternatives  to  settlement  are  explored,  and  otherwise  serve 
m  the  most  effective  manner  as  a  third-party  neutral.  Depending 
on  the  case,  it  may  also  be  helpful  if  the  candidate  has  specific 
expertise  in  the  issues  under  consideration. 

d.  Single  Role.  The  candidate  should  not  be  serving 
m  any  other  capacity  in  the  enforcement  process  for  that  particular 

Id  create  actual  or  apparent  bias.  The  case  team 


case  that  wou 
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should  consider  any  prior  involvement  in  the  dispute  which  may 
prevent  the  candidate  from  acting  with  objectivity.  For  example, 
involvement  in  developing  a  settlement  proposal,  particularly 
when  the  proposal  is  developed  on  behalf  of  certain  parties,  may 
preclude  the  prospective  neutral  from  being  objective  during 
binding  arbitration  or  other  ADR  activities  between  EPA  and  the 
parties  concerning  that  particular  proposal. 

Of  course,  rejection  of  a  candidate  for  a  particular  ADR 
activity,  such  as  arbitration,  does  not  necessarily  preclude 
any  role  for  the  candidate  in  that  case.  The  candidate  may 
continue  to  serve  in  other  capacities  by,  for  example,  relaying 
information  among  parties  and  presenting  offers  on  behalf  of 
particular  parties. 

2 .  Qualifications  for  Corporations  And  Other  Organiza¬ 
tions  . 3  Corporations  or  other  entities  or  organizations  which 
propose  to  act  as  third-party  neutrals,  through  their  officers, 
employees  or  other  agents,  in  disputes  involving  EPA,  must: 

(a)  like  unaffiliated  individuals,  make  the  disclosures 
listed  above;  and 

(b)  submit  to  the  parties  a  list  of  all  persons  who,  on 
behalf  of  the  corporation,  entity  or  organization,  will 
or  may  be  significantly  involved  in  the  ADR  procedure. 
These  representatives  should  also  make  the  disclosures 
listed  above. 

In  selecting  a  third-party  neutral  to  resolve  or  aid  in  the 

3  For  further  guidance  regarding  Clean  Sites  Inc.,  see  guidance 
from  the  Administrator  on  the  "Role  of  Clean  Sites  Inc.  at 
Superfund  Sites." 
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resolution  ol  a  dispute  to  which  EPA  is  a  party,  Agency  personnel 
should  remain  at  all  times  aware  that  the  Agency  must  not  only 
uphold  its  obligation  to  protect  public  health,  weltare  and  the 
environment,  but  also  develop  and  maintain  public  confidence 
that  the  Agency  is  performing  its  mission.  Care  should  be  taken 
in  the  application  of  these  qualifications  to  avoid  the  selection 
of  third-party  neutrals  whose  Involvement  in  the  resolution  of 
the  case  might  undermine  the  integrity  of  that  resolution  and 
the  enforcement  efforts  of  the  Agency. 

VII.  OTHER  ISSUES; 

A .  Memorialization  of  Agreements 

Just  as  it  would  in  cases  where  ADR  has  not  been  used,  the 
case  team  should  memorialize  agreements  reached  through  ADR  in 
orders  and  settlement  documents  and  obtain  DOJ  and  headquarters 
approval  (as  appropriate)  of  the  terms  of  any  agreement  reached 
through  ADR. 

B .  Fees  For  Third-Party  Neutrals 

The  Government's  share  of  ADR  costs  will  be  paid  by  Head¬ 
quarters.  Contact  LEPB  to  initiate  payment  mechanisms.  Because 
such  mechanisms  require  lead  time,  contact  with  LEPB  should  be 
made  as  early  as  possible  after  approval  of  a  case  for  ADR. 

It  is  EPA  policy  that  PRPs  and  defendants  bear  a  share  of 
these  costs  equal  to  EPA  except  in  unusual  circumstances.  This 
policy  ensures  that  these  parties  "buy  in"  to  the  process.  It 
is  important  that  the  exact  financial  terms  with  these  parties 
be  settled  and  set  forth  in  writing  before  the  initiation  of  ADR 


in  the  case. 
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C .  Confidentiality 

Unless  otherwise  discoverable,  records  and  communications 
arising  from  ADR  shall  be  confidential  and  cannot  be  used  in 
litigation  or  disclosed  to  the  opposing  party  without  permission. 
This  policy  does  not  include  issues  where  the  Agency  is  required 
to  make  decisions  on  the  basis  of  an  administrative  record  such 
as  the  selection  of  a  remedy  in  CERCLA  cases.  Public  policy 
interests  in  fostering  settlement  compel  the  confidentiality  of 
ADR  negotiations  and  documents.  These  interests  are  reflected 
in  a  number  of  measures  which  seek  to  guarantee  confidentiality 
and  are  recognized  by  a  growing  body  of  legal  authority. 

Most  indicative  of  the  support  for  non-litigious  settlement 
of  disputes  is  Rule  408  of  the  Federal  Rules  of  Evidence  which 
renders  offers  of  compromise  or  settlement  or  statements  made 
during  discussions  ir.admissable  in  subsequent  litigation  between 
the  parties  to  prove  liability.  Noting  the  underlying  policy 
behind  the  rule,  courts  have  construed  the  rule  to  preclude 
admission  of  evidence  regarding  the  defendant's  settlement  of 
similar  cases.4 

4  See  Scaramuzzo  v.  Glenmore  Distilleries  Co.,  501  F.Supp.  727 
(N.D.  Ill.  1980),  and  to  bar  discovery,  see  Branch  v.  Phillips 
Petroleum  Co. ,  638  F.2d  873  (5th  Cir.  1981).  Courts  have 
also  construed  labor  laws  to  favor  mediation  or  arbitration 
and  have  therefore  prevented  third-party  neutrals  from  being 
compelled  to  testify.  See ,  e  .  g  .  ,  N . L . R , B .  v.  Joseph  Macaluso, 
Inc.,  618  F. 2d  51  (9th  Cir.  1980)  (upholding  N.L.R.B.'s 
revocation  of  subpoena  issued  to  mediator  to  avoid  breach  of 
impartiality) . 
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Ememption  protection  under  the  Freedom  of  Information  Act 
(FOIA),  15  U.S.C.  §552,  could  also  accommodate  the  interest  in 
confidentiality.  While  some  courts  have  failed  to  recognize  the 
settlement  negotiations  privilege,"®  other  courts  have  recognized 
the  privilege.® 

In  addition  to  these  legal  authorities  and  policy  arguments, 
confidentiality  can  be  ensured  by  professional  ethical  codes. 
Recognizing  that  promoting  candor  on  the  parties'  part  and 
impartiality  on  the  neutral's  part  is  critical  to  the  success  of 
ADR,  confidentiality  provisions  are  incorporated  into  codes  of 
conduct  as  well  as  written  ADR  agreements  (See  Attachment  D) . 

Furthermore,  confidentiality  can  be  effected  by  court  order, 
if  ADR  is  court  supervised.  Finally,  as  many  states  have  done 
statutorily,  EPA  is  considering  the  promulgation  of  regulations 
which  further  ensure  the  confidentiality  of  ADR  proceedings. 

D.  Relationship  of  ADR  to  Timely  and  Appropriate  and 

Significant  Noncompliance  Requirements 

The  decision  to  use  ADR  would  have  no  particular  impact  under 
the  "timely  and  appropriate"  ( T&A )  criteria  on  a  case  where  there 


"5  See,  e.q.,  Center  for  Auto  Safety  v.  Department  of  Justice,  576 
F.Supp.  739,  749  (D.D.C.  1983). 

6  See  Bottaro  v.  Hatton  Associates,  96  F.R.D.  158-60  (E.D.N.Y  1982) 

( noting  "strong  public  policy  of  favoring  settlements"  and  public 
interest  in  "insulating  the  bargaining  table  from  unnecessary 
intrusions").  In  interpreting  Exemption  5  of  the  FOIA,  the  Supreme 
Court  asserted  that  the  "contention  that  [a  requester  could]  obtain 
through  the  FOIA  material  that  is  normally  privileged  would  create 
an  anomaly  in  that  the  FOIA  could  be  used  to  supplement  civil 
discovery.  ...We  do  not  think  that  Congress  could  have  intended 
that  the  weighty  policies  underlying  discovery  privileges  could 
be  so  easily  circumvented."  United  States  v.  Weber  Aircraft, 

104  S.Ct.  1488,  1494  (1984). 
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is  already  an  administrative  order  or  a  civil  referral  since  the 
"timely  and  appropriate”  criteria  would  have  been  met  by  the 
initiation  ot  the  formal  enforcement  action.  The  decision 
to  use  ADR  to  resolve  a  violation  prior  to  the  initiation  of  a 
formal  enforcement  action,  however,  would  be  affected  by  applicable 
"timely  and  appropriate"  criteria  (e.g.,  if  the  violation  fell 
under  a  program's  Significant  Noncompliance  (SNC)  definition,  the 
specific  timeframes  in  which  compliance  must  be  achieved  or  a 
formal  enforcement  action  taken  would  apply).  The  use  of  ADR  would 
not  exempt  applicable  "T&A "  requirements  and  the  ADR  process  would 
normally  have  to  proceed  to  resolve  the  case  or  "escalate"  the 
enforcement  response.  However,  since,  "T&A"  is  not  an  immutable 
deadline,  that  ADR  is  being  used  for  a  particular  violation  would 
be  of  central  significance  to  any  program  management  review  of  that 
case  (e.g.,  the  Deputy  Administrator's  discussion  of  "timely  and 
appropriate"  enforcement  during  a  regional  review  would  identify 
the  cases  in  which  ADR  is  being  used. ) 

VIII.  PROCEDURES  FOR  MANAGEMENT  OF  ADR  CASES 

This  section  elaborates  on  the  various  ADR  techniques:  How 
they  work,  some  problems  that  may  be  encountered  in  their  use, 
and  their  relationship  to  negotiation  and  litigation.  For  each 
ADR  technique,  we  have  provided,  as  an  attachment  to  this  guidance, 
an  example  of  procedures.  These  attachments  are  for  illustrative 
purposes  only,  and  do  not  represent  required  procedures.  The 
specific  provisions  of  the  attachments  should  be  adapted  to  the 
circumstances  of  the  case  or  eliminated  if  not  applicable. 
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A.  Arbitration 

1 .  Scope  and  Nature 

As  stated  in  Section  II,  above,  arbitration  involves  the 
selection  by  the  parties  of  a  neutral  decisionmaker  to  hear 
selected  issues  and  render  an  opinion.  Depending  on  the  parties' 
agreement,  the  arbitrator's  decision  may  or  may  not  be  binding. 
Without  additional  statutory  authority,  the  Government  may  enter 
into  binding  arbitration  only  to  resolve  factual  issues.  Included 
as  Attachment  C  are  draft  generic  arbitration  procedures  for 
formal  arbitration.  To  conduct  less  formal  proceedings,  the 
parties  may  modify  the  procedures. 

2 .  Use 

Arbitration  is  most  appropriate  in  resolving  routine  cases 
that  do  not  merit  the  resources  required  to  generate  and  process 
a  civil  judicial  referral,  and  in  resolving  technical  disputes 
that  are  usually  submitted  to  the  courts  or  administrative  law 
judges  (ALJs),  which  disputes  require  subject-matter  expertise 
which  federal  district  court  judges  and  ALJs  may  lack.7 

The  Comptroller  General  has  on  several  occasions  interpreted 
31  U.S.C.  §1346  to  prohibit  agency  use  of  arbitration  in  the 
absence  of  specific  authorization.  This  section  bars  the  use  of 
public  money  for  "the  pay  or  expenses  of  a  commission,  council, 
board  or  similar  group,  or  a  member  of  that  group"  unless  that 
commission  or  board  is  "authorized  by  law."  In  more  recent 


7  Arbitration  is  specifically  authorized 
for  cost  recovery  claims  not  in  excess 
interest . 


under  Section  107  of  CERCLA 
of  $500,000,  exclusive  of 
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opinions,  the  Comptroller  General  has  accepted  arbitration  only 
for  purposes  of  fact-finding  or  appraising  value  (see  32.  Comp. 
Gen.  333  (19b3) )  .  The  Comptroller  General  approves  the  use  of 
arbitration  to  determine  facts  in  which  £he  arbitrator  does  not 
impose  any  obligation  on  the  Government  or  leaves  questions  of 
legal  liability  for  a  judge's  or  ALJ ' s  determination  (see  GAO 
OGC  Opinion  B-191484,  (unpublished)  (May  11,  19/8)). 

Accordingly,  with  the  exception  of  cases  under  section  122 
of  SARA,  EPA  policy  is  to  use  arbitration  in  enforcement  actions 
to  decide  only  factual  issues  rather  than  liability  or  legal 
issues.  These  factual  issues  include  determinations  involving 
technical  or  scientific  disputes,  reasonable  value,  and  the 
occurrence  of  events. 

B .  Mediation 

1 .  Scope  and  Nature 

Mediation,  an  informal  process,  i?  entered  into  voluntarily 
by  the  parties  to  a  dispute  and  in  no  way  binds  them  beyond  their 
own  agreement.  More  than  the  other  ADR  processes,  mediation  is 
best  viewed  as  an  extension  of  the  direct  negotiation  process 
begun  by  the  parties.  As  in  direct  negotiation,  the  parties 
continue  to  control  the  substance  of  discussions  and  any  agree¬ 
ment  reached.  In  mediation,  however,  the  mediator  directs  and 
structures  the  course  of  discussions. 

The  mediation  format  varies  with  the  individual  style  of  the 
mediator  and  the  needs  of  the  parties.  Initially,  the  mediator  is 
likely  to  call  a  joint  meeting  with  the  parties  to  work  out  ground 
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rules  such  as  how  and  when  meetings  will  be  scheduled.  Included 
as  Attachment  D  are  generic  mediation  protocols  for  use  and 
adaptation  in  all  EPA  mediations.  Most  of  the  items  covered  in 
the  attachment  would  be  useful  as  ground  rules  for  most  EPA 
enforcement  negotiations.  Ordinarily,  mediators  will  hold  a 
series  of  meetings  with  the  parties  in  joint  session,  as  well  as 
with  each  party.  In  joint  meetings,  the  mediator  facilitates 
discussion.  In  separate  caucuses,  the  mediator  may  ask  questions 
or  pose  hypothetical  terms  to  a  party  in  order  to  clarity  its 
position  and  identify  possible  areas  for  exchange  and  agreement 
with  the  opposing  party.  Some  mediators  will  be  more  aggressive 
than  others  in  this  role;  they  may  even  suggest  possible  settlement 
alternatives  to  resolve  deadlocks  between  the  parties.  In  general, 
however,  the  mediator  serves  as  a  facilitator  of  discussions  and 
abstains  from  taking  positions  on  substantive  points. 

There  are  no  external  time  limits  on  mediation  other  than 
those  imposed  by  the  parties  or  by  external  pressures  from  the 
courts,  the  community  or  public  interest  groups.  In  all  cases, 
the  Government  should  insist  on  a  time  limit  for  the  mediation 
to  ensure  that  the  defendants  do  not  use  mediation  as  a  stalling 
device.  The  Government  should  also  insist  on  establishing  points 
in  the  process  to  evaluate  progress  of  the  mediation.  As  the 
parties  approach  settlement  terms  through  mediation,  final  authority 
for  decisionmaking  remains  the  same  as  during  direct  negotiations, 
i.e.,  requirements  for  approval  or  concurrence  from  senior  managers 
are  applicable. 
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2 .  Use  of  Mediation 

Mediation  is  appropriate  for  disputes  in  which  the  parties 
have  reached  or  anticipate  a  negotiation  impasse  based  on,  among 
other  things,  personality  conflicts,  poor  communication,  multiple 
parties,  or  inflexible  negotiating  postures.  Additionally, 
mediation  is  useful  in  those  cases  where  all  necessary  parties  are 
not  before  the  court  (e.g.,  a  state  which  can  help  with  the  funding 
for  a  municipality's  violation).  Mediation  is  the  most  flexible 
ADR  mechanism,  and  should  be  the  most  widely  used  in  Agency  disputes. 

3 .  Withdrawal  from  Mediation 

As  a  voluntary  and  unstructured  process,  mediation  proceeds 
entirely  at  the  will  of  the  parties  and,  therefore,  may  be  concluded 
by  the  parties  prior  to  settlement.  A  determination  to  withdraw 
from  mediation  should  be  considered  only  when  compelling  factors 
militate  against  proceeding.  It  the  mediation  has  extended 
beyond  a  reasonable  time  period  (or  the  period  agreed  upon  by 
the  parties)  without  significant  progress  toward  agreement,  it 
may  be  best  to  withdraw  and  proceed  with  direct  negotiations  or 
litigation.  Withdrawing  from  mediation  might  also  be  considered 
in  the  unlikely  event  that  prospects  for  settlement  appear  more 
remote  than  at  the  outset  of  the  mediation.  Finally,  inappropriate 
conduct  by  the  mediator  would  warrant  concluding  the  mediation 
effort  or  changing  mediators. 

4.  Relation  to  Litigation 

To  avoid  being  unprepared  should  the  court  or  the  ALJ  schedule 
a  trial  or  hearing,  EPA  should  normally  continue  preparation  for 
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litigation  by  maintaining  contact  with  witnesses,  updating  tiles, 
and  preparing  legal  memoranda.  Just  as  during  negotiations, 
preparation  should  not  include  actions  such  as  serving  inter¬ 
rogatories,  taking  depositions,  or  filing  motions  because  those 
actions  may  be  interpreted  by  defendants  as  failure  to  bargain 
in  good  faith.  In  addition,  where  a  case  is  divisible  into 
discreet  parts,  it  may  be  prudent  to  proceed  with  other  parts  of 
a  case  such  as  criminal  charges  or  constitutional  or  statutory 
challenges.  Another  option  is  to  suspend  litigation  for  a  specified 
time  during  mediation,  and  use  the  threat  of  litigation  to  exert 
pressure.  In  filed  civil  judicial  cases,  the  court  usually 
imposes  deadlines.  As  with  all  ADR  mechanisms,  it  will  probably 
be  necessary  to  apprise  the  court  of  the  parties'  activities 
and  to  build  ADR  into  the  court's  timetable.  For  agreements 
relating  ADR  activities  to  ongoing  litigation,  see  paragraph  18 
of  Attachment  E. 

C .  Mini-Trial 

1 .  Scope  and  Nature 

Like  other  ADR  technigues,  the  mini-trial  is  also  voluntary 
and  nonbinding  on  the  parties.  In  the  mini-trial,  authority  tor 
resolution  of  one  or  more  issues  rests  with  senior  managers  who, 
representing  each  party  in  the  dispute,  act  as  decisionmakers. 

In  some  cases  a  neutral  referee  is  appointed  to  supervise  the 
proceedings  and  assist  the  decisionmakers  in  resolving  an  issue 
by  providing  the  parties  with  a  more  realistic  view  of  their 
In  addition,  the  neutral's  presence  can  enhance  public 
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acceptability  ot  a  resolution  by  effectively  balancing  the 
interests  of  the  Government  and  the  defendant. 

The  scope  and  format  ot  the  mini-trial  are  determined 
solely  by  the  parties  to  the  dispute  and  are  outlined  in  an 
initiating  agreement.  Because  the  agreement  will  govern  the 
proceedings,  the  parties  should  carefully  consider  and  define 
issues  in  advance  of  the  mini-trial.  Points  that  could  be  covered 
include  the  option  of  and  role  for  a  neutral,  issues  to  be  considered, 
and  procedural  matters  such  as  order  and  schedule  of  proceedings 
and  time  limits.  Attachment  E  is  a  sample  mini-trial  agreement. 

The  mini-trial  proceeds  before  a  panel  of  decisionmakers 
representing  the  parties  and,  in  some  cases,  a  neutral  referee. 
Preferably,  the  decisionmakers  will  not  have  participated  directly 
in  the  case  prior  to  the  mini-trial.  The  defendant’s  represen¬ 
tative  should  be  a  principal  or  executive  ot  the  entity  with 
decisionmaking  authority.  EPA's  representative  should  be  a 
senior  Agency  official  comparable  in  authority  to  the  defendant's 
representative.  In  some  cases,  each  side  may  want  to  use  a 
panel  consisting  ot  several  decisionmakers  as  its  representatives. 

The  neutral  referee  is  selected  by  both  parties  and  should  have 
expertise  in  the  issues  under  consideration. 

At  the  mini-trial,  counsel  for  each  side  presents  his  or  her 
strongest  and  most  persuasive  case  to  the  decisionmakers  in  an 
informal,  trial-like  proceeding.  In  light  of  this  structure, 
strict  rules  of  evidence  do  not  apply,  and  the  format  for  the 
presentation  is  unrestricted.  Each  decisionmaker  is  then  afforded 
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the  unique  opportunity  to  proceed,  as  agreed,  with  open  and 
direct  questioning  of  the  other  side.  This  information  exchange 
allows  the  decisionmakers  to  adjust  their  perspectives  and  posi¬ 
tions  in  light  of  a  preview  of  the  case.  Following  this  phase 
ot  the  mini-trial,  the  decisionmakers  meet,  with  or  without 
counsel  or  the  neutral  referee,  to  resolve  the  issuels)  or  case 
presented,  through  negotiation. 

2 .  Role  of  the  Neutral 

The  neutral  referee  may  serve  in  more  than  one  capacity 
in  this  process,  and  should  be  selected  with  a  clearly  defined 
concept  of  his  or  her  role.  The  most  common  role  is  to  act  as 
an  advisor  to  the  decisionmakers  during  the  information  exchange. 
The  neutral  may  offer  opinions  on  points  made  or  on  adjudication 
of  the  case  in  litigation,  and  offer  assistance  to  the  decision¬ 
makers  in  seeing  the  relative  merits  of  their  positions.  The 
neutral's  second  role  can  be  to  mediate  the  negotiation  between 
the  decisionmakers  should  they  reach  an  impasse  or  seek  assistance 
in  forming  an  agreement.  Unless  otherwise  agreed  by  the  parties, 
no  evidence  used  in  the  mini-trial  is  admissible  in  litigation. 

3 .  Use 

In  general,  mini-trials  are  appropriate  in  cases  involving 
only  a  small  number  ot  parties,  and  are  most  useful  in  four  kinds 
of  disputes: 

1 .  Where  the  parties  have  reached  or  anticipate  reaching 
a  negotiation  impasse  due  to  one  party's  overestimation,  in  the 
view  of  the  other  party,  of  the  strength  of  its  position; 
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2.  Where  the  case  involves  mixed  questions  of  law  and 


3.  Where  the  issues  are  technical,  and  the  decisionmakers 
and  neutral  reteree  have  subject-matter  expertise;  or 

4.  Where  the  imprimatur  of  a  neutral's  expertise  would 
aid  in  the  resolution  of  the  case. 

D .  Fact-finding 

1 .  Scope  and  Nature 

Binding  or  nonbinding  fact-finding  may  be  adopted  voluntarily 
by  parties  to  a  dispute,  or  imposed  by  a  court.  It  is  most 
appropriate  for  issues  involving  technical  or  factual  disputes. 

The  primary  purpose  of  this  process  is  to  reduce  or  eliminate 
conflict  over  facts  at  issue  in  a  case.  The  fact-finder's  role 
is  to  act  as  an  independent  investigator,  within  the  scope  ot  the 
authority  delegated  by  the  parties.  The  findings  may  be  used  in 
reaching  settlement,  as  "tacts"  by  a  judge  or  ALJ  in  litigation, 
or  as  binding  determinations.  Like  other  ADR  processes  involving 
a  neutral,  a  resolution  based  on  a  tact-tinder's  report  will  have 
greater  credibility  with  the  public. 

The  neutral's  role  in  fact-finding  is  clearly  defined  by  an 
initial  agreement  of  the  parties  on  the  issue(s)  to  be  referred 
to  the  tact-finder  and  the  use  to  be  made  ot  the  findings  or 
recommendations,  e.g.,  whether  they  will  be  binding  or  advisory. 
Once  this  agreement  is  framed,  the  role  ot  the  parties  in  the 
process  is  limited  and  the  fact-finder  proceeds  independently. 

The  tact-tinder  may  hold  joint  or  separate  meetings  or  both  with 
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the  parties  in  which  the  parties  offer  documents,  statements,  or 
testimony  in  support  of  their  positions.  The  fact-finder  is  also 
tree  to  pursue  other  sources  of  information  relevant  to  the 
issue(s) .  The  initial  agreement  of  the  parties  should  include  a 
deadline  for  receipt  of  the  fact-tinder's  report.  Attachment  F 
is  a  sample  fact-finding  agreement. 

The  fact-tinder  issues  a  formal  report  of  findings,  and 
recommendations  if  appropriate,  to  the  parties,  ALJ  or  the 
court.  If  the  report  is  advisory,  the  findings  and  recommenda¬ 
tions  are  used  to  influence  the  parties'  positions  and  give 
impetus  to  further  settlement  negotiations.  It  the  report  is 
binding,  the  parties  adopt  the  findings  and  recommendations  as 
provisions  of  the  settlement  agreement.  In  case  of  litigation, 
the  findings  will  be  adopted  by  the  judge  or  ALJ  as  "facts"  in 
the  case. 


2 .  Relation  to  Litigation 

Decisions  regarding  pursuit  of  litigation  when  fact-finding 
is  instituted  are  contingent  upon  the  circumstances  of  the  case 
and  the  issues  to  be  referred  to  the  fact-finder.  It  fact-find¬ 
ing  is  undertaken  in  connection  with  an  ongoing  settlement 
negotiation,  in  most  cases  it  is  recommended  that  the  parties 
suspend  negotiations  on  the  issues  requiring  fact-finding  until 
the  tact-finder's  report  is  received.  If  fact-finding  is  part 
of  the  litigation  process,  a  decision  must  be  made  whether  to 
proceed  with  litigation  of  the  rest  of  the  case  or  to  suspend 
litigation  while  awaiting  the  fact-finder's  report. 


771 


ATTACHMENT  A 


MEMORANDUM 

SUBJECT:  Nomination  of  U . S .  v.  XYZ  Co.  for  Non-binding 

Alternative  for  Dispute  Resolution 

FROM:  Deputy  Regional  Administrator 

TO:  Associate  Enforcement  Counsel 

for  Hazardous  Waste  Enforcement 


This  memorandum  is  to  nominate  U . S .  v.  XYZ  Co.  for  alterna¬ 
tive  dispute  resolution  (ADR).  The  case  is  a  CERCLA  enforcement 
action  involving  multiple  PRPs  as  well  as  a  number  of  complex 
technical  and  legal  issues.  The  RI/FS  and  the  record  of  decision 
have  both  been  completed.  We  anticipate  that  the  PRPs  are  inte¬ 
rested  in  settling  this  matter  and,  we  believe,  a  trained  mediator 
will  greatly  aid  negotiations.  The  members  of  the  litigation 
team  concur  in  this  judgment. 

If  we  do  not  hear  to  the  contrary  from  you  or  the  Department 
of  Justice  within  ten  (10)  days,  we  will  presume  that  you  agree 
with  the  nomination  of  this  case  for  ADR.  We  look  forward  to 
working  with  your  offices  in  this  matter. 

cc:  Chief,  Environmental  Enforcement  Section 

Department  of  Justice 
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Attachment  B 


MEMORANDUM 


SUBJECT:  Nomination  of  United  States  v.  ABC  Co.  for  Binding 

Alternative  Dispute  Resolution 

FROM:  Deputy  Regional  Administrator 

TO:  Associate  Enforcement  Counsel  for  Water  Enforcement 


This  memorandum  requests  concurrence  in  the  use  of  a  binding 
fact-finding  procedure  in  United  States  v.  ABC  Co.  The  case 
involves  the  following  facts: 

ABC  Co.  owns  and  operates  a  specialty  chemical  production 
and  formulation  facility.  Wastewater  streams  come  from  a  variety 
of  production  areas  which  change  with  product  demand.  Because 
of  these  diverse  processes,  the  company's  permit  to  discharge 
wastewater  must  be  based  on  the  best  professional  judgment  of 
the  permit  writer  as  to  the  level  of  pollution  control  achievable. 


The  company  was  issued  an  NPDES  permit  in  1986.  The 
authorizes  four  (4)  outfalls  and  contains  limits  for  both 
tional  and  toxic  organic  pollutants.  The  effluent  limita 
the  permit  incorporate  the  Best  Available  Technology  requ 
of  the  Clean  Water  Act  (CWA). 


permit 
conven¬ 
tions  of 
irements 


EPA  filed  a  civil  lawsuit  against  the  company  for  violating 
effluent  limits  of  the  1986  permit.  As  part  of  the  settlement  of 
the  action,  the  company  was  required  to  submit  a  compliance  plan 
which  would  provide  for  modification  of  its  existing  equipment, 
including  institution  of  efficient  operation  and  maintenance 
procedures  to  obtain  compliance  with  the  new  permit.  The  settle¬ 
ment  agreement  provides  for  Agency  concurrence  in  the  company's 
compliance  plan. 

The  company  submitted  a  compliance  plan,  designed  by  in-house 
engineers,  which  proposed  to  slightly  upgrade  their  existing 
activated  sludge  treatment  system.  The  company  has  claimed  that 
this  upgraded  system  provides  for  treatment  adequate  to  meet  the 
permit  limits.  EPA  has  refused  to  concur  in  the  plan  because  EPA 
experts  believe  that  additional  treatment  modifications  to  enhance 
pollutant  removals  are  required  to  meet  permit  limits  on  a  con¬ 
tinuous  basis.  This  enhancement,  EPA  believes,  is  possible  with 
moderate  additional  capital  expenditures. 
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A  fact-finding  panel,  consisting  of  experts  in  utility, 
sanitation  and  chemical  engineering,  is  needed  to  assess  the 
adequacy  of  the  treatment  system  improvements  in  the  compliance 
plan  in  satisfying  permit  requirements.  Resolution  of  this 
issue  by  binding,  neutral  fact-finding  will  obviate  the 
expenditure  of  resources  needed  to  litigate  the  issue. 

We  request  your  concurrence  in  the  nomination  of  this  case 
for  fact-finding  within  ten  (10)  days.  We  look  forward  to 
hearing  from  you. 

cc:  Chief,  Environmental  Enforcement  Section 

Department  of  Justice 
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Attachment  C 
Arbitration  Procedures* * 


SUB PART  A  -  GENERAL 

1 .  Purpose 

This  document  establishes  and  governs  procedures  for  the 
arbitration  of  EPA  disputes  arising  under  [insert  applicable 
statutory  citations]. 

2 .  Scope  and  Applicability 

The  procedures  enunciated  in  this  document  may  be  used  to 
arbitrate  claims  or  disputes  of  the  EPA  regarding  [insert 
applicable  statutory  citations  and  limitations  on  scope,  if 
any.  ) 

SUBPART  B  -  JURISDICTION  OF  ARBITRATOR,  REFERRAL  OF  CLAIMS, 

AND  ARBITRATOR  SELECTION 

1 .  Jurisdiction  of  Arbitrator 

(a)  In  accordance  with  the  procedures  set  forth  in  this 
document,  the  Arbitrator  is  authorized  to  arbitrate 
[insert  applicable  categories  of  claims  or  disputes.] 

(b)  The  Arbitrator  is  authorized  to  resolve  disputes 
and  award  claims  within  the  scope  of  the  issues 
presented  in  the  joint  reguest  for  arbitration. 

2 .  Referral  of  Disputes 

(a)  EPA  [insert  reference  to  mechanism  by  which  EPA  has 

entered  into  dispute,  e . g .  ,  after  EPA  has  issued  demand 
letters  or  an  administrative  order] ,  and  one  or  more 
parties  to  the  case  may  submit  a  joint  reguest  for 
arbitration  of  [EPA's  claim,  or  one  or  more  issues  in 

*  Regulations  applicable  to  section  112  of  SARA  are  currently 
being  prepared. 
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dispute  among  the  parties]  _  [a  group 

authorized  to  arbitrate  such  matters,  e.g.,  the 
National  Arbitration  Association  (NAA)]  if  [restate 
any  general  limitations  on  scope].  The  joint  request 
shall  include:  A  statement  of  the  matter  in  dispute;  a 
statement  of  the  issues  to  be  submitted  for  resolution;  a 
statement  that  the  signatories  consent  to  arbitration  of 
the  dispute  in  accordance  with  the  procedures  established 
by  this  document;  and  the  appropriate  filing  fee. 

(b)  Within  thirty  days  after  submission  of  the  joint  request 
for  arbitration,  each  signatory  to  the  joint  request  shall 
individually  submit  to  the  National  Arbitration  Association 
two  copies  of  a  written  statement  which  shall  include: 

(1)  An  assertion  of  the  parties'  positions  in  the 
matter  in  dispute; 

(2)  The  amount  of  money  in  dispute,  if  appropriate; 

(3)  The  remedy  sought; 

(4)  Any  supporting  documentation  which  the  party 
deems  necessary  to  support  its  position; 

[(5)  A  statement  of  the  legal  standard  applicable  to 
the  claim  and  any  other  applicable  principles  of 
law  relating  to  the  claim;] 

(6)  The  identity  of  any  known  parties  who  are  not 

signatories  to  the  joint  request  for  arbitration;  and 
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(7)  A  recommendation  for  the  locale  for  the  arbitral 
hearing . 

A  copy  of  the  statement  shall  be  sent  to  all  parties. 

3  .  Selection  of  Arbitrator 

(a)  The  NAA  shall  establish  and  maintain  a  National  Panel  of 
Environmental  Arbitrators. 

(b)  After  the  filing  of  the  joint  request  for  arbitration,  the 
NAA  shall  submit  simultaneously  to  all  parties  to  the 
dispute  an  identical  list  of  ten  [five]  names  of  persons 
chosen  from  the  National  Panel  of  Environmental  Arbitrators. 
Each  party  to  the  dispute  shall  have  seven  days  from  the 
date  of  receipt  to  strike  any  names  objected  to,  number 

the  remaining  names  to  indicate  order  of  preference,  and 
return  the  list  to  the  NAA.  If  a  party  does  not  return 
the  list  within  the  time  specified,  all  persons  named 
shall  be  deemed  acceptable.  From  among  the  persons 
who  have  been  approved  .on  all  lists,  and  if  possible,  in 
accordance  with  the  designated  order  of  mutual  preference, 
the  NAA  shall  invite  an  Arbitrator  to  serve.  If  the 
parties  fail  to  agree  upon  any  of  the  persons  named,  or 
if  acceptable  Arbitrators  are  unable  to  serve,  or  if  for 
any  other  reason  the  appointment  cannot  be  made  from  the 
submitted  lists,  the  NAA  shall  make  the  appointment  from 
among  other  members  of  the  Panel  without  the  submission 
of  any  additional  lists.  Once  the  NAA  makes  the  appointment, 
it  shall  immediately  notify  the  parties  of  the  identity 


Ill 


-4- 

of  the  Arbitrator  and  the  date  of  the  appointment. 

(c)  The  dispute  shall  be  heard  and  determined  by  one 
Arbitrator,  unless  the  NAA  decides  that  three  Arbitrators 
should  be  approved  based  on  the  complexity  of  the  issues 
or  the  number  of  parties. 

(d)  The  NAA  shall  notify  the  parties  of  the  appointment  of  the 
Arbitrator  and  send  a  copy  of  these  rules  to  each  party. 

A  signed  acceptance  of  the  case  by  the  Arbitrator  shall 
be  filed  with  the  NAA  prior  to  the  opening  of  the  hearing. 
After  the  Arbitrator  is  appointed,  all  communications 
from  the  parties  shall  be  directed  to  the  Arbitrator. 

(e)  If  any  Arbitrator  should  resign,  die,  withdraw,  or  be 
disqualified,  unable  or  refuse  to  perform  the  duties  of  the 
office,  the  NAA  may  declare  the  office  vacant.  Vacancies 
shall  be  filled  in  accordance  with  the  applicable  provisions 
of  this  Section,  and  unless  the  parties  agree  otherwise, 

the  matter  shall  be  reheard. 

4 .  Disclosure 

(a)  A  person  appointed  as  an  Arbitrator  under  the  above  section 
shall,  within  five  days  of  receipt  of  his  or  her  notice  of 
appointment  disclose  to  the  NAA  any  circumstances  likely 
to  affect  impartiality,  including  (those  factors  listed  in 
section  IV(D)  of  the  accompanying  guidance] 
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(b)  Upon  receipt  of  such  information,  from  an  appointed 
Arbitrator  or  other  source,  the  NAA  shall  on  the  same  day 
communicate  such  information  to  the  parties  and,  if  it 
deems  it  appropriate,  to  the  Arbitrator  and  others. 

(c)  The  parties  may  request  within  seven  days  of  receipt  of 
such  information  from  the  NAA  that  an  Arbitrator  be 
disqualified . 

(d)  The  NAA  shall  make  a  determination  on  any  request  for 
disqualification  of  an  Arbitrator  within  seven  days  after 
the  NAA  receives  any  such  request.  This  determination 
shall  be  within  the  sole  discretion  of  the  NAA,  and  its 
decision  shall  be  final. 

5 .  Intervention  and  Withdrawal 

(a)  Subject  to  the  approval  of  the  parties  and  the  Arbitrator, 
any  person  [insert  applicable  limitations,  if  any,  e . g . 
any  person  with  a  substantial  interest  in  the  subject  of 
the  referred  dispute]  may  move  to  intervene  in  the  arbitral 
proceeding.  Intervening  parties  shall  be  bound  by  rules 
that  the  Arbitrator  may  establish. 

(b)  Any  party  may  for  good  cause  shown  move  to  withdraw  from 
the  arbitral  proceeding.  The  Arbitrator  may  approve  such 
withdrawal,  with  or  without  prejudice  to  the  moving  pai.ty, 
and  may  assess  administrative  fees  or  expenses  against 
the  withdrawing  party  as  the  Arbitrator  deems  appropriate. 
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SUBPART  C  -  HEARINGS  BEFORE  THE  ARBITRATOR 

1 .  Filing  of  Pleadings 

(a)  Any  party  may  file  an  answering  statement  with  the  NAA  no 
later  than  seven  days  from  the  date  of  receipt  of  an 
opposing  party's  written  statement.  A  copy  of  any 
answering  statement  shall  be  served  upon  all  parties. 

(b)  Any  party  may  file  an  amended  written  statement  with 
the  NAA  prior  to  the  appointment  of  the  Arbitrator.  A 
copy  of  the  amended  written  statement  shall  be  served 
upon  all  parties.  After  the  Arbitrator  is  appointed, 
however,  no  amended  written  statement  may  be  submitted 
except  with  the  Arbitrator's  consent. 

[(c)  Any  party  may  file  an  answering  statement  to  the  amended 
written  statement  with  the  NAA  no  later  than  seven  days 
from  the  date  of  receipt  of  an  opposing  party's  amended 
written  statement.  A  copy  of  any  answering  statement 
shall  be  served  upon  all  parties.) 

2 .  Pre-hearing  Conference 

At  the  reguest  of  o~e  or  more  of  the  parties  or  at  the 
discretion  of  the  Arbitrator,  a  pre-hearing  conference  with  the 
Arbitrator  and  the  parties  and  their  counsel  will  be  scheduled  in 
appropriate  cases  to  arrange  for  an  exchange  of  information, 
including  witness  statements,  documents,  and  the  stipulation 
of  uncontested  facts  to  expedite  the  arbitration  proceedings. 

The  Arbitrator  may  encourage  further  settlement  discussions 
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dur i ng  the  pre-hearing  conference  to  expedite  the  arbitration 
proceedings.  Any  pre-hearing  conference  must  be  held  within 
sixty  days  of  the  appointment  of  the  Arbitrator. 

3 •  Arbitral  Hearing 

(a)  The  Arbitrator  shall  select  the  locale  for  the  arbitral 
hearing,  giving  due  consideration  to  any  recommendations 
by  the  parties. 

(b)  The  Arbitrator  shall  fix  the  time  and  place  for  the 
hearing . 

(c)  The  hearing  shall  commence  within  thirty  days  of  the 
pre-hearing  conference,  if  such  conference  is  held,  or 
within  sixty  [thirty]  days  of  the  appointment  of  the 
Arbitrator,  if  no  pre-hearing  conference  is  held.  The 
Arbitrator  shall  notify  each  party  by  mail  of  the 
hearing  at  least  thirty  days  in  advance,  unless  the  parties 
by  mutual  agreement  waive  such  notice  or  modify  the  terms 
thereof . 

(d)  Any  party  may  be  represented  by  counsel.  A  party  who 
intends  to  be  represented  shall  notify  the  other  parties 
and  the  Arbitrator  of  the  name  and  address  of  counsel  at 
least  three  days  prior  to  the  date  set  for  the  hearing  at 
which  counsel  is  to  appear.  When  an  arbitration  is 
initiated  by  counsel,  or  where  an  attorney  replies  for 
the  other  parties,  such  notice  is  deemed  to  have  been 


g iven  . 
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(e)  The  Arbitrator  shall  make  the  necessary  arrangements  for 
making  a  record  of  the  arbitral  hearing. 

(f)  The  Arbitrator  shall  make  the  necessary  arrangements  for 
the  services  of  an  interpreter  upon  the  request  of  one  or 
more  of  the  parties,  and  the  requesting  parties  shall 
assume  the  cost  of  such  service. 

(g)  The  Arbitrator  may  halt  the  procedings  upon  the  request  of 
any  party  or  upon  the  Arbitrator's  own  initiative. 

(h)  The  Arbitrator  shall  administer  oaths  to  all  witnesses 
before  they  testify  at  the  arbitral  hearing. 

(i)  (1)  A  hearing  shall  be  opened  by  the  recording  of  the 

place,  time,  and  date  of  the  hearing,  the  presence 
of  the  Arbitrator  and  parties,  and  counsel  if  any, 
and  by  the  receipt  by  the  Arbitrator  of  the  written 
statements,  amended  written  statements,  if  any,  and 
answering  statements,  if  any.  The  Arbitrator  may,  at 
the  beginning  of  the  hearing,  ask  for  oral  statements 
clarifying  the  issues  involved. 

(2)  The  EPA  shall  then  present  its  case,  information  and 
witnesses,  if  any,  who  shall  answer  questions  posed 
by  both  parties.  The  Arbitrator  has  discretion  to 
vary  this  procedure  but  shall  afford  full  and  equal 
opportunity  to  all  parties  for  the  presentation 

of  any  material  or  relevant  information. 

(3)  Exhibits,  when  offered  by  any  party,  may  be  received 
by  the  Arbitrator.  The  names  and  addresses  of  all 
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witnesses,  and  exhibits  in  the  order  received,  shall 
be  part  of  the  record. 

(j)  The  arbitration  may  proceed  in  the  absence  of  any  party 
which,  after  notification,  fails  to  be  present  or  fails  to 
obtain  a  stay  of  proceedings.  If  a  party,  after  notification, 
fails  to  be  present,  fails  to  obtain  a  stay,  or  fails  to 
present  information,  the  party  will  be  in  default 

and  will  have  waived  the  right  to  be  present  at  the 
arbitration.  A  decision  shall  not  be  made  solely  on  the 
default  of  a  party.  The  Arbitrator  shall  require  the 
parties  who  are  present  to  submit  such  information  as  the 
Arbitrator  may  require  for  the  making  of  a  decision. 

( k )  Information  and  Evidence 

(1)  The  parties  may  offer  information  as  they  desire, 
subject  to  reasonable  limitations  as  the  Arbitrator  deems 
appropriate,  and  shall  produce  additional  information  as 
the  Arbitrator  may  deem  necessary  to  an  understanding  and 
determination  of  the  dispute.  The  Arbitrator  shall  be 

the  judge  of  the  relevancy  and  materiality  of  the  information 
offered,  and  conformity  to  legal  rules  of  evidence  shall 
not  be  necessary. 

(2)  All  information  shall  be  introduced  in  the  presence 
of  the  Arbitrator  and  all  parties,  except  where  any  of 
the  parties  has  waived  the  right  to  be  present  pursuant 
to  paragraph  (j)  of  this  section.  All  information 
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pertinent  to  the  issues  presented  to  the  Arbitrator  for 
decision,  whether  in  oral  or  written  form,  shall  be  made 
a  part  of  the  record. 

(l)  The  Arbitrator  may  receive  and  consider  the  evidence 

of  witnesses  by  affidavit,  interrogatory  or  deposition, 
but  shall  give  the  information  only  such  weight  as  the 
Arbitrator  deems  appropriate  after  consideration  of  any 
objections  made  to  its  admission. 

(m)  After  the  presentation  of  all  information,  the  Arbitrator 
shall  specifically  inguire  of  all  parties  whether  they 
have  any  further  information  to  offer  or  witnesses  to  be 
heard.  Upon  receiving  negative  replies,  the  Arbitrator 
shall  declare  the  hearing  closed  and  minutes  thereof 
shall  be  recorded. 

(n)  The  parties  may  provide,  by  written  agreement,  for  the 
waiver  of  the  oral  hearing. 

(o)  All  documents  not  submitted  to  the  Arbitrator  at  the 
hearing,  but  arranged  for  at  the  hearing  or  by  subsequent 
agreement  of  the  parties,  shall  be  filed  with  the  Arbitrator. 
All  parties  shall  be  given  an  opportunity  to  examine 
documents . 

4 .  Arbitral  Decision 

(a)  The  Arbitrator  shall  render  a  decision  within  thirty  [five] 
days  after  the  hearing  is  declared  closed  except  if: 

(1)  All  parties  agree  in  writing  to  an  extension;  or 
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(2)  The  Arbitrator  determines  that  an  extension  of  the 
time  limit  is  necessary. 

(b)  The  decision  of  the  Arbitrator  shall  be  signed  and  in 
writing.  It  shall  contain  a  brief  statement  of  the  basis 
and  rationale  for  the  Arbitrator's  determination.  At  the 
close  of  the  hearing,  the  Arbitrator  may  issue  an  oral 
opinion  which  shall  be  incorporated  into  a  subsequent  written 
opinion . 

(c)  The  Arbitrator  may  grant  any  remedy  or  relief  within  the 
scope  of  the  issues  presented  in  the  joint  request  for 
arbitration . 

(d)  The  Arbitrator  shall  assess  arbitration  fees  and  expenses 
in  favor  of  any  party,  and,  in  the  event  any  administra¬ 
tive  fees  or  expenses  are  due  the  NAA,  in  favor  of  the 
NAA. 

(e)  If  the  dispute  has  been  heard  by  three  Arbitrators,  all 
decisions  and  awards  must  be  made  by  at  least  a  majority, 
unless  the  parties  agree  in  writing  otherwise. 

(f)  If  the  parties  settle  their  dispute  during  the  course  of 
the  arbitration,  the  Arbitrator,  upon  the  parties'  request, 
may  set  forth  the  terms  of  the  agreed  settlement. 

(g)  The  Arbitrator  shall  mail  to  or  serve  the  decision  on 
the  parties. 

(h)  The  Arbitrator  shall,  upon  written  request  of  any  party, 
furnish  certified  facsimiles  of  any  papers  in  the  Arbittatoi  s 
possession  that  may  by  required  in  judicial  proceedings 
relating  to  the  arbitration. 
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SUBPART  D  -  APPEALS,  FEES  AND  OTHER  PROVISIONS 
1 .  Appeals  Procedures 

(a)  Any  party  may  appeal  the  award  or  decision  within  thirty 
days  of  notification  of  the  decision.  Any  such  appeal 
shall  be  made  to  the  [insert  "Federal  district  court  for 
the  district  in  which  the  arbitral  hearing  took  place"  or 
"Chief  Judicial  Officer,  U.S.  Environmental  Protection 
Agency" ]  . 

(b)  The  award  or  decision  of  the  Arbitrator  shall  be  binding 
and  conclusive,  and  shall  not  be  overturned  unless  achieved 
through  fraud,  misrepresentation,  abuse  of  discretion, 
other  misconduct  by  any  of  the  parties,  or  mutual  mistake 
of  fact.  [Insert  "No  court  shall"  or  "The  Chief  Judicial 
Officer  shall  not"]  have  jurisdiction  to  review  the  award 
or  decision  unless  there  is  a  verified  complaint  with 
supporting  affidavits  attesting  to  specific  instances 

of  such  fraud,  misrepresentation,  abuse  of  discretion, 
other  misconduct,  or  mutual  mistake  of  fact. 

(c)  Judgment  upon  the  arbitration  award  may  be  entered  in 

any  Federal  district  court  having  jurisdiction.  The  award 
may  be  enforced  in  any  Federal  district  court  having 
jurisdiction. 

(d)  Except  as  provided  in  paragraph  (c),  no  award  or  decision 
shall  be  admissible  as  evidence  of  any  issue  of  fact  or 
law  in  any  proceeding  brought  under  any  other  provision 


786 


-13- 

of  [insert  applicable  statutory  acronyms]  or  any  other 
provision  of  law,  nor  shall  any  prearbitral  settlement  be 
admissible  as  evidence  in  any  such  proceeding.  Arbitration 
decisions  shall  have  no  precedential  value  for  future 
arbitration,  administrat iave  or  judicial  proceedings. 

2 .  Administrative  Fees,  Expenses,  and  Arbitrator's  Fee 

(a)  The  NAA  shall  prescribe  an  Administrative  Fee  Schedule 
and  a  Refund  Schedule.  The  schedules  in  effect  at  the 
time  of  filing  or  the  time  of  refund  shall  be  applicable. 

The  filing  fee  shall  be  advanced  by  the  parties  to  the 
NAA  as  part  of  the  joint  reguest  for  arbitration,  subject 
to  apportionment  of  the  total  administrative  fees  by  the 
Arbitrator  in  the  award.  If  a  matter  is  withdrawn  or 
settled,  a  refund  shall  be  made  in  accordance  with  the 
Refund  Schedule. 

(b)  Expenses  of  witnesses  shall  be  borne  by  the  party  presenting 
such  witnesses.  The  expense  of  the  stenographic  record 

and  all  transcripts  thereof  shall  be  prorated  equally 
among  all  parties  ordering  copies,  unless  otherwise 
agreed  by  the  parties,  or  unless  the  Arbitrator  assesses 
such  expenses  or  any  part  thereof  against  any  specified 
party  in  the  award. 

(c)  The  per  diem  fee  for  the  Arbitrator  shall  be  agreed  upon 
by  the  parties  and  the  NAA  prior  to  the  commencement  of 
any  activities  by  the  Arbitrator.  Arrangements  fo- 
compensation  of  the  Arbitrator  shall  be  made  by  the  NAA. 
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(d)  The  NAA  may  require  an  advance  deposit  from  the  parties 
to  defray  the  Arbitrator's  Fee  and  the  Administrative 
Fee,  but  shall  render  an  accounting  to  the  parties  and 
return  any  balance  of  such  deposit  in  accordance  with 
the  Arbitrator's  award. 

3 .  Miscellaneous  Provisions 

(a)  Any  party  who  proceeds  with  the  arbitration  after  know¬ 
ledge  that  any  provision  or  requirement  of  this  Part 
has  not  been  complied  with,  and  who  fails  to  object 
either  orally  or  in  writing,  shall  be  deemed  to 

have  waived  the  right  to  object.  An  objection,  whether 
oral  or  written,  must  be  made  at  the  earliest  possible 
opportunity . 

(b)  Before  the  selection  of  the  Arbitrator,  all  oral  or 
written  communications  from  the  parties  for  the  Arbitra¬ 
tor's  cons ide ra t i on  shall  be  directed  to  the  NAA  for 
eventual  transmittal  to  the  Arbitrator. 

(c)  Neither  a  party  nor  any  other  interested  person  shall 
engage  in  ex  parte  communication  with  the  Arbitrator. 

(d)  All  papers  connected  with  the  arbitration  shall  be  served 
on  an  opposing  party  either  by  personal  service  or  United 
States  mail,  First  Class,  addressed  to  the  party's  attorney, 
or  if  the  party  is  not  represented  by  an  attorney  or  the 
attorney  cannot  be  located,  to  the  last  known  address  of 
the  party. 
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ATTACHMENT  D 
MEDIATION  PROTOCOLS 


I.  PARTICIPANTS 

A.  Interests  Represented.  Any  interest  that  would  be 
substantially  affected  by  EPA's  action  in 
[specify  case]  may  be  represented.  Parties  may 
group  together  into  caucuses  to  represent  allied 
interests  . 

B.  Additional  Parties.  After  negotiations  have  begun,  addi¬ 
tional  parties  may  join  the  negotiations  only  with  the 
concurrence  of  all  parties  already  represented. 

C.  Representatives .  A  representative  of  each  party  or 
alternate  must  attend  each  full  negotiating  session. 

The  designated  representative  may  be  accompanied  by  such 
other  individuals  as  the  representative  believes  is 
appropriate  to  represent  his/her  interest,  but  only  the 
designated  representative  will  have  the  privilege  of 
sitting  at  the  negotiating  table  and  of  speaking 
during  the  negotiations,  except  that  any  repre¬ 
sentative  may  call  upon  a  technical  or  legal  adviser 
to  elaborate  on  a  relevant  point. 

II.  DECISIONMAKING 

A.  Agendas .  Meeting  agendas  will  be  developed  by  consensus. 
Agendas  will  be  provided  before  every  negotiating 
session . 

B.  Caucus.  A  caucus  can  be  declared  by  any  participant  at 
any  time.  The  participant  calling  the  caucus  will  inform 
the  others  of  the  expected  length  of  the  caucus. 

III.  SAFEGUARDS  FOR  THE  PARTIES 

A.  Good  Faith.  All  participants  must  act  in  good  faith  in 
all  aspects  of  these  negotiations.  Specific  offers, 
positions,  or  statements  made  during  the  negotiations 
may  not  be  used  by  other  parties  for  any  other  purpose 

or  as  a  basis  for  pending  or  future  litigation.  Personal 
attacks  and  prejudiced  statements  are  unacceptable. 

B .  Right  to  Withdraw.  Parties  may  withdraw  from  the 
negotiations  at  any  time  without  prejudice.  Withdrawing 
parties  remain  bound  by  protocol  provisions  on  public 
comment  and  confidentiality. 
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C.  Minutes .  Sessions  shall  not  be  recorded  verbatim. 

Formal  minutes  of  the  proceedings  shall  not  be  kept. 

D.  Confidentiality  and  the  Use  of  Information 

(1)  [All  parties  agree  not  to  withhold  relevant  information. 
If  a  party  believes  it  cannot  or  should  not  release 
such  information,  it  will  provide  the  substance  of 

the  information  in  some  form  (such  as  by  aggregating 
data,  by  deleting  nor.-relevant  confidential  informa¬ 
tion,  by  providing  summaries,  or  by  furnishing  it 
to  a  neutral  consultant  to  use  or  abstract)  or  a 
general  description  of  it  and  the  reason  for  not 
providing  it  directly.] 

(2)  [Parties  will  provide  information  called  for  by  this 
paragraph  as  much  in  advance  of  the  meetings  as 
possible. ] 

(3)  The  entire  process  is  confidential.  The  parties  and 
the  mediator  will  not  disclose  information  regarding 
the  process,  including  settlement  terms,  to  third 
parties,  unless  the  participants  otherwise  agree.  The 
process  shall  be  treated  as  compromise  negotiation 
for  purposes  of  the  Federal  Pules  of  Evidence  and 
state  rules  of  evidence.  The  mediator  will  be 
disqualified  as  a  witness,  consultant  or  expert  in 
any  pending  or  future  action  relating  to  the  subject 
matter  of  the  mediation,  including  those  between 
persons  not  parties  to  the  mediation.  Failure  to 
meet  the  confidentiality  or  press  requirements  of 
these  protocols  is  a  basis  for  exclusion  from  the 
negotiations . 

IV.  SCHEDULE 

A.  Time  and  location.  Negotiating  sessions  will  initially 

be  held  _ _  [insert  how  often].  The  first 

negotiating  session  is  scheduled  for  _ _ . 

Unless  otherwise  agreed  upon,  a  deadline  of  _ 

months  for  the  negotiations  will  be  established. 

The  location  of  the  meetings  will  be  decided  by  the 
participants . 

B.  Discontinue  if  unproductive.  The  participants  may  dis¬ 
continue  negotiations  at  any  time  if  they  do  not  appear 
product ive . 
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V.  Press 


A.  [Joint  Statements.  A  joint  press  statement  shall  be 
agreed  to  by  the  participants  at  the  conclusion 
of  each  session.  A  joint  concluding  statement  shall 
be  agreed  to  by  the  participants  and  issued  by  the 
mediator  at  the  conclusion  of  the  process.  Participants 
and  the  mediator  shall  respond  to  press  inguires  within 
the  spirit  of  the  press  statement  agreed  to  at  the 
conclusion  of  each  session.] 

B-  [Meetings  with  the  Press.  Participants  and  the 

mediator  will  strictly  observe  the  protocols  regarding 
confidentiality  in  all  contacts  with  the  press  and 
in  other  public  forums.  The  mediator  shall  be 
available  to  discuss  with  the  press  any  guestions  on 
the  process  and  progress  of  the  negotiations.  No 
party  will  hold  discussions  with  the  press  concerning 
specific  offers,  positions,  or  statements  made  during 
the  negotiations  by  any  other  party.] 

VI.  MEDIATOR 

A  neutral  mediator  will  work  with  all  the  parties  to 
ensure  that  the  process  runs  smoothly. 

VII.  APPROVAL  OF  PROPOSALS 

A.  Partial  Approval.  It  is  recognized  that  unqualified 
acceptance  of  individual  provisions  is  not  possible 
out  of  context  of  a  full  and  final  agreement.  However, 
tentative  agreement  of  individual  provisions  or  portions 
thereof  will  be  signed  by  initialing  of  the  agreed 

upon  items  by  the  representatives  of  all  interests 
represented.  This  shall  not  preclude  the  parties  from 
considering  or  revising  the  agreed  upon  items  by  mutual 
consent . 

B.  Final  Approval.  Upon  final  agreement,  all  representatives 
shall  sign  and  date  the  appropriate  document.  It  is 
explicitly  recognized  that  the  representatives  of  the 
U.S.  EPA  do  not  have  the  final  authority  to  agree  to  any 
terms  in  this  case.  Final  approval  must  be  obtained 

from  _  [insert  names  of  proper  officials]. 
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VIII.  EFFECTIVE  DATE 

These  protocols  shall  be  effective  upon  the  signature  of  the 
representatives . 

For  the  U.S.  Environmental  Protection  Agency 


Signature 


Date 


For 


[Name  of  violator] 


Signature 


Date 
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Attachment  E 

AGREEMENT  TO  INSTITUTE  MINI-TRIAL  PROCEEDINGS 

The  United  States  Environmental  Protection  Agency  (EPA) 
and  XY2  Corporation,  complainant  and  respondent,  respectively, 

in  the  matter  of  XY2  Corp .  ,  Docket  No.  _ ,  agree  to 

the  alternative  dispute  resolution  procedure  set  forth  in 
this  document  for  the  purpose  of  fostering  the  potential 
settlement  of  this  case.  This  agreement,  and  all  of  the 
actions  that  are  taken  pursuant  to  this  agreement,  are 
confidential.  They  are  considered  to  be  part  of  the  settlement 
process  and  subject  to  the  same  privileges  that  apply  to 
settlement  negotiations. 

1.  The  parties  agree  to  hold  a  mini-trial  to  inform 
their  management  representatives  of  the  theories,  strengths, 
and  weaknesses  of  the  parties'  respective  positions.  At  the 
mini-trial,  each  side  will  have  the  opportunity  and  responsibility 
to  present  its  "best  case"  on  all  of  the  issues  involved  in 

this  proceeding. 

2.  Management  Representatives  of  both  parties,  including 
an  EPA  official  and  an  XYZ  official  at  the  Division  Vice 
President  level  or  higher,  will  attend  the  mini-trial.  The 
representatives  have  authority  to  settle  the  dispute. 

3.  A  mutually  selected  "Neutral  Advisor"  will  attend  the 
mini-trial.  The  Neutral  Advisor  will  be  chosen  in  the 

following  manner.  By  _ ,  [insert  date]  the  parties 

shall  exchange  a  list  of  five  potential  Neutral  Advisors 
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selected  from  the  list  of  candidates  offered  by  _ 

[insert  neutral  organization).  The  potential  candidates 
shall  be  numbered  in  order  of  preference.  The  candidate  who 
appears  on  both  lists  and  who  has  the  lowest  total  score 
shall  be  selected  as  the  Neutral  Advisor.  If  no  candidate 
appears  on  both  lists,  the  parties  shall  negotiate  and  shall 

select  and  agree  upon  a  Neutral  Advisor  by  _ 

[ insert  date] . 

4.  The  fees  and  expenses  of  the  Neutral  Advisor  will  be 
borne  equally  by  both  parties.  [However,  if  the  Neutral 
Advisor  provides  an  opinion  as  to  how  the  case  should  be 
resolved,  and  a  party  does  not  follow  the  recommended 
disposition  of  the  Neutral  Advisor,  that  party  shall  bear  the 
Advisor’s  entire  fees  and  expenses.) 

5.  Neither  party,  nor  anyone  on  behalf  of  either  party, 
shall  unilaterally  approach,  contact  or  communicate  with  the 
Advisor.  The  parties  and  their  attorneys  represent  and 
warrant  that  they  will  make  a  diligent  effort  to  ascertain 
all  prior  contact  between  themselves  and  the  Neutral  Advisor, 
and  that  all  such  contacts  will  be  disclosed  to  counsel  for 
the  opposing  party. 

6.  Within  10  days  after  the  appointment  of  the  Neutral 
Advisor,  mutually  agreed  upon  basic  source  material  will  be 
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jointly  sent  to  the  Neutral  Advisor  to  assist  him  or  her  in 
familiarizing  himself  or  herself  with  the  basic  issues  of  the 
case.  This  material  will  consist  of  neutral  matter  including 
this  agreement,  the  complaint  and  answer,  the  statute,  any 
relevant  Agency  guidance,  a  statement  of  interpretation  and 
enforcement  policy,  the  applicable  civil  penalty  policy,  and 
any  correspondence  between  the  parties  prior  to  the  filing 
of  the  complaint. 

7.  All  discovery  will  be  completed  in  the  _ 

[insert  number]  working  days  following  the  execution  of  this 
agreement.  Neither  party  shall  propound  more  than  25  inter¬ 
rogatories  or  reguests  for  admissions,  including  subparts; 
nor  shall  either  party  take  more  than  five  depositions  and 
no  deposition  shall  last  more  than  three  hours.  Discovery 
taken  during  the  period  prior  to  the  mini-trial  shall  be 
admissible  for  all  purposes  in  this  litigation,  including 
any  subsequent  hearing  before  [a  federal  judge  or  administrative 
law  judge]  in  the  event  this  mini-trial  does  not  result  in  a 
resolution  of  this  dispute.  It  is  agreed  that  the  pursuit 
of  discovery  during  the  period  prior  to  the  mini-trial  shall 
not  restrict  either  party's  ability  to  take  additional  discovery 
at  a  later  date.  In  particular,  it  is  understood  and  agreed 
that  partial  depositions  may  be  necessary  to  prepare  for  the 
mini-trial.  If  this  matter  is  not  resolved  informally  as  a 
result  of  this  procedure,  more  complete  depositions  of  the 
same  individuals  may  be  necessary.  In  that  event,  the  partial 
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depositions  taken  during  this  interim  period  shall  in  n^  way 
foreclose  additional  depositions  of  the  same  individual  regarding 
the  same  or  additional  subject  matter  for  a  later  hearing. 

8.  By  _ ,  [insert  date]  the  parties  shall 

exchange  all  exhibits  they  plan  to  use  at  the  mini-trial, 

and  send  copies  at  the  same  time  to  the  Neutral  Advisor.  On 
the  same  date  the  parties  also  shall  exchange  and  submit  to 
the  Neutral  Advisor  and  to  the  designated  trial  attorney  for 
the  opposing  side:  (a)  introductory  statements  no  longer  than 
25  double-spaced  pages  (not  including  exhibits),  (b)  the 
names  of  witnesses  planned  for  the  mini-trial,  and  (c)  all 
documentary  evidence  proposed  for  utilization  at  the  mini-tial. 

9.  Two  weeks  before  the  mini-trial,  if  he  or  she  so 
desires  and  if  the  parties  agree,  the  Neutral  Advisor  may 
confer  jointly  with  counsel  for  both  parties  to  resolve  any 
outstanding  procedural  guestions. 

10.  The  mini-trial  proceeding  shall  be  held  on  _ , 

and  shall  take  _  day(s).  The  morning  proceedings  shall  begin 

at  _  a.m.  and  shall  continue  until  _  a.m.  The  afternoon's 

proceedings  shall  begin  at  _  p.m.  and  continue  until  _  p.m. 


A  sample  two  day  schedule  follows: 
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Day  1 


8:  30 

a  .m . 

- 

12:00  Noon 

EPA's  position  and  case  presentation 

12:00 

Noon 

- 

1:00 

p  .m . 

Lunch* 

1:00 

p .  m . 

- 

2:30 

p  .  m . 

XYZ's  cross-examination 

2:30 

p  .m . 

- 

4:00 

p .  m . 

EPA's  re-examination 

4:00 

p .  m . 

- 

5:00 

p  .m . 

Open  question  and  answer  period 

Day  2 

8:  30 

a  .m 

- 

12:00 

Noon 

XYZ's  position  and  case  presentation 

12:00 

Noon 

- 

1:00 

p  .m . 

Lunch* 

1:  00 

p .  m . 

- 

2:  30 

p  .  m . 

EPA's  cross-examination 

2:30 

p  .  m . 

- 

3:00 

p  .m . 

XYZ's  re-examination 

3:00 

p .  m . 

- 

4:30 

p .  m . 

Open  question  and  answer  period 

4:30 

p .  m . 

- 

4:45 

p .  m . 

EPA's  closing  argument 

4:45 

p  .m . 

- 

5:00 

p  .m . 

XYZ's  closing  argument 

‘Flexible  time  period  for  lunch  of  a  stated  duration. 
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11.  The  presentations  at  the  mini-trial  will  be  informal. 
Formal  rules  of  evidence  will  not  apply,  and  witnesses  may  provide 
testimony  in  the  narrative.  The  management  representatives 

may  question  a  witness  at  the  conclusion  of  the  witness' 
testimony  for  a  period  not  exceeding  ten  minutes  per  witness. 

In  addition,  at  the  conclusion  of  each  day's  presentation, 
the  management  repesentat ives  may  ask  any  further  questions 
that  they  deem  appropriate,  subject  to  the  time  limitations 
specified  in  paragraph  10.  Cross-examination  will  occur  at 
the  conclusion  of  each  party's  direct  case  presentation. 

12.  At  the  mini-trial  proceeding,  the  trial  attorneys 
will  have  complete  discretion  to  structure  their  presentations 
as  desired.  Forms  of  presentation  include,  but  are  not 
limited  to,  expert  witnesses,  lay  witnesses,  audio  visual 
aids,  demonstrative  evidence,  and  oral  argument.  The  parties 
agree  that  there  will  be  no  objection  by  either  party  to 

the  form  or  content  of  the  other  party's  presentation. 

13.  In  addition  to  asking  clarifying  guestions,  the  Neutral 
Advisor  may  act  as  a  moderator.  However,  the  Neutral  Advisor 
will  not  preside  like  a  judge  or  arbitrator,  nor  have  the 

power  to  limit,  modify  or  enlarge  the  scope  or  substance  of 
the  parties'  presentations.  The  presentations  will  not  be 
recorded,  but  either  party  may  take  notes  of  the  proceedings. 

14.  In  addition  to  counsel,  each  management  representative 
may  have  advisors  in  attendance  at  the  mini-trial,  provided 
that  all  parties  and  the  Neutral  Advisor  shall  have  been 
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.notified  of  the  identity  of  such  advisors  at  least  ten  days 
before  commencement  of  the  mini-trial. 

15.  At  the  conclusion  of  the  mini-trial,  the  management 
representatives  shall  meet,  by  themselves,  and  shall  attempt 
to  agree  on  a  resolution  of  the  dispute.  By  agreement,  other- 
members  of  their  teams  may  be  invited  to  participate  in  the 
meetings . 

16.  At  the  request  of  any  management  representative, 
the  Neutral  Advisor  will  render  an  oral  opinion  as  to  the 
likely  outcome  at  trial  of  each  issue  raised  during  the  mini¬ 
trial.  Following  that  opinion,  the  management  representatives 
will  again  attempt  to  resolve  the  dispute.  If  all  management 
representatives  agree  to  request  a  written  opinion  on  such 
matters,  the  Neutral  Advisor  shall  render  a  written  opinion 
within  14  days.  Following  issuance  of  any  such  written 
opinion,  the  management  representatives  will  again  attempt 

to  resolve  the  dispute. 

17.  If  the  parties  agree,  the  [adminstrative  law  judge  or 
federal  district  court  judge]  may  be  informed  in  a  confidential 
communication  that  an  alternative  dispute  resolution  procedure 
is  being  employed,  but  neither  party  shall  inform  the 
[administrative  law  judge  or  federal  district  court  judge] 

at  any  time  as  to  any  aspect  of  the  mini-trial  or  of  the 
Advisor.  Furthermore,  the  parties  may  file  a  joint  motion  to 
suspend  proceedings  in  the  _ _  [appropriate  court]  in 


this  case. 


The  motion  shall  advise  the  court  that  the  suspension 
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is  for  the  purpose  of  conducting  a  mini-trial.  The  court  will 
be  advised  as  to  the  time  schedule  established  for  completing 
the  mini-trial  proceedings.  Written  and  oral  statements 
made  by  one  party  in  the  course  of  the  mini-trial  proceedings 
cannot  be  utilized  by  the  other  party  and  shall  be  inadmissible 
at  the  hearing  of  this  matter  before  the  [administrative  law 
judge  or  federal  district  court  judge]  for  any  purpose, 
including  impeachment.  However,  documentary  evidence  that 
is  otherwise  admissible  shall  not  be  rendered  inadmissible 
as  a  result  of  its  use  at  the  mini-trial. 

18.  Any  violation  of  these  rules  by  either  party  will 
seriously  prejudice  the  opposing  party  and  be  prima  facie 
grounds  for  a  motion  for  a  new  hearing;  and  to  the  extent 
that  the  violation  results  in  the  communication  of  information 

to  the  [administrative  law  judge  or  federal  district  court  judge] 
contrary  to  the  terms  of  this  agreement,  it  shall  be  prima 
facie  grounds  for  recusal  of  the  [administrative  law  judge  or 
federal  district  court  judge].  Moreover,  notwithstanding  the 
provisions  of  Paragraph  4  above,  any  violation  of  these  rules 
by  either  party  will  entitle  the  opposing  party  to  full 
compensation  for  its  share  of  the  Neutral  Advisor's  fees  and 
expenses,  irrespective  of  the  outcome  of  any  administrative 
or  court  proceeding. 

19.  The  Neutral  Advisor  will  be  disqualified  as  a  hearing 
witness,  consultant,  or  expert  for  either  party,  and  his  or  her 
advisory  response  will  be  inadmissible  for  all  purposes  in 
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this  or  any  other  dispute  involving  the  parties.  The  Neutral 
Advisor  will  treat  the  subject  matter  of  the  presentations 
as  confidential  and  will  refrain  from  disclosing  any  trade 
secret  information  disclosed  by  the  parties.  After  the 
Advisor  renders  his  or  her  opinion  to  the  parties,  he  or  she 
shall  return  all  materials  provided  by  the  parties  (  including 
any  copies)  and  destroy  all  notes  concerning  this  matter. 

Dated:  Dated: 


By :  _  By :  _ 

Attorney  for  United  States  Attorney  for  XYZ 

Environmental  Protection  Corporation 

Agency 

Affirmation  of  Neutral  Advisor: 

I  agree  to  the  foregoing  provisions  of  this  Alternative 
Dispute  Resolution  Agreement. 

Dated:  _ _______ 


Signed : 


Neutral  Advisor 
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Attachment  F 

UNITED  STATES 

ENVIRONMENTAL  PROTECTION  AGENCY 

In  the  Matter  of  ) 

) 

XYZ  Corporation,  )  Docket  No. 

) 

Respondent  ) 

ALTERNATIVE  DISPUTE  RESOLUTION  PROCEDURES 

A.  General  Provisions 

1.  Purpose 

2.  Definitions 

B.  Guidelines  for  Conduct  of  Neutral  Factfinding 

1.  Scope  and  Applicability 

2.  Jurisdiction  of  Neutral  Factfinder 

3.  Selection  of  Neutral  Factfinder 

4.  Information  Regarding  Dispute 

5.  Determination  of  Neutral  Factfinder 

6.  Confidentiality 

7.  Appeals  Procedures 

8.  Administrative  Fees,  Expenses,  and  Neutral  Factfinder's  Fee 
Miscellaneous  Provisions 


9. 
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A.  GENERAL  PROVISIONS 
1 •  Purpose 

This  agreement  contains  the  procedures  to  be  followed 

for  disputes  which  arise  over  _  [state  issue(s)]. 

2 .  Definitions 

Terms  not  defined  in  this  section  have  the  meaning  given  by 

_  [state  applicable  statute(s)  and  section(s)]. 

All  time  deadlines  in  these  alternative  dispute  resolution  (ADR) 
procedures  are  specified  in  calendar  days.  Except  when 
otherwise  specified: 

(a)  "Act"  means  [state  applicable  statute(s)  and  citation  in 
U.S.  Code]. 

(b)  "NAO"  means  any  neutral  administrative  organization 
selected  by  the  parties  to  administer  the  reguirements  of 
the  ADR  procedures. 

(c)  "Neutral  Factfinder"  means  any  person  selected  in  accordance 
with  and  governed  by  the  provisions  of  these  ADR  procedures. 

(d)  "Party"  means  EPA  and  the  XYZ  Corporation. 

B.  GUIDELINES  FOR  CONDUCT  OF  NEUTRAL  FACTFINDING 

1 .  Scope  and  Applicability 

The  ADR  procedures  established  by  this  document  are 

for  disputes  arising  over  _  [state  issue(s)]. 

2 .  Jurisdiction  of  Neutral  Factfinder 

In  accordance  with  the  ADR  procedures  set  forth  in  this 
discument,  the  Neutral  Factfinder  is  authorized  to  issue 
determinations  of  fact  regarding  disputes  over  _ 
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_  [state  issue(s)],  and  any  other  issues 

authorized  by  the  parties. 

3 .  Selection  of  Neutral  Factfinder 

The  Neutral  Factfinder  will  be  chosen  by  the  parties  in 
the  following  manner. 

(a)  The  parties  shall  agree  upon  a  neutral  adminis¬ 
trative  organization  (NAO)  to  provide  services  to  the 
parties  as  specified  in  these  ADR  procedures. 

The  parties  shall  jointly  request  the  NAO  to  provide 
them  with  a  list  of  three  to  five  (3-5)  potential  Neutral 
Fact-finders.  Either  party  may  make  recommendations  to  the 
NAO  of  qualified  individuals.  Within  ten  (10) 
days  after  the  receipt  of  the  list  of  potential  Neutral 
Factfinders,  the  parties  shall  numerically  rank  the 
listed  individuals  in  order  of  preference  and  simultane¬ 
ously  exchange  such  rankings.  The  individuals  with 
the  three  (3)  lowest  combined  total  scores  shall  be 
selected  as  finalists.  Within  ten  (10)  days  after  such 
selection,  the  parties  shall  arrange  to  meet  with  and 
interview  the  finalists,  within  ten  (10)  days  after 
such  meetings,  the  parties  shall  rank  the  finalists  in 
order  of  preference  and  exchange  rankings.  The 
individual  with  the  lowest  combined  total  score  shall  be 
selected  as  the  Neutral  Factfinder. 

(b)  The  NAO  shall  give  notice  of  the  appointment  of  the 
Neutral  Factfinder  to  each  of  the  parties.  A  signed 
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acceptance  by  the  Neutral  Factfinder  shall  be  filed 
with  the  NAO  prior  to  the  initiation  of  Factfinding 
proceedings . 

(c)  If  the  Neutral  Factfinder  should  resign,  die,  withdraw, 
or  be  disqualified,  unable,  or  refuse  to  perform  the 
duties  of  the  office,  the  NAO  may,  on  proof  satisfactory 
to  it,  declare  the  office  vacant.  Vacancies  shall  be 
filled  in  accordance  with  the  applicable  provisions 
of  this  section,  and  the  dispute  shall  be  reinitiated, 
unless  the  parties  agree  otherwise. 

4 .  Information  Regarding  Dispute 

(a)  Within  ten  (10)  days  after  the  selection  of  the  Neutral 
Factfinder,  basic  source  material  shall  be  jointly 
submitted  to  the  Neutral  Factfinder  by  the  parties. 

Such  basic  source  material  shall  consist  of: 

1)  an  agreed  upon  statement  of  the  precise  nature  of 
the  dispute, 

2)  the  position  of  each  party  and  the  rationale  for  it, 

3)  all  information  and  documents  which  support  each 
party's  position,  and 

4)  [describe  additional  material]. 

(b)  Thereafter,  for  a  period  of  _  days,  the  Neutral 

Factfinder  shall  conduct  an  investigation  of  the  issues 
in  dispute.  As  part  of  such  i nves t iga t ion ,  the  Neutial 
Factfinder  may  interview  witnesses,  request  additional 
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documents ,  request  additional  information  by  written 
questions,  and  generally  use  all  means  at  his  or  her 
disposal  to  gather  the  facts  relevant  to  the  disputes  as 
he  or  she  determines.  The  Neutral  Factfinder  shall  be 
the  sole  determiner  of  the  relevancy  of  information. 
Conformity  to  formal  rules  of  evidence  shall  not  be 
necessary . 

5 .  Determination  of  Neutral  Factfinder 

(a)  The  Neutral  Factfinder  shall  render  a  determination 

within  _  days  of  the  time  limitation  specified 

in  Section  B.  4(b)  above,  unless: 

(1)  Both  parties  agree  in  writing  to  an  extension; 

[or 

(2)  The  Neutral  Factfinder  determines  that  an 
extension  of  the  time  limit  is  necessary.] 

(b)  The  determination  of  the  Neutral  Factfinder  shall  be 
signed  and  in  writing.  It  shall  contain  a  full  statement 
of  the  basis  and  rationale  for  the  Neutral  Factfinder's 
determination . 

(c)  If  the  parties  settle  their  dispute  prior  to  the  deter¬ 
mination  of  the  Neutral  Factfinder,  the  Neutral  Factfinder 
shall  cease  all  further  activities  in  regard  to  the 
dispute  upon  receipt  of  joint  notice  of  such  settlement 
from  the  parties. 

.(d)  The  parties  shall  accept  as  legal  delivery  of  the  deter¬ 
mination  the  placing  of  a  true  copy  of  the  decision  in 
the  mail  by  the  Neutral  Factfinder,  addressed  to  the 
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parties  last  known  addresses  or  their  attorneys,  or  by 
personal  service. 

(e)  After  the  Neutral  Factfinder  forwards  his  or  her  deter¬ 
mination  to  the  parties,  he  or  she  shall  return  all 
d i s p u t e— s pe c i f i c  information  provided  by  the  parties 
(including  any  copies)  and  destroy  notes  concerning 
this  matter. 

6 .  Confidentiality 

(a)  The  determination  of  the  Neutral  Factfinder,  and  all 
of  the  actions  taken  pursuant  to  these  ADR  procedures, 
shall  be  confidential  and  shall  be  entitled  to  the 
same  privileges  that  apply  generally  to  settlement 
negotiations . 

(b)  The  Neutral  Factfinder  shall  treat  the  subject  matter 
of  all  submitted  information  as  confidential,  and 
shall  refrain  from  disclosing  any  trade  secret  or 
confidential  business  inf ormat ion  disclosed  as  such 

by  the  parties.  [If  XYZ  has  previously  formally  claimed 
information  as  confidential  business  information  (CBI), 
XYZ  shall  specifically  exclude  the  information  from 
such  CBI  classification  for  the  limited  purpose  of 
review  by  the  Neutral  Factfinder.) 

(c)  No  determination  of  the  Neutral  Factfinder  shall  be 
admissible  as  evidence  of  any  issue  of  fact  or  law  in  any 
proceeding  brought  under  any  provision  of  [state  statute] 
or  any  other  provision  of  law. 
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7 .  Appeals  Procedures 

(a)  Any  party  may  appeal  the  determination  of  the  Neutral 
Factfinder  within  thirty  days  of  notification  of 
such  determination.  Any  such  appeal  shall  be  made  to 
the  [Chief  Judicial  Officer,  U.S.  Environmental  Protec¬ 
tion  Agency,  or  district  court  judge] . 

(b)  The  determination  of  the  Neutral  Factfinder  shall  be 
binding  and  conclusive,  and  shall  not  be  overturned 
unless  achieved  through  fraud,  misrepresentation, 
other  misconduct  by  the  Neutral  Factfinder  or  by  any 

of  the  parties,  or  mutual  mistake  of  fact.  The  [admin¬ 
istrative  law  judge  or  federal  district  court  judge] 
shall  not  have  jurisdiction  to  review  the  determination 
unless  there  is  a  verified  complaint  with  supporting 
affidavits  filed  by  one  of  the  parties  attesting  to 
specific  instances  of  such  fraud,  misrepresentation, 
other  misconduct,  or  mutual  mistake  of  fact. 

8 .  Administrative  Fees,  Expenses,  and  Neutral  Factfinder's  Fee 

(a)  The  fees  and  expenses  of  the  Neutral  Factfinder,  and 
of  the  NAO,  shall  be  borne  egually  by  the  parties. 

The  parties  may  employ  additional  neutral  organizations 
to  administer  these  ADR  procedures  as  mutually  deemed 
necessary,  with  the  fees  and  expenses  of  such  organizations 
borne  egually  by  the  parties. 

(b)  The  NAO  shall  prescribe  an  Administrative  Fee  Schedule 

and  a  Refund  Schedule.  The  schedules  in  effect  at  the  time 
of  the  joint  reguest  for  Factfinding  shall  be  applicable. 
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The  filing  fee,  if  required,  shall  be  advanced  by  the 
parties  to  the  NAO  as  part  of  the  joint  request  for  Fact¬ 
finding.  If  a  matter  is  settled,  a  refund  shall  be  made 
in  accordance  with  the  Refund  Schedule. 

(c)  Expenses  of  providing  information  to  the  Neutral  Factfinder 
shall  be  borne  by  the  party  producing  such  information. 

(d)  The  per  diem  fee  for  the  Neutral  Factfinder  shall  be 
agreed  upon  by  the  parties  and  the  NAO  prior  to  the 
commencement  of  any  activities  by  the  Neutral  Factfinder. 
Arrangements  for  compensation  of  the  Neutral  Factfinder 
shall  be  made  by  the  NAO. 

9 .  Miscellaneous  Provisions 

(a)  Before  the  selection  of  the  Neutral  Factfinder,  all  oral 
or  written  communications  from  the  parties  for  the  Neutral 
Factfinder's  consideration  shall  be  directed  to  the  NAO 
for  eventual  transmittal  to  the  Neutral  Factfinder. 

(b)  All  papers  connected  with  the  Factfinding  shall  be  served 
on  the  opposing  party  either  by  personal  service  or  United 
States  mail,  First  Class. 

(c)  The  Neutral  Factfinder  shall  be  disqualified  from  acting 
on  behalf  of  either  party,  and  his  or  her  determination 
pursuant  to  these  ADR  procedures  shall  be  inadmissible 
for  all  purposes,  in  any  other  dispute  involving  the 
parties . 

(d)  Any  notification  or  communication  between  the  parties, 

or  with  and  by  the  Neutral  Factfinder  shall  be  confidential 
and  entitled  to  the  same  privileges  that  apply  generally 
to  settlement  negotiations. 
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THE  ADMINISTRATOR 


MEMORANDUM 


SUBJECT:  Alternative  Dispute  Resolution  in  Enforcement  Actions: 
Actions  to  Generate  Support 

TO:  Assistant  Administrator  for 

Assistant  Administrator  for 
Emergency  Response 
Assistant  Administrator  for 
Assistant  Administrator  for 
Toxic  Substances 
Regional  Administrators 


I .  Purposes  and  Background 

The  purpose  of  this  memorandum  is  to  encourage  the  use  of 
alternative  dispute  resolution  (ADR)  in  EPA  enforcement  actions. 

I  want  to  encourage  your  support  and  active  participation  in  the 
promotion  of  this  concept. 

ADR  is  the  use  of  third-party  neutrals  to  aid  in  the  reso¬ 
lution  of  all  or  part  of  a  dispute.  Examples  of  ADR  techniques 
include  arbitration,  mediation,  mini-trials  and  fact-finding.  In 
recent  years  these  techniques  have  gained  increasing  support  and 
use  in  resolving  private  commercial  disputes.  EPA  is  already 
applying  ADR  in  various  contexts:  negotiated  rulemaking,  certain 
Superfund  sites  where  a  facilitator  is  aiding  negotiations  between 
EPA  and  the  community,  and  RCRA  siting. 

I  am  interested  in  expanding  the  use  of  these  resolution 
techniques  to  the  enforcement  arena.  The  Office  of  Enforcement 
and  Compliance  Monitoring  (OECM)  has  been  investigating  ADR's 
application  to  resolving  enforcement  disputes  for  over  a  year. 

This  exploration  has  recently  led  to  draft  guidance  on  the  use  of 
ADR  in  enforcement  cases,  dated  December  2,  1986  (copy  attached). 
This  guidance  will  govern  the  conduct  of  any  ADR  procedures  under¬ 
taken  before  the  issuance  of  finaL  guidance. 


Water 

Solid  Waste  and 

Air  and  Radiation 
Pesticides  and 
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As  interest  and  support  for  ADR  have  grown  within  the  Agency 
over  the  past  several  years,  I  have  remained  supportive  of  OECM ' s 
efforts  in  this  area.  We  believe  that  ADR  may  enhance  our  ability 
to  resolve  enforcement  cases  in  the  same  sense  that  negotiated 
rulemaking  has  been  applied  to  our  regulatory  development  process. 
ADR  can  be  useful  in  resolving  both  large  and  small  cases.  It 
can  breathe  new  life  into  stalled  cases,  and  help  find  a  path 
through  complex  technical  issues.  There  is  ample  evidence  that 
the  regulated  community  is  willing  to  consider  the  use  of  ADR 
techniques  as  a  means  of  resolving  enforcement  cases. 

I I .  Assistant  Administrator  Support 

In  order  to  more  effectively  promote  the  use  of  ADR  in 
enforcement  actions,  I  am  asking  that  the  Assistant  Adminis¬ 
trators  invite  knowledgeable  OECM  staff  to  join  with  them  in  a 
presentation  on  this  topic  at  the  next  national  meeting  of  key 
headquarters  and  regional  managers.  The  presentation  would 
review  ADR  appl  ications  which  can  contribute  to  the  resolution 
of  the  kinds  of  problems  that  arise  in  each  program's  enforce¬ 
ment  actions.  I  encourage  Assistant  Administrators  to  emphasize 
the  importance  of  this  presentation. 

Finally,  I  urge  Assistant  Administrators  to  continue  to 
cooperate  with  OECM  on  this  project.  AA's  should  encourage 
the  Regions  to  review  the  enforcement  cases  i. a  their  respec¬ 
tive  programs  and,  m  consultation  with  OECM  and  the  Offices 
of  Regional  Counsel,  identify  cases  for  which  ADR  may  be 
appropriate.  Please  refer  specific  inquiries  about  the  use  of 
ADR  to  OECM 1 s  Office  of  Enforcement  Policy.  I  believe  that  a 
memorandum  from  the  Assistant  Administrators  to  their  regional 
program  division  directors  which  encourages  the  identification 
of  pilot  ADR  cases  would  foster  regional  support  needed  to  gain 
experience  in  applying  ADR  to  the  resolution  of  enforcement 
disputes . 

III.  Regional  Administrator  Support 

I  urge  Regional  Administrators  to  actively  seek  out 
opportunities  to  apply  ADR  techniques.  Each  Region  should 
review  its  enforcement  caseload  for  referred  cases  which  may 
meet  the  characteristics  for  case  selection  in  the  attached 
(jraft  guidance.  In  addition,  I  encourage  regions  to  consider 
whether  ADR  could  enhance  the  prospects  of  resolution  of  matters 
either  not  yet  referred  to  the  Department  of  Justice  or  which 
will  be  administratively  enforced.  Following  this  analysis, 
the  regions  should  consult  with  OECM  on  specific  cases. 
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This  initiative  promises  to  save  resources  that  otherwise 
would  be  devoted  to  the  costly  process  of  enforcement  litigation. 
I  welcome  such  innovative  approaches  to  accomplishing  our  basic 
mission . 


Attachment 

cc:  Assistant  Administrator  for  Enforcement 
and  Compliance  Monitoring 
Regional  Counsels 
Regional  Enforcement  Contacts 
Regional  Program  Division  Directors 
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MEMORANDUM 

TO: 


FROM: 


SUBJECT : 


©ffir?  nf  tl|p  Allornpy  (Sntnal 

9  aaf]  mgton,  B .  (E.  2053D 

13  March  1986 


Received 


All  Assistant  Attorneys  General 
All  United  States  Attorneys 


EDWIN  MEESE  III 
Attorney  General**' 


Department  Policy  Regarding  Consent 
Decrees  and  Settlement  Agreements 


The  following  policy  is  adopted  to  guide  government 
attorneys  involved  in  the  negotiating  of  consent  decrees  and 
settlements.  Adopted  pursuant  to  the  Attorney  General's  liti¬ 
gation  and  settlement  authority,  these  guidelines  are  designed  to 
ensure  that  litigation  is  terminated  in  a  manner  consistent  with 
the  proper  roles  of  the  Executive  and  the  courts.  They  are  to  be 
followed  in  all  cases  tried  by  counsel  under  the  direction  of  the 
Attorney  General. 

I.  General  Policy  on  Consent 

Decrees  and  Settlement  Agreements 

Consent  decrees  are  negotiated  agreements  that  are 
given  judicial  imprimatur  when  entered  as  an  order  of  the  court. 
Because  of  their  unique  status  as  both  contract  and  judicial  act, 
consent  decrees  serve  as  a  useful  device  for  ending  litigation 
without  trial,  providing  the  plaintiff  with  an  enforceable  order, 
and  insulating  the  defendant  from  the  ramifications  of  an  adverse 
judgement.  In  the  past,  however,  executive  departments  and 
agencies  have,  on  occasion,  misused  this  device  and  forfeited  the 
prerogatives  of  the  Executive  in  order  to  preempt  the  exercise  of 
those  prerogatives  by  a  subsequent  Administration.  These  errors 
sometimes  have  resulted  in  an  unwarranted  expansion  of  the  powers 
of  judiciary  --  often  with  the  consent  of  government  parties  — 
at  the  expense  of  the  executive  and  legislative  branches. 

The  executive  branch  and  the  legislative  branch  may  be 
unduly  hindered  by  at  least  three  types  of  provisions  that  have 
been  found  in  consent  decrees: 

1.  A  department  or  agency  that,  by  consent  decree, 
has  agreed  to  promulgate  regulations,  may  have  relinquished  its 
power  to  amend  those  regulations  or  promulgate  new  ones  without 
the  participation  of  the  court. 
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2.  An  agreement  entered  as  a  consent  decree  may 
divest  the  department  or  agency  of  discretion  committed  to  it  by 
the  Constitution  or  by  statute.  The  exercise  of  discretion, 
rather  than  residing  in  the  Secretary  or  agency  administrator, 
ultimately  becomes  subject  to  court  approval  or  disapproval. 

3.  A  department  or  agency  that  has  made  a  commitment 
in  a  consent  decree  to  use  its  best  efforts  to  obtain  funding 
from  the  legislature  may  have  placed  the  court  in  a  position  to 
order  such  distinctly  political  acts  in  the  course  of  enforcing 
the  decree. 


In  Section  II  these  guidelines  address  each  of  these 
concerns  and  limit  authority  to  enter  into  consent  decrees  that 
would  require  the  Secretary  or  agency  administrator  to  revise, 
amend  or  promulgate  regulations;  that  would  require  the  Secretary 
or  agency  administrator  to  expend  funds  which  Congress  has  not 
appropriated,  or  to  seek  appropriations  from  Congress;  or  that 
would  divest  the  Secretary  or  the  agency  administrator  of  dis¬ 
cretion  granted  by  the  Constitution  or  by  statue. 

These  limitations  on  entry  into  consent  decrees  that 
might  include  such  provisions  are  required  by  the  executive's 
position,  that  it  is  constitutionally  impermissible  for  the 
courts  to  enter  consent  decrees  containing  such  provisions  where 
the  courts  would  not  have  had  the  power  to  order  such  relief  had 
the  matter  been  litigated. 

The  limitations  in  Section  II. A.  of  the  guidelines  are 
not  intended  to  discourage  termination  of  litigation  through 
negotiated  settlements.  The  Attorney  General  has  plenary 
authority  to  settle  cases  tried  under  his  direction,  including 
authority  to  enter  into  settlement  agreements  on  terms  that  a 
court  could  not  order  if  the  suit  were  tried  to  conclusion. 
Settlement  agreements  —  similar  in  form  to  consent  decrees,  but 
not  entered  as  an  order  of  the  court  —  remain  a  perfectly 
permissible  device  for  the  parties  and  should  be  strongly 
encouraged.  Section  II. B.,  however,  places  some  restrictions  on 
the  substantive  provisions  which  may  properly  be  included  in 
settlement  agreements.  For  example,  Section  II.B.l.  allows  a 
department  or  agency  to  agree  in  a  settlement  document  to  revise, 
amend,  or  promulgate  new  regulations,  but  only  so  long  as  the 
department  or  agency  is  not  precluded  from  changing  those  regu¬ 
lations  pursuant  to  the  APA.  Similarly,  under  Section  II. B. 2. 
the  Secretary  or  agency  administrator  may  agree  to  exercise  his 
discretion  in  a  particular  manner,  but  may  not  divest  himself 
entirely  of  the  power  to  exercise  that  discretion  as  necessary  in 
the  future.  The  guidelines  further  provide  that  in  certain 
circumstances  where  the  agreement  constrains  agency  discretion,  a 
settlement  agreement  should  specify  that  the  only  sanction  for 
the  government's  failure  to  comply  with  a  provision  of  a  settle¬ 
ment  agreement  shall  be  the  revival  of  the  suit.  Revival  of  the 
suit  as  the  sole  remedy  removes  the  danger  of  a  judicial  order 
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awarding  damages  or  providing  specific  relief  for  breach  of  an 
undertaking  in  a  settlement  agreement. 

Finally,  it  must  be  recognized  that  the  Attorney 
General  has  broad  flexibility  and  discretion  in  the  conduct  of 
litigation  to  respond  to  the  realities  of  a  particular  case. 
Such  flexibility  can  be  exercised  by  the  Attorney  General  in 
granting  exceptions  to  this  policy. 

II.  Policy  Guidelines  on  Consent  Decrees 

and  Settlement  Agreements 

A.  Consent  Decrees 

A  department  or  agency  should  not  limit  its  discretion 
by  consent  decree  where  it  would  assert  that  a  similar  limitation 
imposed  by  injunction  unduly  or  improperly  constrains  executive 
discretion.  In  particular,  the  Department  of  Justice  will  not 
authorize  any  consent  decree  limiting  department  or  agency 
authority  in  the  following  manner: 

1.  The  department  or  agency  should  not  enter  into  a 
consent  decree  that  converts  into  a  mandatory  duty  the  otherwise 
discretionary  authority  of  the  Secretary  or  agency  administrator 
to  revise,  amend,  or  promulgate  regulations. 

2.  The  department  or  agency  should  not  enter  into  a 
consent  decree  that  either  commits  the  department  or  agency  to 
expend  funds  that  Congress  has  not  appropriated  and  that  have  not 
been  budgeted  for  the  action  in  question,  or  commits  a  department 
or  agency  to  seek  a  particular  appropriation  or  budget  au¬ 
thorization. 


3.  The  department  or  agency  should  not  enter  into  a 
consent  decree  that  divests  the  Secretary  or  agency  administra¬ 
tor,  or  his  successors,  of  discretion  committed  to  him  by  Con¬ 
gress  or  the  Constitution  where  such  discretionary  power  was 
granted  to  respond  to  changing  circumstances,  to  make  policy  or 
managerial  choices,  or  to  protect  the  rights  of  third  parties. 

B .  Settlement  Agreements 

The  Department  of  Justice  will  not  authorize  any 
settlement  agreement  that  limits  the  discretion  of  a  department 
or  agency  in  the  following  manner: 

1.  The  department  or  agency  should  not  enter  into  a 
settlement  agreement  that  interferes  with  the  Secretary  or  agency 
administrator's  authority  to  revise,  amend,  or  promulgate  regu¬ 
lations  through  the  procedures  set  forth  in  the  Administrative 
Procedure  Act. 


2.  The  department  or  agency  should  not  enter  into  a 
settlement  agreement  that  commits  the  Department  or  agency  to 


816 


-  4  - 


expend  funds  that  Congress  has  not  appropriated  and  that  have  not 
been  budgeted  for  the  action  in  question. 

In  any  settlement  agreement  in  which  the  Secretary  or 
agency  administrator  agrees  to  exercise  his  discretion  in  a 
particular  way,  where  such  discretionary  power  was  committed  to 
him  by  Congress  or  the  Constitution  to  respond  to  changing 
circumstances,  to  make  policy  or  managerial  choices,  or  to 
protect  the  rights  of  third  parties,  the  sole  remedy  for  the 
department  or  agency's  failure  to  comply  with  those  terms  of  the 
settlement  agreement  should  be  the  revival  of  the  suit. 

C.  Exceptions 

The  Attorney  General  does  not  hereby  yield  his 
necessary  discretion  to  deal  with  the  realities  of  any  given 
case.  If  special  circumstances  require  any  departure  from  these 
guidelines,  such  proposed  departure  must  be  submitted  for  the 
approval  of  the  Attorney  General,  the  Deputy  Attorney  General,  or 
the  Associate  Attorney  General  at  least  two  weeks  before  the 
consent  decree  is  to  be  entered,  or  the  settlement  agreement 
signed,  with  a  concise  statement  of  the  case  and  of  reasons  why 
departure  from  these  guidelines  will  not  tend  to  undermine  their 
force  and  is  consistent  with  the  constitutional  prerogatives  of 
the  executive  or  the  legislative  branches.  Written  approval  of 
the  Attorney  General,  the  Deputy  Attorney  General,  or  the 
Associate  Attorney  General  will  be  required  to  authorize 
departure  from  these  guidelines. 
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.C.  20530 


All  Assistant  Attorneys  General 
All  United  States  Attorneys 

EDWIN  MEESE  III 
Attorney  General 

Department  Policy  Regarding  Special  Masters 


These  guidelines  are  promulgated  in  order  to  give 
central  direction  to  the  government's  positions  in  cases  involving 
special  masters.  They  set  out  the  Department's  policy  on  the 
use  of  masters,  the  criteria  by  which  master  appointments  are  to 
be  assessed,  and  procedures  which  attorneys  for  the  United  States 
are  to  follow.  For  the  first  time,  the  Department  of  Justice 
here  adopts  a  policy  with  respect  to  the  costs  of  special  masters 
in  light  of  the  doctrine  of  sovereign  immunity.  The  guidelines 
are  to  be  followed  in  all  cases  tried  by  counsel  under  the 
Attorney  General's  direction,  except  those  in  the  Supreme  Court 
of  the  United  States  and  those  in  state  courts  under  the  McCarran 
Amendment,  43  U.S.C.  S  €66. 

I .  General  Policy  on  the  Use  of  Masters 

It  is  the  position  of  the  Justice  Department  that,  as  a 
general  matter,  the  judicial  power  vested  by  the  Constitution  in 
the  courts  is  to  be  exercised  by  judges  and  their  legislatively 
created  subordinates,  such  as  United  States  Magistrates.  This 
policy  accords  with  Rule  53  of  the  Federal  Rules  of  Civil  Proce¬ 
dure,  under  which  the  appointment  of  special  masters  and  other 
non-legi6lative  judicial  delegees  is  to  be  considered  the  excep¬ 
tion  rather  than  the  rule.  Special  masters  are  an  acceptable  aid 
to  judicial  officers  in  a  narrow  range  of  cases,  but  they  are  not 
a  substitute  for  Article  III  judges. 

The  appropriate  role  for  special  masters  is  in  sit¬ 
uations  where  the  demands  on  the  decisionmaker's  time  are  great 
but  the  need  for  judicial  resolution  is  minimal.  Masters  can  be 
useful  where  decisions  are  (1)  routine,  (2)  large  in  number,  (3) 
minimally  connected  to  the  substantive  issues  in  a  case,  and  (4) 
not  sufficiently  difficult  or  significant  to  require  a  constitu¬ 
tional  or  legislative  officer.  A  principal  example  is  the  class 
of  cases  involving  unusually  extensive  discovery  proceedings,  in 
which  a  large  number  of  minor  decisions  mu6t  be  made  concerning 
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questions  such  as  discoverability  and  privilege.  In  situations 
of  that  sort,  the  special  master  i6  a  legitimate  and  valuable 
part  of  the  judicial  process.  Masters  can  also  play  a  role  in 
the  remedial  stage  of  a  proceeding,  where  there  is  a  need  for 
monitoring  of  a  judicial  order  clear  enough  to  require  no 
adjudicative  decisions  by  the  master. 

The  fact  that  masters  are  not  substitutes  for  judges 
has  several  significant  consequences: 


1 .  Masters  should  not  be  employed  simply  to  alleviate 
congestion  or  lighten  workloads,  if  to  do  so  would  result  in  a 

master  performing  a  judge's  function.  The  appropriate  level  of 

staffing  for  the  federal  courts  1e  a  decision  for  Congress,  not 
for  individual  judges.  The  fact  that  a  case  is  large  or  complex, 
and  thereby  represents  an  above-average  burden  on  scarce  judicial 
resources,  will  generally  mean  that  the  judge  should  spend  more 
time  on  the  case,  not  that  ad  hoc  officers  should  be  appointed. 


2 .  The  fact  that  a  case  presents  difficult  technical 
issues  should  not  be  considered  as  weighing  in  favor  of  the 

appointment  of  a  master.  Hard  factual  problems  are  to  be 

addressed  through  the  normal  techniques  of  trial,  including  the 
presentation  of  expert  testimony.  If  necessary,  the  trial  court 
can  appoint  it6  own  expert-wifcnfi&aes.  It  is  a  serious  error , 
however,  for  a  master,  who  is  a  hearing  officer  and  fact-finder, 
to  be  confused  with  someone  who  develops.  and_pr£gents  evidence. 
Masters  should  not  be  appointed  for  this  purpose,  and  their~U6e 
as  de  facto  experts  should  be  resisted  when  it  occurs. 


3 ,  Masters  are  not  appropriate  when  their  decisions 
will  have  to  be  reviewed  by  the  judge  in  substantial  detail. 

Such  an  arrangement  is  uneconomic  and,  more  importantly.  Inade¬ 

quately  serves  the  right  of  litigants  to  have  any  significant 
question  resolved  in  the  first  instance  by  a  constitutional  or 
statutory  judicial  officer. 


4 .  Masters  should  not  be  employed  as  part  of 
non- judicial  alternative  dispute  resolution  methods.  fKe  United 
States  favor6  the  use  of  alternative  dispute  resolution  methods 
such  as  minitrials,  arbitration  and  mediation.  Insofar  as  these 
methods  are  not  part  of  the  judicial  process  proper,  masters,  who 
are  ad  hoc  judicial  officers,  should  not  be  used  as  neutral 
parties  in  such  situations.  And  insofar  as  encouraging  or 
facilitating  alternative  dispute  resolution  requires  the  judgment 
or  authority  of  the  court,  it  is  not  appropriate  for  master 
involvement  because  the  use  of  masters  should  be  restricted  to 
more  ministerial  functions. 
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5.  Masters  should  not  be  entrusted  with  issues  that 
are  novel^  diffTcult,  closely  related  to  the  outcome  of  the  case, 

or  significant  from  the  point  of  view  of  policy.  Such  issues 

demand  the  attention  of  life-tenured  judges  who  have  gone  through 
the  rigorous  process  of  judicial  selection,  and  are  insulated  in 
their  decisionmaking  by  the  constitutional  protections  surrounding 
their  office. 

6 .  It  is  inappropriate  for  a  court  to  use  a  master  to 
extend  its  own  power.  Masters  should  not  be  a  tool  for  bringing 
under  the  control  of  the  court  matters  that  otherwise  would  be 
resolved  elsewhere.  This  is  particularly  important  when  the 
United  States  is  a  party,  because  in  such  cases  the  enhancement 
of  judicial  power  will  usually  be  at  the  expense  of  a  coordinate 
branch  of  government. 

7.  Masters  should  be  employed  only  in  cases  where 
their  utility  justifies  the  additional  cost.  Judges  and  magis¬ 
trates  are  already  made  available  at  public  expense,  as  a  result 
of  the  decision  that  certain  services  are  to  be  provided  without 
cost  to  litigants.  The  imposition  on  the  parties  of  additional 
expenses  can  be  justified  only  by  the  prospect  of  a  substantial 
increase  in  litigation  efficiency;  such  an  imposition  merely  to 
save  the  time  of  officers  that  Congress  has  determined  shall  be 
available  to  all  is  improper. 

II .  Procedures  in  Master  Cases 


A.  The  Decision  on  Appointment 

1 .  Application  of  the  Criteria 

The  Department  of  Justice  favors  the  use  of  special 
masters  only  in  the  narrow  class  of  lawsuits  discussed  above. 
Accordingly,  before  proposing  to  the  court  that  a  master  be 
appointed,  attorneys  for  the  United  States  must  analyze  the  case 
in  light  of  the  principles  set  out  here.  A  master  should  be 
suggested  only  if  counsel  judge  that  (1)  the  case  (or  order  to  be 
implemented)  contains  enough  of  the  routine,  minor  issues  that 
are  appropriate  for  master  resolution  to  justify  the  additional 
expense  and  delay,  and  (2)  it  appears  very  unlikely  that  the 
master  would  function  in  an  improper  fashion.  The  same  consid¬ 
erations  will  govern  the  response  of  counsel  of  the  government  to 
another  party's  suggestion  that  a  master  be  employed. 

2.  Sua  Sponte  Appointments 

The  Department  believes  that  courts  should  appoint 
masters  on  their  own  motion  only  after  consultation  with  the 
parties.  Accordingly,  any  time  a  judge  raises  the  possibility 
that  a  siaster  be  appointed  sua  sponte,  government  counsel  should 
request  the  opportunity  to  be  heard  on  both  the  advisability  of 
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the  appointment  and  the  appropriate  role  of  the  master.  When  a 
court  appoints  a  master  without  discussing  the  possibility 
beforehand,  the  United  States  will  ger«>rally  seek  a  reconsid- 
crfit ion  of  the  decision*  This  should  be  done  even  when  ve  scree 
with  the  appointment,  in  order  to  encourage  the  court  to  make  its 
reasons  explicit  and,  if  possible,  to  adopt  the  principles 
enunciated  here.  In  the  very  exceptional  case  where  a  motion  for 
reconsideration  would  seriously  undermine  the  government’s 
overall  position,  litigation  strategy  may  dictate  that  a  sua 
sponte  appointment  not  be  challenged  at  all. 

3.  Acquiescence  in  Appointments 

Sound  litigation  strategy  also  may  dictate  that  the 
government  acquiesce  in  the  appointment  of  a  master  even  when  the 
Department's  policies  would  indicate  opposition.  Counsel  may 
decide  that  a  major  concession  by  another  party  justifies  such 
acquiescence,  or  that  a  clear  intention  by  the  judge  that  a 
master  will  be  employed  should  not  be  resisted.  Acquiescence 
should  be  the  exception  and  not  the  rule,  however,  and  should 
never  occur  when  there  is  a  significant  danger  that  the  master 
would  perform  essential  judicial  functions  or  operate  signifi¬ 
cantly  to  increase  the  power  of  the  court  relative  to  that  of 
another  branch  or  level  of  government. 

B.  Selection  of  the  Master 


1 .  Procedures 

Because  a  special  master  is  an  ad  hoc  officer  appointed 
for  a  particular  case  and  paid  for  by  the  litigants,  selection  of 
h?  the  individual  who  is  to  act  as  a  special  master  should  be  as 
7  much  in  the  hands  of  the  parties  as  feasible.  Whenever  possible, 
the  parties  should  consult  together  and  agree,  j>!\  q  m&s£qr(  or  on 
a  list  of  suggested  names.  Similarly,  the  litigants  should  have 
an  opportunity  to  comment  on  any  candidate  the  court  is  considering, 
and  may  request  the  judge  to  invite  comments  on  several  possible 
masters.  Unless  case-specific  considerations  strongly  dictate 
otherwise,  the  United  States  will  press  for  the  exercise  of  these 
procedural  rights.  When  a  judge  simultaneously  announces  his 
decision  to  appoint  a  master  and  the  name  of  the  individual  who 
is  to  serve,  the  government  will  usually  XUOUfiSJt  tbat^the  appoint¬ 
ment  be  reconsidered  along  with  the  decision  to  make  it,  and  will 
then  comment  on  the  prospective  master  as  well  as  on  the  advisabil¬ 
ity  of  using  one. 

2.  Criteria  for  Selection 


a.  Qualifications.  In  choosing  or  commenting  on 
proposed  masters,  the  United  States  will  be  guided  primarily  by 
considerations  of  technical  competence  and  impartiality.  A 
master  is  a  hearing  officer,  not  an  expert.  Therefore,  while  it 
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is  not  always  vital  that  a  master  be  closely  conversant  with  the 
subject  matter  of  the  case,  it  is  necessary  that  he  be  thoroughly 
familiar  with  any  procedural  questions  he  is  to  handle  —  privilege 
issues,  for  instance. 


b.  Independence.  It  is  also  important  that  the 
■taster  be  unbiased,  not  only  as  between  the  parties,  but  in  his 
relationship  with  the  judge:  it  is  the  duty  of  both  the  master 
and  the  judge  to  disclose  to  the  parties  any  personal  or  business 
association  between  them  that  might  impair  this  independence  of 
judgment.  Moreover,  the  master  should  exercise  his  independent 
judgment,  and  the  judge  should  review  the  master's  decisions  on 
the  merits.  Accordingly,  the  United  States  must  examine  carefully 
the  likely  impartiality  of  any  prospective  master  who  is  a  close 
associate  of  the  judge  staking  the  appointment. 

c.  Cost.  Economy  must  also  be  considered  in 
assessing  possible  Blasters.  Individuals  whose  time  is  expensive, 
or  who  operate  in  institutions  the  services  of  which  are  coBtly, 
are  to  be  avoided  in  favor  of  similarly  qualified  and  unbiased 
candidates  who  will  involve  less  expense. 

d.  Improper  Role.  Finally,  in  analyzing  a 
candidate's  desirability ,  counsel  should  take  into  account  any 
indications  that  he  would  diverge  from  the  appropriate  role  of 
the  master.  Any  reason  to  believe  that  the  master  would  wish  to 
exercise  significant  judicial  power,  or  would  be  disposed  to  seek 
to  aggrandize  the  authority  of  the  court,  must  weigh  against  the 
candidate. 


Generally,  the  government  will  consider  first  United 
States  Magistrates  and  semi-active  judges,  whose  qualifications 
under  these  criteria  will  tend  to  be  strong. 

3.  Implementation  by  Divisions 

In  implementing  these  guidelines,  each  litigating 
division  of  the  Department  shall  decide  whether  its  work  involves 
masters  often  enough  to  warrant  a  review  of  possible  candidates. 

It  is  anticipated  that  the  Civil  Division,  Civil  Rights  Division, 
and  Land  and  Natural  Resources  Division  will  probably  find  such  a 
review  appropriate;  others  may  also.  These  divisions  shall 
develop,  by  [three  months  after  effective  date  of  guidelines! , 
specific  criteria  of  acceptability  along  the  lines  outlined  here 
and  shall,  if  the  Assistant  Attorney  General  finds  it  appropriate, 
prepare  lists  of  possible  appointees  who  would  probably  be 
acceptable  to  the  Department  in  cases  of  various  kinds.  Division 
heads  shall  establish  mechanisms  to  ensure  that  government 
litigators  in  cases  that  may  involve  masters  have  these  criteria 
and  lists  available  at  the  earliest  possible  stage.  These 
mechanisms  shall  be  reported  to  the  Deputy  and  Associate  Attorneys 
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General  and  the  other  litigating  divisions  by  [four  months  after 
effective  date! .  - - ===■ 

C .  Statement  of  Masters*  Functions 

These  guidelines  delineate  the  functions  of  masters 
that  the  Department  of  Justice  believes  to  be  appropriate.  It  is 
important  that,  whenever  a  master  is  appointed,  his  role  in  the 
case  be  made  explicit  at  the  outset.  Accordingly,  the  United 
States  will  always  propose  a  clear  statement  of  the  work  the 
master  is  to  do,  and,  if  appropriate,  a  reference  to  the  func¬ 
tions  he  is  not  to  undertake.  Whenever  possible,  the  parties 
should  agree  to  such  a  statement  and  submit  their  agreement  to 
**ie.  When  this  is  not  feasible,  the  government  will  urge 

the  court  to  make  an  explicit  statement  of  function.  The  United 
States  will  press  for  a  mandate  for  the  ataster  consistent  with 
these  policies. 

It  is  also  important  that  clear  provision  be  made  at 
the  outset  for  fee6  and  expenses.  The  parties  should  agree  to, 
or  the  court  should  adopt  after  comment,  an  understanding  as  to 
the  master's  billing  rate,  his  authority  to  employ  assistants  and 
their  rate  of  compensation,  the  expenses  that  will  be  allowed, 
and  any  other  funding  matter,  including  the  procedures  that  are 
to  be  used  to  monitor  and  verify  spending.  The  United  States 
will  always  resist  any  expenditures  by  the  master  in  the  absence 
of  such  an  understanding.  Of  course,  the  government  will  also 
insist  that  the  master  be  allowed  only  such  expenses  as  are 
necessary  to  effective  operation.  Litigating  divisions  that 
employ  masters  frequently,  by  [2  months  after  effective  datel . 
should  establish  more  specific  guidelines  concerning  proper 
categories  and  levels  of  expenditures. 

D.  Monitoring 

Throughout  any  litigation  involving  a  special  master, 
govenment  counsel  shall  pay  close  attention  to  the  master's 
conduct  of  his  office.  -Any  deviation  from  the  role  assigned  by 
the  court,  or  the  role  endorsed  for  masters  in  general  under 
these  guidelines,  should  be  reviewed  with  appropriate  officers  of 
the  Department  and  should  generally  be  brought  to  the  attention 
first  of  the  master  and  then  of  the  court  if  that  proves  necessary. 
If  th**  deviation  persists  in  the  face  of  objection  by  the 
goverirnt,  serious  considerations  will  be  given  to  a  motion  to 
remove  the  particular  master  or  to  revoke  the  order  of  reference 
altogether. 

Similarly,  financial  accountability  must  be  maintained 
during  the  case.  Counsel  generally  should  raise  immediately  any 
doubts  concerning  the  level  or  types  of  expenditure  being  made  by 
the  mster.  Frequently,  of  course,  other  parties  (on  both  sides) 
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will  have  interests  similar  to  the  government's,  and  should  be 
consulted  when  co6t  issues  arise. 

III.  Payments  of  Masters'  Costs  by  the  Dnited  States 

The  United  States  are  sovereign,  and  are  subject  to 
suit  only  by  their  own  consent.  Courts  will  assess  judgments 
against  the  sovereign  only  on  a  showing  of  an  explicit  and 
unequivocal  waiver  of  this  immunity.  The  fees  and  expenses  of 
special  masters  are  a  cost  of  court,  paid  by  parties  pursuant  to 
judgments;  Congress  has  not  enacted  legislation  generally  waiving 
sovereign  immunity  with  respect  to  this  category  of  costs. 
Accordingly,  except  in  cases  where  there  is  a  specific  statutory 
waiver  that  covers  the  costs  of  special  masters,  the  United 
States  may  not  be  compelled  to  pay  them.  These  principles  are 
elaborated  on  in  the  first  attached  memorandum  from  the  Office  of 
Legal  Counsel. 

The  government  may  elect,  nevertheless,  voluntarily  to 
pay  seme  or  all  of  the  costs  of  a  master  in  a  particular  case 
(this  point  i6  elaborated  on  in  the  second  attached  memorandum 
from  the  Office  of  Legal  Counsel)  .  When  the  United  States 
proposes  a  special  master,  or  agrees  to  one  proposed  by  another 
party  or  the  court,  arrangements  will  be  made  for  the  government 
to  pay  its  proper  share.  Counsel  may  enter  into  an  agreement 
under  which  each  party  will  pay  some  portion  of  the  costs  approved 
by  the  court,  or  may  provide  that  the  losing  party  or  parties 
will  pay  all  of  the  master's  expenses. 

When  a  master  is  appointed  over  the  government's 
objection,  or  with  the  government's  acquiescence  in  a  situation 
where  these  guidelines  would  normally  call  for  opposition  to 
appointment,  the  United  States  will  refuse  to  pay  any  fees  or 
expenses,  and  will  notify  the  court  of  that  refusal  and  the 
grounds  therefore,  when: 

(1)  government  counsel  believe  the  master  to  be 
unqualified  or  seriously  biased; 

(2)  it  appears  clear  that  the  master  will  be  performing 
essential  judicial  functions  with  respect  to  issues 
closely  related  to  the  outcome  of  the  case  or  sensitive 
from  the  point  of  view  of  policy; 

(3)  there  is  strong  reason  to  believe  that  the  use  of 
•the  master  will  increase  the  authority  of  the  court 
over  another  branch  or  level  of  government  in  derogation 
of  constitutional  principles;  or 

(4)  the  Biaster's  work  will  clearly  have  to  be  reviewed 
by  the  judge  to  such  an  extent  as  to  render  the  master 
largely  redundant. 
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Subject  to  procedures  end  policies  established  by  the  heads  of 
litigating  divisions,  the  United  States  may  refuse  to  pay  a 
master's  costs  for  any  other  reason  comparable  in  importance  to 
those  set  out  here.  The  decision  not  to  pay  for  an  officer  the 
court  has  appointed  should  be  approved  by  the  responsible  Assistant 
Attorney  General. 

Only  in  the  rarest  of  cases  will  litigation  strategy 
lead  to  a  payment  in  a  case  where  these  guidelines  dictate 
otherwise.  While  litigators  usually  will  be  disinclined  to 
offend  the  judge  conducting  their  proceedings,  the  United  States 
must  be  willing  to  rely  on  the  judiciary's  ability  to  put  aside 
unrelated  irritations  in  making  substantive  decisions.  Refusal 
to  pay  for  a  court-appointed  master  should  always  be  explained 
carefully,  with  stress  laid  on  the  gravity  of  the  considerations 
that  have  led  to  the  decision,  and  on  the  imperative  nature  of 
Department  policy  as  set  forth  here. 

IV.  Internal  Procedures  for  Payment 

Once  a  special  master  has  been  appointed,  and  the 
government  has  determined  that  the  appointment  is  appropriate  or 
that  the  government  will  acquiesce  and  pay  its  share  of  the  fees 
and  expenses  of  the  master,  the  government  attorney  will  submit 
an  obligation  of  payment  form  to  the  administrative  office  for 
the  division  or  U.S.  Attorney's  office.  Until  the  Justice 
Management  Division  prescribes  a  form  for  special  masters, 

OBD-47,  "Request  and  Authorization  for  Fees  and  Expenses  of 
Witnesses,"  will  be  used.  The  attorney  should  note  on  the  form 
that  it  is  being  used  for  a  special  Blaster.  The  division  admin¬ 
istrative  officer  will  forward  the  OBD-47  to  Financial  Operations 
Services;  administrative  officers  for  U.S.  Attorneys'  offices,  to 
the  U.S.  Marshal's  office  for  that  district. 

Internal  procedures  for  paying  the  master  will  follow 
the  same  procedures  U6ed  for  payment  to  experts  and  consultants. 

The  master  will  submit  an  itemized  invoice  (OBD-84  and  85,  "Ray 
Voucher  for  Special  Services,"  may  be  used  for  this  purpose)  to 
the  government  attorney  who,  in  turn,  will  submit  the  invoice  to 
the  administrative  officer  to  be  forwarded  either  to  Financial 
Operations  Services  or  the  U.S.  Marshal's  office,  as  prescribed 
above.  Upon  the  order  of  the  court,  partial  or  advance  payment 
of  fees  and  expenses  will  be  handled  through  these  same  proce¬ 
dures. 


Fees  and  expenses  of  Land  Commissioners  will  not  be 
paid  by  the  Department.  Funds  for  the  payment  of  Land  Commis¬ 
sioners  are  appropriated  to  the  Administrative  Office  of  the  U.S. 
Courts,  and  the  commissioners  should  look  to  that  office  for 
their  fees  and  expenses. 


V 


Review  of  These  Guidelines 


The  principles  set  out  here  mu6t  be  tested  and  reviewed 
in  light  of  the  Department's  ongoing  experience  with  special 
masters,  and  in  particular  its  experience  under  these  guidelines. 
Accordingly,  as  of  thi6  date,  each  Assistant  Attorney  General 
heading  a  division  that  uses  masters  will  institute  procedures 
for  the  analysis  of  cases  involving  masters,  with  special  atten¬ 
tion  to  the  effect  of  these  guidelines.  Counsel  in  master  cases 
should  report  any  need  for  clarification  or  expanded  coverage, 
and  any  difficulties  with  other  parties  or  the  courtE  that  appear 
to  result  from  the  application  of  these  policies.  The  Assistant 
Attorney  General  for  Legislative  and  Intergovernmental  Affairs 
will  report  on  any  congressional  reaction.  In  order  to  coordi¬ 
nate  review,  the  Litigation  Strategy  Working  Group  will  continue 
to  meet  periodically  to  discuss  masters  issues;  Assistant  Attorneys 
General  should  call  any  significant  court  reactions  to  the 
guidelines  to  the  Group's  attention. 
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U.S.  Department  of  Justice 


Washington,  DC.  20530 


MEMORANDUM 


JUN  I  9  1986 


TO: 


Commercial  Litigation  Branch 
Attorneys 

Stuart  E.  Schiffer 

Deputy  Assistant  Attorney  General 

Civil  Division 


SUBJECT  Alternative  Dispute  Resolution  -- 
Mini-Trials 


Mini-trials,  a  form  of  alternative  dispute  resolution,  can 
be  a  less  expensive,  less  time-consuming  means  of  resolving 
disputes  between  the  Government  and  private  parties.  It  is  our 
policy  to  encourage  alternative  means  of  resolving  disputes  when 
these  goals  can  be  achieved. 

Attached  is  a  statement  of  policy  regarding  the  use  of  mini¬ 
trials.  If  you  are  responsible  for  a  case  that  you  believe  is 
amenable  to  resolution  by  mini-trial,  please  consult  with  your 
reviewer. 


Attachment 


Received 


•  -  9 
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COMMERCIAL  LITIGATION  BRANCH  POLICY  CONCERNING 
_ THE  USE  OF  MINI-TRIALS _ 

I  . 

STATEMENT  OF  POLICY 

It  is  the  policy  of  the  Commercial  Litigation  Branch  of  the 
Department  of  Justice  to  consider  carefully  and,  where  appro¬ 
priate,  implement  methods  for  resolving  disputes  that  are 
alternatives  to  judicial  proceedings.  In  furtherance  of  that 
policy,  the  Branch  will  participate  in  mini-trials  as  a  form  of 
alternate  dispute  resolution.  Branch  attorneys  are  encouraged 
to  assess  cases  assigned  to  them  for  the  potential  for  resolu¬ 
tion  by  mini-trial  and  are  requested  to  forward  requests  for 
mini-trials  from  opposing  counsel  to  obtain  a  decision  by  an 
appropriate  Department  of  Justice  official.  Branch  attorneys 
should  make  it  clear  to  opposing  counsel,  however,  that  the 
Branch  will  not  participate  in  a  mini-trial  unless  appropriate 
Departmental  officials,  in  the  exercise  of  their  discretion, 
determine  that  participation  is  appropriate  and  in  the  best 
interests  of  the  Government. 


II . 

GENERAL 

1.  Definition.  A  mini-trial  j.s  a  voluntary,  expedited, 
nonjudicial  procedure  through  which  management  officials  for 
each  party  meet  to  resolve  disputes. 

2.  Purpose .  A  mini-trial  is  intended  to  reduce  the  cost, 
disruption  and  delay  associated  with  litigation. 

3.  Description.  A  mini-trial  is  not  actually  a  trial; 
rather,  it  is  a  process  designed  to  facilitate  settlement  by 
educating  the  parties'  principals  regarding  the  strengths  and 
weaknesses  of  the  positions  of  both  parties.  The  process 
combines  the  salutary  aspects  of  negotiation  and  litigation, 
using  flexible  procedures  designed  to  meet  the  needs  of  each 
individual  case. 

Attributes .  The  following  are  characteristic  of  all 
mini-trials  in  which  the  Department  will  participate: 

a.  Involvement  of  Principals:  Management  officials  with 

settlement  authority  (or  with  the  authority  to  make  a  final 
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recommendation  as  to  settlement)  for  both  parties 
participate  directly. 

b.  Expedited  Time  Period:  The  time  period  allowed  for 
a  mini-trial  is  brief  and  deadlines  are  expedited. 

c.  Non-binding  Discussions  By  Principals:  At  the  close 
of  the  presentation,  the  principals  meet  by  themselves  to 
attempt  to  resolve  the  dispute.  These  discussions  are  not 
binding  and  may  not  be  used  by  either  party  in  any  sub¬ 
sequent  proceedings. 

d.  Informality:  All  proceedings  are  informal. 

In  addition,  where  appropriate,  the  parties  may  select  a 
neutral  advisor  to  provide  advice  to  the  management  officials 
involved  in  the  mini-trial. 


III. 

CRITERIA  FOR  SELECTING  CASES 


Cases  likely  to  be  governed  by  clear  legal  precedent  are  not 
good  candidates  for  resolution  by  mini-trial.  Cases  which 
involve  factual  disputes,  which  do  not  depend  upon  the 
credibility  of  the  witnesses,  are  preferred.  Cases  which  are 
expected  to  establish  important  legal  precedent  and  those  which 
are  clearly  without  merit  do  not  lend  themselves  to  resolution 
by  mini-trial. 


IV. 

INITIATION  OF  PROCESS 


The  suggestion  that  a  mini-trial  be  conducted  may  emanate 
from  either  party.  If  the  non-governmental  party  requests  a 
mini-trial,  the  Department's  trial  attorney  is  requested  to 
submit  that  request,  along  with  his  or  her  recommendations  and 
those  of  the  interested  agency,  to  his  or  her  supervisor.  If 
the  Department's  attorney,  in  the  absence  of  a  request  by  the 
non-governmental  party,  concludes  that  a  mini-trial  would  be 
advantageous,  he  or  she  shall  obtain  the  recommendations  of  the 
interested  agency,  obtain  approval  from  appropriate  supervisors 
and  then  propose  this  procedure  to  the  opposing  party.  The 
opposing  party  will  be  supplied  with  a  copy  of  this  memorandum 
and  will  be  advised  that  a  written  agreement  between  the  parties 
is  a  prerequisite  to  initiating  the  procedure.  The  decision  to 
participate  in  a  mini-trial  requires  the  approval  of  the  Deputy 
Assistant  Attorney  General  in  charge  of  the  Branch  and  is  solely 
within  the  discretion  of  the  Department. 
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v. 

PARTICIPANTS 


The  Government's  principal  participant  will  be  the  Depart¬ 
ment  of  Justice  official  with  settlement  authority  or,  where 
that  is  not  feasible,  the  official  with  the  authority  finally  to 
recommend  acceptance  of  a  settlement.  Usually,  the  official  or 
officials  within  the  interested  agency  or  agencies  with 
authority  to  make  recommendations  which  are  binding  upon  the 
agency  or  agencies  will  participate  as  a  secondary  principal  for 
the  Government. 

The  non-governmental  party's  principal  participant  must  be  a 
senior  level  management  official  who  possesses  authority  to 
settle  the  dispute  in  the  absence  of  litigation.  Where 
possible,  the  official  should  be  an  individual  who  has  not 
participated  in  preparing  the  case  for  litigation. 

Each  party  will  designate  one  representative  who  will  be 
responsible  for  conducting  the  mini-trial  and  ensuring  that 
procedures  are  followed.  The  Department's  attorney  of  record 
will  be  the  Government's  representative. 

Where  appropriate,  the  parties  may  agree  upon  a  neutral 
advisor  to  advise  the  management  officials  who  participate  in 
the  mini-trial.  The  neutral  advisor  should  be  a  person  with 
either  legal  or  substantive  knowledge  in  a  relevant  field.  The 
neutral  advisor  should  have  no  prior  involvement  in  the  dispute 
or  the  litigation  and  must  possess  no  interest  in  the  result  of 
the  mini-trial.  The  neutral  advisor  and  the  parties  must  agree 
in  advance  that  the  neutral  advisor  will  have  no  further 
involvement  in  the  litigation  should  the  mini-trial  fail  to 
result  in  a  settlement. 

VI . 

THE  MINI -TRIAL  AGREEMENT 

The  mini-trial  agreement  is  a  written  document,  signed  by 
the  principals  and  the  representatives,  in  which  the  parties 
agree  to  the  procedures  to  be  used.  While  each  mini-trial 
agreement  should  be  structured  so  as  to  meet  the  needs  of  each 
individual  case,  every  agreement  must  contain  specific  expedited 
time  limitations  for  each  aspect  of  the  procedure,  a  statement 
regarding  the  non-binding  nature  of  the  procedure,  and  an 
agreement  that  the  parties  will  seek  a  suspension  of  proceedings 
in  the  pending  litigation  while  the  mini-trial  process  is  con¬ 
tinuing.  The  mini-trial  agreement  will  be  negotiated  by  the 
representatives,  with  the  approval  of  the  principals.  A  sample 
mini-trial  agreement  is  Appendix  A  to  this  memorandum. 
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VII  . 

PROCEDURES 


While  the  procedures  to  be  used  are  subject  to  negotiation 
and  should  be  designed  to  meet  the  needs  of  each  individual 
case,  the  following  procedures  are  generally  considered  to  be 
appropriate : 

a.  Time  Limits:  Time  limitations  are  to  be  explicit, 
brief  and  strictly  observed. 

b.  Discovery:  Discovery  procedures  should  be  expedited 
and  should  be  the  subject  of  a  specific  provision  contained 
in  the  mini-trial  agreement.  The  parties  should  consider 
including  in  the  agreement  a  limitation  upon  the  scope  of 
discovery  as  well  as  the  number  and  length  of  depositions 
and  interrogatories.  Discovery  conducted  prior  to  the 
initiation  of  mini-trial  procedures  shall  not  be  duplicated 
during  the  mini-trial  process.  A  nongovernmental  party  may 
not  conduct  discovery  under  the  mini-trial  agreement  if  it 
has  pending  a  request  or  requests  for  disclosure  of  informa¬ 
tion  under  the  Freedom  of  Information  Act.  The  mini-trial 
agreement  should  normally  provide  that  discovery  shall  be 
completed  at  least  two  weeks  prior  to  the  mini-trial. 

c.  Written  Submittals:  The  parties  should  normally 
provide  for  an  exchange  of  written  submittals  prior  to  the 
mini-trial.  The  mini-trial  agreement  should  set  forth  the 
timing,  format  and  length  of  the  submittals.  The  written 
submittal  of  the  nongovernmental  party  must  include  an 
analysis  of  its  quantum  claim  which  includes  information 
regarding  the  source  of  the  figures.  At  the  time  the 
written  submittals  are  exchanged,  the  parties  should  also 
exchange  exhibit  lists  and,  if  applicable,  witness  lists. 

d.  Location  of  the  Mini-Trial:  The  location  of  the 
mini-trial  shall  be  specified  in  the  mini-trial  agreement. 
Government  facilities  may  be  used;  the  Government  will  not 
agree  to  pay  any  part  of  a  fee  charged  for  the  use  of 
nongovernmental  facilities. 

e.  Manner  of  Presentation  at  the  Mini-Trial:  The 
allocation  of  the  time  agreed  upon  for  presentation  of  the 
case  to  the  principals  shall  be  set  forth  in  the  mini-trial 
agreement.  The  presentation  should  exceed  one  day  only  in 
exceptional  circumstances.  The  time  allotted  to  each 
representative  may  be  used  as  that  representative  desires, 
including  examination  of  or  presentations  by  witnesses, 
demonstrative  evidence  and  oral  argument.  Recording  or 
verbatim  transcription  of  the  testimony  shall  not  be 
allowed.  The  mini-trial  agreement  may  provide  for  an 
opportunity  for  the  principals  to  examine  any  witnesses. 
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f.  Neutral  Advisor:  The  parties  may  agree  that  a 
neutral  advisor  shall  be  present  during  the  mini-trial  in 
order  to  provide  an  opinion,  upon  request,  to  the  principals 
on  any  issue  upon  which  the  parties  agree  in  advance.  The 
neutral  advisor  should  be  selected  by  agreement  of  the 
parties.  The  advisor  should  be  a  person  with  legal  and/or 
relevant  substantive  knowledge  and  should  be  a  person  who 
has  had  no  prior  involvement  in  the  dispute  or  the 
litigation.  The  parties  shall  agree  in  advance  upon  the 
amount  of  compensation  to  be  paid  to  the  neutral  advisor  and 
the  manner  in  which  this  compensation  shall  be  paid.  The 
neutral  advisor  shall  agree  in  advance  that  he  or  she  will 
have  no  further  involvement  in  the  case  should  the  mini¬ 
trial  fail  to  dispose  of  the  litigation. 

g.  Settlement  Discussions:  The  principals  shall  meet 
immediately  following  presentation  of  the  mini-trial  to 
discuss  the  possibility  of  settling  the  claim.  This  meeting 
shall  be  private,  although  the  mini-trial  agreement  may 
provide  that  each  principal  may  designate  an  individual  to 
act  as  his  or  her  technical  advisor.  This  individual  may 
not  be  the  party's  representative.  A  principal  may  consult 
with  his  or  her  attorneys,  although  they  may  not  take  part 
in  the  discussions  regarding  settlement. 

h.  Confidentiality:  The  discussion  which  takes  place 
between  the  principals  shall  not  be  used  for  any  purpose  in 
any  subsequent  litigation. 

i.  Termination:  Any  party  may  terminate  mini-trial 
proceedings  at  any  time. 
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APPENDIX  A 


MINI-TRIAL  AGREEMENT 
BETWEEN  THE 
UNITED  STATES 
AND 


This  mini-trial  agreement  dated  this  _  day  of 

19 _ ,  is  executed  by  f name  1 _ ,  [title]  on 

behalf  of  the  United  States  and  by  _ [  name  ] _  on 

behalf  of  _ [name  of  plaintiff] _ ,  hereinafter  referred  to 

as  plaintiff. 

WHEREAS:  On  the  _  day  of  _ ,  19 _ ,  plaintiff  and 

the  United  States  entered  into  Contract  No. 

for  the  _ . 


WHEREAS,  under  the  Contract  Disputes  Act  of  1978,  plaintiff  on 
_ ,  19 _ ,  filed  a  suit  in  the  United  States 


Claims  Court  alleging 


834 


WHEREAS,  the  United  States  and  plaintiff  have  agreed  to  submit 
[name  of  case]  No.  [ docket  no . 1  to  a  "Mini-Trial"; 

NOW  THEREFORE,  subject  to  the  terms  and  conditions  of  this  "Mini- 
Trial"  agreement,  the  parties  mutually  agree  as  follows: 

1.  The  United  States  and  plaintiff  will  voluntarily  engage  in  a 
non-binding  mini-trial  on  the  issue  of  _ 


The  mini-trial  will  be  held  on  _ ,  19 _ ,  at 

[  time  of  day  1  at  _ [  location  1 _ . 

2.  The  purpose  of  this  mini-trial  is  to  inform  the  principal 
participants  of  the  position  of  each  party  on  the  claim  and  the 
underlying  bases  of  the  parties'  positions.  It  is  agreed  that 
each  party  will  have  the  opportunity  and  responsibility  to 
present  its  "best  case"  on  entitlement  and  quantum. 

3_  The  principal  participants  for  the  purpose  of  this  mini¬ 
trial  will  be  _ _ _ for  the  United 

States  and  _ _  for  plaintiff.  The 

principal  participants  have  the  authority  to  settle  the  dispute 
or  to  make  a  final  recommendation  concerning  settlement.  Each 
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party  will  present  its  position  to  the  principal  participants 
through  that  party's  designated  representative,  , 

for  the  United  States,  and  _  ,  for  plaintiff. 

4.  The  parties  have  agreed  that  _  shall 

serve  as  a  neutral  advisor  to  the  principals.  The  neutral 
advisor  shall  be  compensated  as  set  forth  in  a  separate 
agreement  with  the  advisor.  The  advisor  has  warranted  that  he 
or  she  has  had  no  prior  involvement  with  this  dispute  or 
litigation  and  has  agreed  that  he  or  she  will  not  participate  in 
the  litigation  should  the  mini-trial  fail  to  resolve  the  dispute. 

The  neutral  advisor  shall  participate  in  the  mini-trial 
proceedings  and  shall  render  an  opinion,  upon  request,  on  the 
following  issues:  _ _ 


_ .  NOTE:  This 

clause  is  to  be  used  only  if  the  parties  have  agreed  that  the 
participation  of  a  neutral  advisor  would  be  useful. 

5.  All  discovery  will  be  completed  in  the  twenty  working  days 
following  the  execution  of  this  agreement.  Neither  party  shall 
propound  more  than  25  interrogatories  or  requests  for  admis¬ 
sions,  including  subparts;  nor  shall  either  party  take  more  than 
five  depositions  and  no  deposition  shall  last  more  than  three 
hours.  Discovery  taken  during  the  period  prior  to  the  mini¬ 
trial  shall  be  admissible  for  all  purposes  in  this  litigation. 


3 


836 


including  any  subsequent  hearing  before  any  board  or  competent 
authority  in  the  event  this  mini-trial  does  not  result  in  a 
resolution  of  this  appeal.  It  is  agreed  that  the  pursuit  of 
discovery  during  the  period  prior  to  the  mini-trial  shall  not 
restrict  either  party's  ability  to  take  additional  discovery  at 
a  later  date.  In  particular,  it  is  understood  and  agreed  that 
partial  depositions  may  be  necessary  to  prepare  for  the  mini¬ 
trial.  If  this  matter  is  not  resolved  informally  as  a  result  of 
this  procedure,  more  complete  depositions  of  the  same  indivi¬ 
duals  may  be  necessary.  In  that  event,  the  partial  depositions 
taken  during  this  interim  period  shall  in  no  way  foreclose 
additional  depositions  of  the  same  individual  into  the  same  or 
additional  subject  matter  for  a  later  hearing. 

6.  No  later  than  _  weeks  prior  to  commencement  of  the  mini¬ 

trial,  the  plaintiff  shall  submit  to  the  United  States  a  quantum 
analysis  which  identifies  the  costs  associated  with  the  issues 
that  will  arise  during  the  mini-trial  and  which  identifies  the 
source  of  all  data. 

7 _  The  presentations  at  the  mini-trial  will  be  informal.  The 
rules  of  evidence  will  not  apply,  and  witnesses  may  provide 
testimony  in  narrative  form.  The  principal  participants  may  ask 
any  questions  of  the  witnesses.  However,  any  questioning  by  the 
principals,  other  than  that  occurring  during  the  period  set 
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aside  for  questions,  shall  be  charged  to  the  time  period  allowed 
for  that  party's  presentation  of  its  case  as  delineated  in 
paragraph  9. 

8.  At  the  mini- trial  proceeding,  the  representatives  have  the 
discretion  to  structure  their  presentations  as  desired.  The 
presentation  may  include  the  testimony  of  expert  witnesses,  the 
use  of  audio  visual  aids,  demonstrative  evidence,  depositions, 
and  oral  argument.  The  parties  agree  that  stipulations  will  be 
utilized  to  the  maximum  extent  possible.  Any  complete  or 
partial  depositions  taken  in  connection  with  the  litigation  in 
general,  or  in  contemplation  of  the  mini-trial  proceedings,  may 
be  introduced  at  the  mini-trial  as  information  to  assist  the 
principal  participants  to  understand  the  various  aspects  of  the 
parties'  respective  positions.  The  parties  may  use  any  type  of 
written  material  which  will  further  the  progress  of  the  mini¬ 
trial.  The  parties  may,  if  desired,  no  later  than  _  weeks 

prior  to  commencement  of  the  mini-trial,  submit  to  the 
representatives  for  the  opposing  side  a  position  paper  of  no 
more  than  25-8  1/2"  X  11"  double  spaced  pages.  No  later 

than  _  week(s)  prior  to  commencement  of  the  proceedings,  the 

parties  will  exchange  copies  of  all  documentary  evidence 
proposed  for  use  at  the  mini-trial  and  a  list  of  all  witnesses. 
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9.  The  mini-trial  proceedings  shall  take  one  day.  The  morn¬ 
ing's  proceedings  shall  begin  at  _  a.m.  and  shall  continue 

until  -  a.m.  The  afternoon's  proceedings  shall  begin  at 

p.m.  and  continue  until  _  p.m.  (A  sample  schedule  follows.) 


SCHEDULE 


9:00 

a.m. 

10:00 

a.m. 

11:00 

a.m. 

11:30 

a.m. 

12:00 

noon 

1:00 

p.m. 

2:00 

p.m. 

3:00 

p.m. 

3:30 

p.m. 

4:00 

p.m. 

4:30 

p.m. 

10:00  a.m. 

11:00  a.m. 
11:30  a.m. 
12:00  noon 
1:00  p.m. 
2:00  p.m. 

3:00  p.m. 
3:30  p.m. 
4:00  p.m. 
4:30  p.m. 
5:00  p.m. 


Plaintiff's  position  and  case 
presentation. 

United  States'  cross-examination. 
Plaintiff^  rebuttal. 

Open  question  and  answer  period. 
Lunch 

United  States'  position  and  case 
presentation . 

Plaintiff's  cross-examination.  ~ 
United  States'  rebuttal. 

Open  question  and  answer  period. 
Plaintiff's  closing  argument. 
United  States'  closing  argument. 


10.  Within  _  day(s)  following  the  termination  of  the  mini¬ 

trial  proceedings,  the  principal  participants  should  meet,  or 
confer,  as  often  as  they  shall  mutually  agree  might  be  pro¬ 
ductive  for  resolution  of  the  dispute.  If  the  parties  are 
unable  to  resolve  the  dispute  within  _  days  following 
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completion  of  the  mini-trial,  the  mini-trial  process  shall  be 
deemed  terminated  and  the  litigation  will  continue. 

11.  No  transcript  or  recording  shall  be  made  of  the  mini- trial 
proceedings.  Except  for  discovery  undertaken  in  connection  with 
this  mini-trial,  all  written  material  prepared  specifically  for 
utilization  at  the  mini-trial,  all  oral  presentations  made,  and 
all  discussions  between  or  among  the  parties  and/or  the  advisor 
at  the  mini-trial  are  confidential  to  all  persons,  and  are 
inadmissible  as  evidence,  whether  or  not  for  purposes  of  impeach¬ 
ment,  in  any  pending  or  future  court  or  board  action  which 
directly  or  indirectly  involves  the  parties  and  the  matter  in 
dispute.  However,  if  settlement  is  reached  as  a  result  of  the 
mini-trial,  any  and  all  information  prepared  for,  and  presented 
at  the  proceedings  may  be  used  to  justify  and  document  the  sub¬ 
sequent  settlement.  Furthermore,  evidence  that  is  otherwise 
admissible  shall  not  be  rendered  inadmissible  as  a  result  of  its 
use  at  the  mini-trial. 

12.  Each  party  has  the  right  to  terminate  the  mini-trial  at  any 
time  for  any  reason  whatsoever. 

13.  Upon  execution  of  this  mini-trial  agreement,  if  mutually 
deemed  advisable  by  the  parties,  the  United  States  and  the 
plaintiff  shall  file  a  joint  motion  to  suspend  proceedings  in 
the  Claims  Court  in  this  case.  The  motion  shall  advise  the 
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court  that  the  suspension  is  for  the  purpose  of  conducting  a 
mini-trial.  The  court  will  be  advised  as  to  the  time  schedule 
established  for  completing  the  mini-trial  proceedings. 


DATED  _ 

BY:  _ 

Principal  participant  for 
the  United  States 


Attorney  for  the  United  States 


DATED  _ 

BY:  _ 

Principal  participant  for 


Attorney  for 
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o.a.  ueparu  it  ot  justice 

Office  of  Legal  Policy 


Assistant  Attorney  General 


Washington,  D  C.  205 JO 


MEMORANDUM 


August  28,  1985 


TO: 


FROM: 


SUBJECT: 


William  P.  Tyson 
Director 

Executive  Office  for^p-fted  States 


James  M.  Spears 
Acting  AssistaritJ  Attorney  General 


Attorneys 


Department  Policy  with  Respect  to  Local  Court 
Rules  Requiring  Mandatory  Arbitration 


Attached  is  a  copy  of  the  Department's  policy  with 
respect  to  local  court  rules  requiring  mandatory  arbitration,  as 
approved  by  the  Deputy  Attorney  General.  Please  arrange  for  it 
to  be  included  in  the  next  U.S.  Attorneys'  Bulletin.  I  have 
already  forwarded  a  copy  to  each  of  the  U.S.  Attorneys  in  the 
pilot  districts  now  under  the  arbitration  rules. 


'R  .967 


Attachment 
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U.S.  Depat  <it  of  Justice 
Office  of  the  Deputy  Attorney  General 


The  Deputy  Attorney  General  Washington,  DC.  20530 

August  21,  1985 

MEMORANDUM  FOR  ALL  ASSISTANT  ATTORNEYS  GENERAL  AND 
ALL(UNITEJ>rSTATES  ATTORNEYS 

FROM:  D.  LoweTT^Jensen 

Deputy  Attorney  General 

SUBJECT:  Department  Policy  With  Respect  to  Local  Court 

Rules  Requiring  Manadatory  Arbitration 

In  recent  years,  a  number  of  district  courts  have 
adopted  or  broadened  the  scope  of  their  local  rules  of  court 
providing  for  mandatory  arbitration  of  certain  types  of  civil 
cases  pending  in  the  district.  The  Department  of  Justice 
supports  efforts  in  numerous  contexts  to  explore  means  of 
alternative  dispute  resolution  in  order  to  reduce  the  number  of 
cases  that  must  endure  the  expense  of  trial  in  the  courts,  and  we 
have  endorsed  a  limited  pilot  program  of  mandatory  arbitration  in 
several  districts  since  1978.  However,  the  recent  effort  by 
additional  district  courts  to  adopt  local  rules  for  mandatory 
arbitration  of  cases  has  raised  several  questions  with  respect  to 
the  participation  by  the  United  States  in  arbitration  under  the 
various  plans.  These  plans  vary  widely  with  respect  to  the  types 
of  cases  that  are  sent  to  arbitration  and  to  the  treatment  of 
cases  in  the  arbitration  process. 

The  attached  directive  sets  forth  the  policy  of  the 
Department  of  Justice  with  respect  to  participation  in  any  local 
program  of  mandatory  arbitration  pursuant  to  court  order.  Under 
this  policy,  the  Department  anticipates  that  many  cases  involving 
only  money  damages  of  a  limited  amount  (such  as  $100,000)  can  be 
litigated  under  the  experimental  arbitration  programs  of  the 
various  districts.  However,  in  view  of  the  existing  regulations 
of  the  Department  with  respect  to  settlement  of  cases,  the 
attorney  for  the  government  in  each  case  is  instructed  to  take 
appropriate  measures  to  preserve  the  interests  of  the  United 
States  and  to  ensure  that  a  case  is  not  settled  in  a  manner 
inconsistent  with  the  delegation  of  settlement  authority  under 
the  Department's  regulations.  The  Department  particularly 
opposes  the  imposition  of  penalties  or  sanctions  against  the 
United  States  for  failure  to  acquiesce  in  any  arbitration  award. 

The  attached  directive  will  be  published  as  an  appendix 
to  the  Department's  regulations  on  settlement  authority, 

28  C  F  D  Part  0,  Subpart  Y.  Please  ensure  that  this  directive 
is  brought  to  the  attention  of  the  attorneys  under  your  direction 
who  are  assigned  to  a  case  that  is  ordered  to  mandatory 
arbitration  under  a  local  court  rule. 
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DIRECTIVE 

Participation  by  the  United  States  in  Court-Annexed  Arbitration 

(a)  Considerations  Affecting  Participation  in  Arbitration. 

(1)  The  Department  recognizes  and  supports  the  general 
goals  of  court-annexed  arbitration,  which  are  to  reduce  the  time 
and  expenses  required  to  dispose  of  civil  litigation. 
Experimentation  with  such  procedures  in  appropriate  cases  can 
offer  both  the  courts  and  litigants  an  opportunity  to  determine 
the  effectiveness  of  arbitration  as  an  alternative  to  traditional 
civil  litigation. 

(2)  An  arbitration  system,  however,  is  best  suited  for  the 
resolution  of  relatively  simple  factual  issues,  not  for  trying 
cases  that  may  involve  complex  issues  of  liability  or  other 
unsettled  legal  questions.  To  expand  an  arbitration  system 
beyond  the  types  of  cases  for  which  it  is  best  suited  and  most 
competent  would  risk  not  only  a  decrease  in  the  quality  of 
justice  available  to  the  parties  but  unnecessarily  higher  costs 
as  well. 

(3)  In  particular,  litigation  involving  the  United  States 
raises  special  concerns  with  respect  to  court-annexed  arbitration 
programs.  A  mandatory  arbitration  program  potentially  implicates 
the  principles  of  separation  of  powers,  sovereign  immunity,  and 
the  Attorney  General's  control  over  the  process  of  settling 
litigation . 

(b)  General  Rule  Consenting  to  Arbitration 

Consistent  With  the  Department's  Regulations 

(1)  Subject  to  the  considerations  set  forth  in  the 
following  paragraphs  and  the  restrictions  set  forth  in  paragraphs 

(c)  and  (d) ,  in  a  case  assigned  to  arbitration  or  mediation  under 
a  local  district  court  rule,  the  Department  of.  Justice  agrees  to 
participate  in  the  arbitration  process  under  the  local  rule.  The 
attorney  for  the  government  responsible  for  the  case  should  take 
any  appropriate  steps  in  conducting  the  case  to  protect  the 
interests  of  the  United  States. 

(2)  Based  upon  its  experience  under  arbitration  programs  to 
date,  and  the  purposes  and  limitations  of  court-annexed 
arbitration,  the  Department  generally  endorses  inclusion  in  a 
district's  court-annexed  arbitration  program  of  civil  actions  -- 

(A)  in  which  the  United  States  or  a  Department, 
agency,  or  official  of  the  United  States  is  a  party,  and 
which  seek  only  money  damages  in  an  amount  not  in  excess  of 
$100,000,  exclusive  of  interest  and  costs;  and 

(B)  which  are  brought  (i)  under  the  Federal  Tort 
Claims  Act,  28  U.S.C.  1346(b),  2671  et  seq . ,  or  (ii)  under 
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the  Longshoreman's  and  Harbor  Worker's  Compensation  Act,  33 

U.S.C.  905  ,  or  (iii)  under  the  Miller  Act,  40  U.S.C.  270f(b)  . 

(3)  In  any  other  case  in  which  settlement  author ity  has 
been  delegated  to  the  United  States  Attorney  under  the 
regulations  of  the  Department  and  the  directives  of  the 
applicable  litigation  division  and  none  of  the  exceptions  to  such 
delegation  apply,  the  United  States  Attorney  for  the  district,  if 
he  concludes  that  a  settlement  of  the  case  upon  the  terms  of  the 
arbitration  award  would  be  appropriate,  may  proceed  to  settle  the 
case  accordingly. 

(4)  Cases  other  than  those  described  in  paragraph  (2)  that 
are  not  within  the  delegated  settlement  authority  of  the  United 
States  Attorney  for  the  district  ordinarily  are  not  appropriate 
for  an  arbitration  process  because  the  Department  generally  will 
not  be  able  to  act  favorably  or  negatively  in  a  short  period  of 
time  upon  a  settlement  of  the  case  in  accordance  with  the 
arbitration  award.  Therefore,  this  will  result  in  a  demand  for 
trial  de  novo  in  a  substantial  proportion  of  such  cases  to 
preserve  the  interests  of  the  United  States. 

(5)  The  Department  recommends  that  any  district  court's 
arbitration  rule  include  a  provision  exempting  any  case  from 
arbitration,  sua  sponte  or  on  motion  of  a  party,  in  which  the 
objectives  of  arbitration  would  not  appear  to  be  realized, 
because  the  case  involves  complex  or  novel  legal  issues,  or 
because  legal  issues  predominate  over  factual  issues,  or  for 
other  good  cause. 

(c)  Objection  to  the  Imposition  of  Penalties  or  Sanctions 
Against  the  United  States  for  Demanding  Trial  De  Novo 

(1)  Under  the  principle  of  sovereign  immunity,  the  United 
States  cannot  be  held  liable  for  costs  or  sanctions  in  litigation 
in  the  absence  of  a  statutory  provision  waiving  its  immunity.  In 
view  of  the  statutory  limitations  on  the  cost;s  payable  by  the 
United  States  (28  U.S.C.  2412(a)  &  (b)  and  1920),  the  Department 
does  not  consent  to  provisions  in  any  district's  arbitration 
program  providing  for  the  United  States  or  the  Department, 
agency,  or  official  named  as  a  party  to  the  action  to  pay  any 
sanction  for  demanding  a  trial  de  novo  --  either  as  a  deposit  in 
advance  or  as  a  penalty  imposed  after  the  fact  —  which  is  based 
on  the  arbitrators'  fees,  the  opposing  party's  attorneys'  fees, 
or  any  other  costs  not  authorized  by  statute  to  be  awarded 
against  the  United  States.  This  objection  applies  whether  the 
penalty  or  sanction  is  reauired  to  be  paid  to  the  opposing  party, 
to  the  clerk  of  the  court,  or  to  the  Treasury  of  the  United 
States . 

(2)  In  any  case  involving  the  United  States  that  is 
designated  for  arbitration  under  a  program  pursuant  to  which  such 
a  penalty  or  sanction  might  be  imposed  against  the  United  States, 
its  officers  or  agents,  the  attorney  for  the  government  is 
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instructed  to  take  appropriate  steps,  by  motion,  notice  of 
objection,  or  otherwise,  to  apprise  the  court  of  the  objection  of 
the  United  States  to  the  imposition  of  such  a  penalty  or 
sanction. 

(3)  Should  such  a  penalty  or  sanction  actually  be  required 
of  or  imposed  on  the  United  States,  its  officers  or  agents,  the 
attorney  for  the  government  is  instructed  to  -- 

(A)  advise  the  appropriate  Assistant  Attorney  General 
of  this  development  promptly  in  writing; 

(B)  seek  appropriate  relief  from  the  district  court; 

and 

(C)  if  necessary,  seek  authority  for  filing  an  appeal 
or  petition  for  mandamus. 

The  Solicitor  General,  the  Assistant  Attorneys  General,  and  the 
United  States  Attorneys  are  instructed  to  take  all  appropriate 
steps  to  resist  the  imposition  of  such  penalties  or  sanctions 
against  the  United  States. 

(d)  Additional  Restrictions 

(1)  The  Assistant  Attorneys  General,  the  United  States 
Attorneys,  and  their  delegates,  have  no  authority  to  settle  or 
compromise  the  interests  of  the  United  States  in  a  case  pursuant 
to  an  arbitration  process  in  any  respect  that  is  inconsistent 
with  the  limitations  upon  the  delegation  of  settlement  authority 
under  the  Department's  regulations  and  the  directives  of  the 
litigation  divisions.  See  28  C.F.R.  Part  0,  Subpart  Y  and 
Appendix  to  Subpart  Y.  The  attorney  for  the  government  shall 
demand  trial  de  novo  in  any  case  in  which  — 

(A)  settlement  of  the  case  on  the  basis  of  the  amount 
awarded  would  not  be  in  the  best  interests  of  the  United 
States ; 

(B)  approval  of  a  proposed  settlement  under  the 
Department's  regulations  in  accordance  with  the  arbitration 
award  cannot  be  obtained  within  the  period  allowed  by  the 
local  rule  for  rejection  of  the  award;  or 

(C)  the  client  agency  opposes  settlement  of  the  case 
upon  the  terms  of  the  settlement  award,  unless  the 
appropriate  official  of  the  Department  approves  a  settlement 
of  the  case  in  accordance  with  the  delegation  of  settlement 
authority  under  the  Department's  regulations. 

(2)  Cases  sounding  in  tort  and  arising  under  the 
Constitution  of  the  United  States  or  under  a  common  law  theory 
filed  against  an  employee  of  the  United  States  in  his  personal 
capacity  for  actions  within  the  scope  of  his  employment  which  are 
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alleged  to  have  caused  injury  or  loss  of  property  or  personal 
injury  or  death  are  not  appropriate  for  arbitration. 

(3)  Cases  for  injunctive  or  declaratory  relief  are  not 
appropriate  for  arbitration. 

(4)  The  Department  reserves  the  right  to  seek  any 
appropriate  relief  to  which  its  client  is  entitled,  including 
injunctive  relief  or  a  ruling  on  motions  for  judgment  on  the 
pleadings,  for  summary  judgment,  or  for  qualified  immunity,  or  on 
issues  of  discovery,  before  proceeding  with  the  arbitration 
process . 

(5)  In  view  of  the  provisions  of  the  Federal  Rules  of 
Evidence  with  respect  to  settlement  negotiations,  the  Department 
objects  to  the  introduction  of  the  arbitration  process  or  the 
arbitration  award  in  evidence  in  any  proceeding  in  which  the 
award  has  been  rejected  and  the  case  is  tried  de  novo. 

(6)  The  Department's  consent  for  participation  in  an 
arbitration  program  is  not  a  waiver  of  sovereign  immunity  or 
other  defenses  of  the  United  States  except  as  expressly  stated; 
nor  is  it  intended  to  affect  jurisdictional  limitations  (e . q . , 
the  Tucker  Act) . 

(e)  Notification  of  New  or  Revised  Arbitration  Rules 

The  United  States  Attorney  in  a  district  which  is 
considering  the  adoption  of  or  has  adopted  a  program  of 
court-annexed  arbitration  including  cases  involving  the  United 
States  shall  — 

(1)  advise  the  district  court  of  the  provisions  of  this 
section  and  the  limitations  on  the  delegation  of  settlement 
authority  to  the  United  States  Attorney  pursuant  to  the 
Department's  regulations  and  the  directives  of  the 
litigation  divisions;  and 

(2)  forward  to  the  Executive  Office  for  United  States 
Attorneys  a  notice  that  such  a  program  is  under 
consideration  or  has  been  adopted,  or  is  being  revised, 
together  with  a  copy  of  the  rules  or  proposed  rules,  if 
available,  and  a  recommendation  as  to  whether  United  States 
participation  in  the  program  as  proposed,  adopted,  or 
revised,  would  be  advisable,  in  whole  or  in  part. 
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THE  SECRETARY  OF  THE  NAVY 

WASHINGTON.  D.  C.  20350 

23  December  1986 


MEMORANDUM  FOR  THE  CHIEF  OF  NAVAL  OPERATIONS 

THE  COMMANDANT  OF  THE  MARINE  CORPS 

THE  ASSISTANT  SECRETARY  OF  THE  NAVY  ( RE4S ) 

THE  ASSISTANT  SECRETARY  OF  THE  NAVY  (FM) 

THE  ASSISTANT  SECRETARY  OF  THE  NAVY  (SiL) 

THE  ASSISTANT  SECRETARY  OF  THE  NAVY  (MARA) 

THE  GENERAL  COUNSEL  OF  THE  NAVY  <  ij  V 

Subject:  The  Department  of  the  Navy  Alternative  Disputes 
Resolution  Program 

The  Navy  has  experienced  an  explosion  in  many  areas 
of  its  litigation  over  the  past  five  years,  including  a  100% 
increase  in  contract  disputes  before  the  Armed  Services  Board 
of  Contract  Appeals  (ASBCA).  We  must  explore  alternative  methods 
of  resolving  cases  in  litigation  which  both  efficiently  use 
scarce  resources  and  adequately  protect  the  Navy's  interests. 

At  the  same  time,  every  reasonable  step  must  be  taken  to  re¬ 
solve  disputes  prior  to  litigation. 

Attached  are  procedures  for  an  Alternative  Disputes  Res¬ 
olution  (ADR)  Program.  It  describes  several  ADR  techniques 
including  the  raini-trial,  an  abbreviated  trial-like  procedure 
before  business  officials  of  the  Navy  and  the  contractor.  I 
believe  that  techniques  such  as  these  bear  great  promise  in 
contract  disputes  resolution  and  should  be  tested  throughout 
the  Navy  acquisition  community.  While  they  are  oriented  to  liti¬ 
gation,  they  may  also  be  helpful  in  resolving  pre-litigation 
disputes . 

Accordingly,  for  the  next  year,  and  under  the  guidance 
and  control  of  the  General  Counsel,  this  program  will  be  imple¬ 
mented  as  a  test  by  all  Navy  activities  who  contract  with  the 
private  sector.  Each  contract  dispute  now  pending  and  those 
filed  during  this  test  period  will  be  reviewed  and  ADR  tech¬ 
niques  used  if  reasonable.  At  the  conclusion  of  the  test, 
the  General  Counsel  will  assess  and  report  on  the  test  results. 


Pinally,  all  Navy  activities  must  ensure  that  appropri¬ 
ate  management  review  is  being  made  of  proposed  contracting 
officer's  final  decisions  and  that  appropriate  steps  are 
being  taken  to  resolve  contract  disputes  before  such  decisions 
are  issued.  When  reasonable  management  efforts  are  unsuccessful 
in  achieving  a  resolution  of  a  dispute,  we  will  engage  in 
litigation. 


Atts. 
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PROCEDURES  TO  BE  USED  IN  NAVY’S  TEST  PROGRAM  USING 
ALTERNATIVE  DISPUTES  RESOLUTION 


Subject:  The  Department  of  the 

Navy  Alternative  Dis¬ 
putes  Resolution 
Program 

The  Navy  has  experienced  an  explosion  in  many 
areas  of  its  litigation  over  the  past  five  years,  includ¬ 
ing  a  100%  increase  in  contract  disputes  before  the 
Armed  Services  Board  of  Contract  Appeals  (ASBCA). 
We  must  explore  alternative  methods  of  resolving 
cases  in  litigation  which  both  efficiently  use  scare 
resources  and  adequately  protect  the  Navy’s  interests. 
At  the  same  time,  every  reasonable  step  must  be 
taken  to  resolve  disputes  prior  to  litigation. 

Attached  are  procedures  for  an  Alternative  Dis¬ 
putes  Resolution  (ADR)  Program.  It  describes  several 
ADR  techniques  including  the  mini-trial,  an  abbreviat¬ 
ed  trial-like  procedure  before  business  officials  of  the 
Navy  and  the  contractor.  I  believe  that  techniques 
such  as  these  bear  great  promise  in  contract  disputes 
resolution  and  should  be  tested  throughout  the  Navy 
acquisition  community.  While  they  are  oriented  to 
litigation,  they  may  also  be  helpful  in  resolving  pre¬ 
litigation  disputes. 

Accordingly,  for  the  next  year,  and  under  the  guid¬ 
ance  and  control  of  the  General  Counsel,  this  program 
will  be  implemented  as  a  test  by  all  Navy  activities 
who  contract  with  the  private  sector.  Each  contract 
dispute  now  pending  and  those  filed  during  this  test 
period  will  be  reviewed  and  ADR  techniques  used  if 
reasonable.  At  the  conclusion  of  the  test,  the  General 
Counsel  will  assess  and  report  on  the  test  results. 

Finally,  all  Navy  activities  must  ensure  that  appro¬ 
priate  management  review  is  being  made  of  proposed 
contracting  officer’s  final  decisions  and  that  appropri¬ 
ate  steps  are  being  taken  to  resolve  contract  disputes 
before  such  decisions  are  issued.  When  reasonable 
management  efforts  are  unsuccessful  in  achieving  a 
resolution  of  a  dispute,  we  will  engage  in  litigation. 


DEPARTMENT  OF  THE  NAVY 
ALTERNATIVE  DISPUTES  RESOLUTION 
PROCEDURES 

I.  PURPOSE.  This  document  contains  guidance  for 
the  use  of  Alternative  Disputes  Resolution  techniques 
(ADR)  for  the  resolution  of  contract  disputes  before 
the  Armed  Services  Board  of  Contract  Appeals 
(ASBCA). 

II.  APPLICABILITY.  These  procedures  apply  to  all 
Department  of  the  Navy  components  processing  con¬ 
tract  appeals  before  the  ASBCA. 


III.  POLICY.  It  is  the  policy  of  the  Department  of  the 
Navy  to  utilize  ADR  in  every  appropriate  case.  The 
approval  of  the  General  Counsel  of  the  Navy  or  his 
designee  must  be  obtained  before  the  Navy  agrees  to 
utilize  ADR  with  regard  to  any  particular  case. 

IV.  DISCUSSION. 

A.  In  General.  ADR  techniques  (for  instance,  mini¬ 
trials)  facilitate  resolution  of  disputes  faster  and 
cheaper  than  is  possible  with  litiga  ion.  They  provide 
a  framework  within  which  sufficien.  information  can 
be  presented  to  enable  the  parties  to  make  reasoned 
judgments  regarding  resolution  of  a  dispute.  These 
techniques  may  be  adapted  to  the  peculiar  require¬ 
ments  of  a  particular  case  or  cases.  Their  use  is 
voluntary,  and,  if  unsuccessful,  the  underlying  litiga¬ 
tion  can  be  resumed.  Not  every  ADR  effort  will  be 
successful.  However,  when  used  judiciously  both  in  the 
private  sector  and  in  several  Government  agencies,  a 
variety  of  disputes  have  been  efficiently  resolved. 

B.  Case  Selection. 

1.  Generally.  An  important  initial  determination  is 
whether  the  information  likely  to  be  developed  using 
ADR  will  be  sufficient  for  the  parties  to  reevalute 
their  positions  and  to  resolve  the  dispute.  The  decision 
to  proceed  with  ADR  is  a  business  decision,  which 
must  take  into  account  relevant  legal  considerations. 
The  fact  that  resolution  of  a  dispute  involves  legal 
issues  such  as  contract  interpretation  does  not  neces¬ 
sarily  eliminate  that  case  from  consideration.  Similar¬ 
ly,  the  amount  in  dispute  is  a  relevant  factor  to  use  but 
should  not  soley  control  the  decision. 

2.  Types  of  Cases.  The  best  candidates  for  ADR 
treatment  are  those  cases  in  which  only  facts  are  in 
dispute,  while  the  most  difficult  are  those  in  which 
disputed  law  is  applied  to  uncontroverted  facts.  Two 
types  of  cases  have  generally  proven  to  be  poor  candi¬ 
dates:  those  involving  disputes  controlled  by  clear 
legal  precedent,  making  compromise  difficult,  and 
those  whose  resolution  will  have  a  significant  impact 
on  other  pending  cases  or  on  the  future  conduct  of  the 
Navy’s  business.  In  these  cases,  the  value  of  an  au¬ 
thoritative  decision  on  the  merits  will  usually 
outweight  the  short-term  benefits  of  a  speedy  resolu¬ 
tion  by  ADR. 

3  Responsibilities.  The  responsibility  for  identify¬ 
ing  candidate  cases  lies  not  only  with  the  assinged 
Navy  tgrial  counsel  as  part  of  the  periodic  review  of 
the  status  of  on-going  litigation,  but  also  with  the 
cognizant  officials  of  the  Navy  activity  from  which 
contract  disputes  originate.  Once  these  officials  and 
the  contractor  are  in  accord  regarding  use  of  ADR  in 
a  given  case,  the  recommendation  to  proceed  should 
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be  forwarded  to  the  General  Counsel  of  the  Navy  or 
his  designee  for  approval. 

C.  Examples  of  ADR  Techniques. 

1.  The  Mini-Trial.  The  mini-trial  brings  together 
an  official  from  each  contracting  party  with  authority 
to  resolve  the  dispute  (the  “principals”)  to  hear  evi¬ 
dentiary  presentations  from  a  representative  of  each 
party  (usually,  the  trial  counsel)  and  thereafter  to 
discuss  resolution  of  the  dispute.  While  the  mini-trial 
will  be  tailored  to  the  particular  requirements  of  a 
given  case,  each  mini-trial  will  be  governed  by  a 
written  agreement  between  the  parties,  an  example  of 
which  is  attached  as  Attachment  1. 

(a)  The  mini-trial  stages.  The  mini-trial  has  three 
distinct  stages,  all  of  which  can  usually  be  completed 
within  90  days. 

(i) .  The  pre-hearing  stage.  This  stage  covers  the 
time  between  agreement  on  written  mini-trial  proce¬ 
dures  and  commencement  of  the  mini-trial  hearing. 
During  this  stage,  the  parties  will  complete  whatever 
preparatory  activities  (such  as  discovery  and  ex¬ 
change  of  position  papers)  are  permitted  by  the  agree¬ 
ment.  This  stage  will  consume  the  bulk  of  the  time  to 
complete  the  mini-trial. 

(ii) .  The  hearing  stage.  In  this  stage,  the  represen¬ 
tatives  will  present  their  respective  positions  to  the 
principals.  Each  representative  will  be  given  a  specif¬ 
ic  amount  of  time  within  which  to  make  this  presenta¬ 
tion,  and  how  that  time  is  utilized  is  solely  at  the 
discretion  of  the  representative.  Mini-trial  agreements 
also  can  provide  for  rebuttal  presentations  and  for  a 
question  and  answer  period  for  the  principals.  In  most 
cases,  this  stage  should  take  1-3  days. 

(iii) .  Post-hearing  discussions  stage.  In  this  stage, 
the  principals  will  meet  to  discuss  resolution  of  the 
dispute.  The  mini-trial  agreement  should  establish  a 
time  limit  within  which  the  principals  either  agree  to 
resolve  the  dispute  or  agree  that  the  underlying  litiga¬ 
tion  should  be  resumed. 

(b) .  The  neutral  advisor.  A  mini-trial  agreement 
may  provide  for  the  services  of  a  neutral  advisor,  who 
is  an  impartial  third  party  experienced  in  government 
contract  law  and,  preferably,  in  litigation  as  well. 
There  is  no  requirement  to  have  such  an  advisor,  and, 
in  fact,  in  the  smaller,  less  complex  cases,  the  need  for 
a  neutral  advisor  will  be  the  exception.  The  neutral 
advisor  shall  provide  such  services  as  are  delineated 
in  the  mini-trial  agreement  and  in  the  specific  agree¬ 
ment  between  the  neutral  advisor  and  the  parties. 

The  best  source  of  neutral  advisors  in  the  ASBCA 
During  the  negotiation  of  a  mini-trial  agreement,  if 
the  use  of  a  neutral  advisor  is  contemplated,  the 
parties  should  attempt  to  agree  on  a  list  of  ASBCA 
judges  who  would  be  mutually  acceptable.  Thereafter, 
the  General  Counsel  or  his  designee  will  submit  that 
list  and  the  agreed-upon  schedule  for  the  mini-trial  to 
the  Chairman  of  the  ASBCA  along  with  a  request  that 
one  of  the  listed  judges  be  detailed  to  serve  as  the 
neutral  advisor  in  the  mini-trial  proceedings. 

If  this  effort  is  unsuccessful,  then  the  Navy  could 
agree  to  seek  a  neutral  advisor  from  the  private 
sector.  Such  an  advisor,  in  addition  to  the  qualifica¬ 
tions  and  limitations  noted  above,  and  in  the  absence 


of  special  circumstances,  shall  not  be  anyone  who  is 
presently  representing  the  contractor  in  a  dispute 
against  the  Navy  (such  as  an  attorney  in  private 
practice).  Sources  of  private  sector  neutral  advisors 
include  retired  Trial  Commissioners  of  the  U.S.  Court 
of  Claims,  retired  Judges  of  the  U.S.  Claims  Court  and 
present  or  retired  members  of  law  school  faculties. 

(c) .  Other  participants.  In  general,  the  only  par¬ 
ticipants  in  the  mini-trial  will  be  the  principals,  their 
representatives,  the  neutral  advisor  (if  any)  and  any 
witnesses  to  be  called  by  either  party  at  the  hearing. 
In  a  case  where  there  are  substantial  legal  issues,  the 
mini-trial  agreement  should  permit  the  presence  and 
participation  of  in-house  non-litigation  counsel  for 
each  of  the  principals. 

(d) .  Other  factors.  Several  other  factors  should  be 
considered  during  the  negotiation  of  a  mini-trial 
agreement; 

(i) .  Neither  mini-trial  principal  should  have  had 
responsibility  either  for  preparing  the  claim  (in  the 
case  of  the  contractor)  or  for  denying  that  claim  (in 
the  case  of  the  Navy). 

(ii) .  The  Navy’s  principal  must  have  contracting 
officer  authority  sufficient  for  the  amount  in  dispute. 

(iii) .  The  agreement  shall  provide  that  the  post¬ 
hearing  discussions  shall  not  be  used  by  either  party  in 
subsequent  litigation  as  an  admission  of  liability  or  as 
an  indication  of  willingness  to  agree  on  any  aspects  of 
settlement. 

(iv) .  Because  a  legal  memorandum  must  be  pre¬ 
pared  to  support  any  resolution  resulting  from  a  mini- 
trial,  the  Navy  principal  must  have  the  right  to  con¬ 
sult  with  nonlitigation  in-house  counsel  prior  to  a  final 
agreement  on  resolution  of  a  dispute. 

2.  Other  techniques. 

(a) .  Generally.  While  the  mini-trial  will  be  the  basic 
technique  most  commonly  used  in  resolving  contract 
disputes  outside  the  traditional  litigation  context,  its 
description  in  the  preceding  section  does  not  necessar¬ 
ily  limit  other  approaches.  Further,  while  it  is  the 
linchpin  of  a  structured  settlement  process,  imagina¬ 
tive  adjustments  to  the  litigation  process  at  the 
ASBCA  could  also  be  a  valuable  tool  for  the  parties  to 
resolve  disputes  at  a  substantial  savings  of  time  and 
dollars. 

(b) .  Summary  binding  ASBCA  procedure.  It  may 
not  be  economical  for  a  Navy  activity  involved  in  a 
large  number  of  small  dollar  contract  claims  to  focus 
any  formal  ADR  technique  on  the  resolution  of  a 
single  such  dispute.  However,  such  may  not  be  the 
case  if  a  number  of  those  disputes  could  be  handled 
either  together  or  sequentially  in  a  brief  period  of 
time.  One  way  this  could  occur  is  to  employ  a  sum¬ 
mary  procedure  before  the  ASBCA.  Such  a  procedure 
could  have  the  following  characteristics: 

(i) .  The  parties  would  agree  to  submit  a  joint  motion 
to  the  ASBCA  to  permit  the  case  to  be  processed  under 
summary  procedures. 

(ii) .  One  element  of  this  procedure  is  a  hearing  at 
which  the  parties  would  be  given  a  limited  amount  of 
time  (for  instance,  one  hour)  to  make  a  presentation  to 
the  ASBCA  judge,  and,  for  instance,  half  that  time  to 
rebut  the  other  party's  presentation.  How  that  presen- 
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tation  would  be  structured  would  be  at  the  sole  discre¬ 
tion  of  each  party's  representative. 

(iii) .  At  the  conclusion  of  these  presentations,  the 
judge  would  decide  the  case  from  the  bench.  The  only 
document  would  be  a  binding  order  stating  the  judge's 
decision  on  the  ultimate  question  whether  the  appeal 
is  sustained  or  denied,  and,  if  sustained,  the  amount 
awarded,  if  any. 

(iv) .  The  parties  would  agree  to  waive  their  respec¬ 
tive  rights  to  appeal  under  the  Contract  Disputes  Act 
of  1978. 

(v) .  An  additional  element  of  this  procedure  could  be 
to  limit  the  persons  making  the  presentations  to  non¬ 
lawyers  (for  instance,  the  Navy  contracting  officer 
and  his  counterpart  in  the  contractor’s  organization). 

Under  this  suggested  procedure,  it  would  take  half  a 
day  to  decide  one  case,  and  if  scheduled  sequentially, 
several  cases  could  be  resolved  in  just  a  few  days. 

(c) .  Summary  non-binding  ASBCA  procedure.  A 
variation  of  the  suggestion  in  (b)  above  is  to  substitute 
an  advisory  opinion  from  the  ASBCA  for  the  binding 
bench  decision.  In  this  situation,  the  judge  might  func¬ 
tion  much  as  a  non-binding  arbitrator,  whose  an  advi¬ 
sory  opinion  might  enhance  resolution  of  the  dispute. 

(d) .  Other  considerations. 

(i) .  While  the  procedure  in  (c)  above  may  not  provide 
the  likelihood  of  sufficient  savings  in  resources  when 
applied  to  a  single  case,  a  series  of  cases  could  be 
scheduled,  some  under  (b)  above  and  others  under  (c). 

(ii) .  In  the  event  several  cases  are  scheduled  for 
seriatim  disposition  under  summary  procedures,  the 
General  Counsel  or  his  designee  will  submit  to  the 
Chairman  of  the  ASBCA  the  motions  noted  in 
IV.C.2(bXi)  above  and  a  request  for  the  assignment  of 
a  judge  or  judges  depending  on  the  length  of  the 
schedule. 

ATTACHMENT  1 

AGREEMENT  CONCERNING  PROCEDURES 
FOR  MINI-TRIAL 
IN  ASBCA  No.  XXXXX 

1.  XYZ  Corporation  (“XYZ”)  and  the  Department  of 
the  Navy  (the  “Navy”),  agree  to  exchange  facts  and 
legal  positions  and  to  engage  in  discussions  relating  to 
ASBCA  No.  XXXXX  in  accordance  with  the  proce¬ 
dures  set  forth  herein. 

2.  XYZ  and  the  Navy  agree  that  the  purpose  of  these 
procedures  is  to  facilitate  resolution  of  the  claim(s)  at 
issue  in  ASBCA  No.  XXXXX  without  resort  to  further 
litigation. 

3.  The  parties  shall  exchange  their  positions  on  the 
legal  and  factual  issues  involved,  and  the  contractor 
shall  provide  all  necessary  financial  documentation  of 
each  element  of  quantum,  except  to  the  extent  the 
parties  agree  on  the  amounts  of  any  or  all  of  such 
elements. 

4  XYZ  and  the  Navy  agree  that  trial  counsel  (the 
“representative”)  for  each  party  shall  make  an  oral 
presentation  of  such  party’s  position  with  respect  to 
the  ASBCA  No.  XXXXX  in  a  proceeding  before  a 
panel  (the  “mini-trial  hearing”).  The  panel  shall  con¬ 


sist  of  a  management  official  of  each  party  (a  “princi¬ 
pal  participant")  with  a  neutral  third  party  presiding 
(the  “neutral  advisor”).  XYZ  and  the  Navy  further 
agree  (a)  that  the  mini-trial  hearing  will  be  preceded 
by  a  prehearing  period,  which  may  include  the  discov¬ 
ery  as  set  forth  in  Paragraph  15  hereof,  and  the 
exchange  of  exhibits  (including  documents),  position 
papers  and  responses,  and  (b)  that  the  mini-trial  hear¬ 
ing  will  be  followed  by  discussions.  The  parties  will 
follow  the  schedule  set  forth  in  Exhibit  A. 


Principal  Participants 

5. _  of  XYZ  and _ of  the  Navy  shall 

attend  the  mini-trial  hearing  and  the  settlement  dis¬ 
cussions  as  the  principal  participants.  They  shall  re¬ 
view  the  respective  positions  on  the  facts  and  the  law, 
including  quantum,  together  with  the  supporting  docu¬ 
mentation.  After  the  mini-trial  hearing,  they  will  en¬ 
ter  into  good  faith  discussions  to  resolve  ASBCA  No. 
XXXXX 

6  The  principal  participants  shall  have  authority  to 
settle  the  ASBCA  No.  XXXXX.  The  principal  partici¬ 
pants  may  consult  with  others  during  their  discussions 
and  before  making  a  final  commitment  to  a  negotiat¬ 
ed  settlement. 

7.  The  principal  participants  may  ask  any  questions 
of  the  representatives  and  any  other  persons  partici¬ 
pating  in  the  presentations  to  clarify  their  understand¬ 
ing  of  the  matters  being  presented  by  them  during  the 
mini-trial  hearing. 

8.  Each  principal  participant  may  be  accompanied 
and  advised  by  one  in-house  non-litigation  counsel. 

Neutral  Advisor 

9.  XYZ  and  the  Navy  jointly  designate -  as 

the  neutral  advisor. 

10.  The  neutral  advisor  shall  preside  or  serve  as 
moderator  at  the  mini-trial  hearing.  The  neutral  advi¬ 
sor  may  ask  questions  to  seek  clarification,  but  may 
not  direct,  limit  or  otherwise  interfere  with  either 
representative’s  presentation  or  rebuttal,  surrebuttal, 
or  closing  argument. 

11.  By  agreement,  the  representatives  may  jointly 
seek  the  advice  and  assistance  of  the  neutral  advisor 
regarding  any  question  or  disagreement  concerning 
these  procedures  or  the  Schedule.  The  representatives 
may  also  jointly  discuss  with  the  neutral  advisor  any 
administrative  matters  necessary  to  arrange  or  to 
facilitate  the  procedures  set  forth  herein. 

12.  Unless  the  representatives  mutually  agree,  there 
shall  be  no  separate  communication  by  either  party 
with  the  neutral  advisor  on  any  matter  relating  to  this 
Agreement  at  any  time  prior  to  final  resolution  of 
ASBCA  No.  XXXXX. 

13.  The  neutral  advisor  shall  not  participate  in  any 
capacity  for  either  party  with  respect  to  ASBCA  No. 
XXXXX  if  the  procedures  set  forth  herein  do  not 
result  in  a  final  resolution,  and  neither  party  shall 
attempt  to  obtain  any  disclosure  or  discovery  from  the 
neutral  advisor  in  respect  to  the  subject  matter  of 
ASBCA  No.  XXXXX  or  these  proceedings. 
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14.  The  written  agreement  between  the  neutral 
advisor  and  the  parties  shall  include  agreements  (a) 
that  all  information  (including  testimony)  and  docu¬ 
ments  received  as  a  result  of  participating  in  this 
minitrial  shall  not  be  disclosed  to  any  third  party;  (b) 
that  all  documents  submitted,  including  copies  of  such 
documents,  shall  be  returned  to  the  submitting  party 
and  all  notes  prepared  shall  be  destroyed  within  10 
days  after  this  Agreement  terminates;  and  (c)  that  the 
neutral  advisor  will  abide  by  and  comply  with  this 
Agreement. 

Prehearing  procedures 

15.  All  prehearing  procedures  shall  be  completed 
according  to  the  Schedule  attached  hereto. 

16.  XYZ  and  the  Navy  agree  to  respond  to  any 
discovery  requests  from  the  other  party  (including 
written  interrogatories,  production  of  documents,  and 
admissions).  The  scope  of  discovery  shall  be  governed 
by  rule  26(b)  of  the  Federal  Rules  of  Civil  Procedure. 

17.  Discovery  undertaken  pursuant  to  this  Agree¬ 
ment  shall  not  affect  in  any  manner  either  party’s 
access  to  information  or  right  to  discovery  in  ASBCA 
No.  XXXXX  (including,  but  not  limited  to,  its  right  to 
depose  any  person  concerning  any  matter)  in  the  event 
that  these  procedures  do  not  result  in  a  final 
agreement. 

18.  XYZ  and  the  Navy  further  agree  that  the  follow¬ 
ing  procedures  shall  apply  to  discovery  undertaken 
pursuant  to  this  Agreement. 

(i)  Either  party  may  elect  not  to  produce  any  infor¬ 
mation  or  document  which  it  deems  protected  from 
disclosure  by  the  attorney-client  privilege,  the 
work-product  immunity,  any  governmental  privi¬ 
lege,  or  any  common  law,  statute,  or  regulation.  As 
a  general  rule,  this  election  will  be  made  only  under 
the  most  compelling  circumstances. 

(ii)  In  the  event  either  party  determines  to  produce 
any  information  or  document  it  deems  protected  for 
any  reason  set  forth  in  subparagraph  (i)  above,  it 
shall  designate  such  information  or  document  as 
“privileged”.  The  requesting  party  agrees  that  pro¬ 
duction  of  such  information  or  document  shall  not 
be  deemed  or  constitute  a  waiver  of  any  applicable 
protection  against  disclosure  of  such  information  or 
document  for  any  purpose,  except  for  the  limited 
purpose  of  this  Agreement.  The  requesting  party 
further  agrees  that  it  shall  treat  any  information  or 
document  designated  as  "privileged”  in  accordance 
with  subparagraphs  (iii)  and  (iv)  below. 

(iii)  XYZ  and  the  Navy  agree  to  limit  disclosure  of 
any  information  or  document,  received  by  them 
respectively  and  designated  as  “privileged”  by  the 
other,  to  the  persons  necessary  to  assist  the  repre¬ 
sentatives  or  the  principal  participants,  or  both.  No 
privileged  document  will  be  made  part  of  or  includ¬ 
ed  in  any  file. 

(iv)  Any  person  receiving  any  information  or  docu¬ 
ment  designated  as  “privileged"  including,  but  not 
limited  to,  copies  of  documents  or  notes  relating 
thereto,  shall  return  such  document  within  10  days 
after  this  Agreement  terminates. 

19  The  representatives  shall  exchange  with  each 


other,  the  principal  participants,  and  the  neutral  advi¬ 
sor  on  the  dates  indicated  in  the  Schedule  (a)  a  position 
paper  which  shall  not  exceed _ letter  size,  double¬ 

spaced  pages  in  length,  including  all  appendices  and 
attachments,  and  (b)  a  response  to  the  position  paper 

of  the  other  party  which  shall  not  exceed  _ letter 

size,  doublespaced  pages  in  length,  including  all  ap¬ 
pendices  and  attachments. 

20.  The  representatives  shall  exchange  with  each 
other,  the  principal  participants  and  the  neutral  advi¬ 
sor  a  list  of  persons  who  will  be  present  at  and 
participate  in  their  respective  presentations. 

The  Mini-trial  Hearing 

21.  Each  representative  shall  present  his  position  to 
the  principal  participants  and  the  neutral  advisor  on 
the  dates  and  within  the  time  limits  set  forth  in  the 
Schedule.  Each  representative  may  reserve  for  addi¬ 
tional  rebuttal  any  time  in  the  Schedule  set  aside  but 
not  utilized  for  his  initial  presentation. 

22.  The  representatives  shall  have  complete  discre¬ 
tion  to  structure  their  respective  presentations  and 
rebuttals  which  may  include,  but  shall  not  be  limited 
to,  testimony  by  nonlawyers,  audio  visual  aids,  demon¬ 
strative  evidence,  and  oral  argument.  The  rules  of 
evidence  shall  not  apply.  Neither  representative  may 
call  persons  employed  by  or  otherwise  in  the  control 
of  the  other  party.  The  representatives  may  use  depo¬ 
sition  testimony  of  any  such  person  in  connection  with 
his  presentation. 

23.  No  transcription,  recording  or  other  record  shall 
be  made  of  the  presentation  proceeding.  The  represen¬ 
tatives,  in-house  counsel,  the  neutral  advisor  and  the 
principal  participants  may  make  notes  during  the 
mini-trial  hearing  with  the  understanding  that  such 
notes  shall  be  destroyed  within  10  days  after  this 
Agreement  terminates. 

24.  During  the  times  set  aside  for  their  respective 
rebuttals,  each  representative  may  ask  questions  of 
the  other  and  of  any  person  who  participated  in  the 
other  party’s  presentation  who  shall  remain  available 
until  excused.  During  the  time  set  aside  for  questions 
and  answers,  the  principal  participants  may  ask  ques¬ 
tions  of  any  person  who  participated  in  the  presenta¬ 
tions.  Any  time  remaining  after  the  principal  partici¬ 
pants’  questions  shall  be  divided  equally  between  each 
representative  for  any  further  questions  and  answers. 

Post-Hearing  Procedures 

25.  After  the  mini-trial  hearing,  the  principal  par¬ 
ticipants  and  their  in-house  counsel  shall  meet  at  the 
times  set  forth  in  the  Schedule  to  discuss  their  respec¬ 
tive  positions  and  the  possible  resolution  of  all  matters 
relating  to  ASBCA  No.  XXXXX. 

26.  As  part  of  their  discussions,  the  principal  par¬ 
ticipants  at  their  discretion  may  request  the  neutral 
advisor  to  provide  his  views  concerning  the  relative 
merits  of  the  parties’  positions. 

Future  Use  and  Confidentiality  of 
Statements  and  Documents 

27.  XYZ  and  the  Navy  agree  that  all  offers,  prom¬ 
ises,  conduct  and  statements,  whether  oral  or  written, 
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made  in  connection  with  this  Agreement  or  pursuant 
to  the  procedures  set  forth  herein  are  part  of  a  com¬ 
promise  negotiation,  are  confidential,  shall  not  be 
admissible  as  evidence,  and  may  not  be  used  for  any 
other  purpose,  including  impeachment,  in  any  other 
proceeding.  XYZ  and  the  Navy  further  agree  that  all 
documents  and  copies  thereof  submitted  to  each  of 
them  shall  be  returned  to  the  submitting  party,  and  all 
notes  relating  to  the  mini-trial  proceedings  shall  be 
destroyed  within  10  days  after  termination  of  this 
Agreement. 

28.  All  documents,  including,  but  not  limited  to,  all 
position  papers,  responses,  and  writings  of  the  neutral 
advisor  and  the  principal  participants,  prepared  in  the 
course  of  the  procedures  set  forth  herein  shall  be 
inadmissible  as  evidence  and  may  not  be  used  for  any 
other  purpose,  including  impeachment,  in  any  other 
proceeding. 

29.  Except  for  the  documents  described  in  Para¬ 
graph  28  hereof,  any  document  presented  by  either 
party  pursuant  to  these  procedures  to  which  there  is 
otherwise  any  right  to  access  or  which  otherwise  may 
be  discovered  pursuant  to  the  Federal  Rules  of  Civil 
Procedure  and  admitted  in  evidence  pursuant  to  the 
Federal  Rules  of  Evidence  may  be  accessed,  discov¬ 
ered  or  admitted  in  evidence  in  any  other  proceeding. 

Termination  of  Agreement 

30.  XYZ  and  the  Navy  agree  that  this  Agreement 
shall  terminate  if- 

(a)  the  parties  reach  a  final  agreement  resolving  all 
matters  relating  to  ASBCA  No.  XXXXX; 

(b)  the  parties  fail  to  reach  a  final  agreement  re¬ 
solving  all  matters  relating  to  ASBCA  No.  XXXXX 
by  (give  date); 

(c)  either  party  notifies  the  other  party  in  writing  at 
any  time  that  it  desires  to  terminate  the  Agreement; 

31.  Notwithstanding  Paragraph  30  hereof,  Para¬ 
graphs  12-14,  18,  and  27-29  shall  remain  in  full  force 
and  effect. 

Counsel  for  XYZ  Corporation  Counsel  for  the  Depart¬ 
ment  of  the  Navy 


Date: _  Date: - 

EXHIBIT  A 

MINI-TRIAL  SCHEDULE 

Day  1  Discovery  requests  served 

6  Representatives  discuss  discovery 

schedule,  objections,  and  confidentiality 
requirements 

30  Complete  discovery 


40  Exchange  any  proposed  stipulations 

54  Meet  to  agree  to  fact  and  quantum 
stipulations 

59  Exchange  position  papers,  witness  lists, 
and  exhibits 

73  Exchange  rebuttal  papers  and  rebuttal 

exhibits 

78  Meet  with  neutral  advisor  to  resolve  any 

procedural  issues 

83  Mini-trial  hearing 

Location: _ 

8:30-9:00  Principals,  representa¬ 
tives,  and  neutral  advisor  meet  to 
review  ground  rules 

9:00-10:30  Contractor  presentation 

10:30-10:45  Break 

10:45-11:45  Contractor  presentation 
(cont’d) 

11:45-1:00  Lunch 

1:00-2:30  Navy  presentation 

2:30-2:45  Break 

2:45-3:45  Navy  presentation 
(cont’d) 

Day  84  9:00-10:15  Contractor  rebuttal 

10:30-12:15  Navy  rebuttal  and 
closing  argument 

12:30-1:00  Closing  surrebuttal  and 
closing  argument 

1:00-2:00  Lunch 


2:00-3:45  Open  Q&A  session 

3:45-????  Discussion  between 
principals 

85  8:00-????  Further  discussions 

between  principals,  if  needed 
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Assistant  General  Counsel  (025) 

Instructions  for  Set tlement  of  Contract  Disputes  After  the 
Filing  of  an  Appeal  with  the  VABCA  --  Role  of  Trial  Attorneys 

VACO  and  District  Counsel  Attorneys  Serving  as  Government  Trial 
Counsel  in  VABCA  or  VACAB  Matters 


1.  This  memorandum  was  prepared  to  set  out  the  General  Counsel 
office  policy  on  settlements  of  contract  disputes  cases  after 
an  appeal  has  been  filed  with  the  VABCA,  and  the  role  of  Trial 
Attorneys  in  such  settlements.  The  Government  is  not  precluded 
from  seeking  a  negotiated  agree ment  to  dispose  of  a  contract 
dispute  after  an  appeal  has  been  filed.  However,  whether 
employed  in  Central  Office  or  in  a  District  Counsel's  office, 
the  Trial  Attorney  seeking  such  an  agreement  does  not  have  the 
independent  authority  to  settle  a  case,  even  though  he/she  has 
a  prominent  role  in  settlement  negotiations  and  should  be 
instrumental  in  providing  legal  advice  and  recommendations  to 
contracting  personnel  who  have  the  actual  settlement  authority. 
A  Trial  Attorney's  assistance  and  advice  is  particularly  appro¬ 
priate  in  connection  with  settlements,  because  his/her  trial 
preparations  must,  of  necessity,  have  resulted  in  a  thorough 
review  of  the  claim  and  its  evidentiary  bases.  The  Trial  At¬ 
torney  should  undertake  such  a  settlement-related  role  when  in 
his  or  her. judgment  a  settlement  can  be  justified  on  the  basis 
of  the  facts  and  the  law,  and  in  accordance  with  the  previsions 
of  the  contract  involved. 

2.  Eefore  any  settlement  is  finally  agreed  to  by  the  Trial 
Attorney,  he/she  must  be  assured  that  the  Contracting  Officer 
is  willing  to  accept  the  settlement  terms.  The  foundation  for 
such  acceptance  can  usually  best  be  accomplished  by  a  thorough 
discussion  of  the  facts  and  law  with  the  Contracting  Officer 
(and  the  Chief  of  Supply /Fur cha s i ng  and  the  VAMC  Director,  as 
necessary).  This  discussion  should  be  followed  by  a  presenta¬ 
tion  and  discussion  of  the  Trial  Attorney's  recon~endation(s) 
for  resolving  the  instant  dispute. 

5.  In  all  appeal  cases  where  the  matter  of  possible  settlement 
is  presented  before  commencement  of  a  trial  and,  in  the  opinion 
of  the  Trial  Attorney,  settlement  may  be  in  the  best  interests 
of  the  Government,  the  Trial  Attorney  will  prepare  a  settlement 
memorandum.  This  memorandum  will  set  forth  the  facts,  based 
upon  information  available  at  the  time,  anc  a  legal  evaluation 
by  the  Trial  Attorney  indicating  the  maximum  settlement  figure 
which  could  be  supported  considering  the  fair  litigative  value 
of  the  case.  The  settlement  memorandum  must  be  submitted, 
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through  the  District  Counsel  (where  appropriate)  and  the  Deputy 
Assistant  General  Counsel  (025B),  to  the  Assistant  General 
Counsel  (025)  for  approval.  This  should  be  done  not  later  than 
five  (5)  working  days  prior  to  the  date  of  trial. 

4.  After  direct  interviews  with  VA  witnesses  in  cases  where 
the  Trial  Attorney  is  in  the  field  to  commence  trial  of  a  case, 
the  facts  in  a  particular  case  may  turn  out  to  be  different 
from  those  originally  asserted.  Any  prior  conclusions  as  to 
the  outcome  of  the  case  which  have  been  reached  may  have  to  be 
changed.  If  such  is  the  situation  and  the  value  of  the  pro¬ 
posed  settlement  exceeds  $10,000,  the  Trial  Attorney  will  com¬ 
municate  such  new/changed  facts  and  her/his  views  thereon  to 
the  Deputy  Assistant  General  Counsel  (025B),  who  shall  obtain 
the  concurrence  of  the  Assistant  General  Counsel  (025),  before 
concluding  a  settlement  in  excess  of  the  amount  specified  in 
the  previously  prepared  settlement  memorandum.  (Where  appro¬ 
priate,  District  Counsel  attorneys  shall  make  this  communica¬ 
tion  through  their  respective  District  Counsel.)  In  the  ab¬ 
sence  of  such  (025)  concurrence  in  the  proposed  settlement,  the 
Trial  Attorney  shall  either  proceed  to  trial  or  seek  a  delay 
from  the  VABCA  or  VACAB  hearing  member,  through  joint  efforts 
with  Appellant  and  Appellant's  counsel,  in  order  to  make  a 
further  attempt  at  an  amicable  settlement.  Upon  return  to 
his/her  office  after  a  settlement  has  tentatively  been  reached, 
whether  or  not  a  trial  was  held,  the  Trial  Attorney  shall  pre¬ 
pare  a  settlement  memorandum  in  the  form  prescribed  in  para¬ 
graph  3,  above,  for  consideration  and  approval. 

5.  In  appeal  cases  where  the  proposed  settlement  exceeds 
$10,000  and  where  the  matter  of  possible  settlement  is  actively 
presented  for  the  first  time  at  the  commencement  of  or  during  a 
hearing,  and  in  the  opinion  of  the  Trial  Attorney  settlement 
may  be  in  the  best  interests  of  the  Government,  the  Trial  At¬ 
torney  shall  make  an  attempt  at  an  amicable  settlement.  When 
the  proposed  settlement  exceeds  $10,000  the  Trial  Attorney 
shall  contact  (through  his/her  District  Counsel,  as  appropri¬ 
ate)  the  Deputy  Assistant  General  Counsel  (025B)  or,  if  the 
Deputy  is  not  available,  the  Assistant  General  Counsel  (025) 
and  shall  communicate  all  the  facts  which  the  Trial  Attorney 
believes  justify  a  settlement,  and  request  oral  guidance  on  and 
concurrence  in  the  proposed  settlement.  Upon  return  to  his/her 
office,  the  Trial  Attorney  shall  prepare  a  settlement  memoran¬ 
dum  as  prescribed  in  paragraph  3,  above,  for  consideration  and 
approval . 
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6.  Central  Office  Trial  Attorneys  have  the  authority  to  recom¬ 
mend  settlements  of  less  than  $10,000  to  procurement  officials 
without  first  obtaining  the  concurrence  of  their  supervisors. 
Such  recommendations  shall  be  memorialized  in  a  settlement 
memorandum,  as  outlined  in  paragraph  3,  above,  when  a  settle¬ 
ment  is  reached. 

7.  Field  station  Trial  Attorneys  must  submit  all  settlement 
recommendations  to  VACO  for  approval,  regardless  of  the  amount, 
in  accordance  with  the  guidance  outlined  in  the  paragraphs 
above . 

8.  Settlement  of  any  case  shall  be  implemented  by  a  formal 
Settlement  Stipulation  which  requests  the  Board  to  dismiss  the 
appeal  with  prejudice.  Such  Stipulations  shall  be  signed  by 
the  Contracting  Officer,  the  Appellant,  and  Counsel  for  both 
parties . 

9.  In  cases  where  the  dispute  is  not  before  the  VABCA  or 
VACAB,  proposed  final  decisions  or  settlement  agreements  by 
Contracting  Officers  in  certain  situations  are  still  subject  to 
the  requirement  for  legal  review  in  the  office,  pursuant  to 
VAAR  801 . 602-70 ( b  )  .  While  Trial/Staff  Attorneys  may  advise 
Contracting  Officers  on  proposed  settlements,  no  Trial/Staff 
Attorney  is  authorized  on  his/her  own  to  approve  settlement 
agreements  in  such  pre-dispute  cases.  The  legal  review  of  such 
proposed  settlement  agreements  must  be  signed  off  on  by  the 
Assistant  General  Counsel  (025). 

10.  Samples  of  a  Settlement  Memorandum  and  of  a  Settlement 
Stipulation  are  attached.  If  you  have  any  questions  please 
call  or  see  either  Gary  Krump  (025B)  ( FTS  389-3994/3997)  or  me 
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SETTLEMENT  KLK2F.  ANDUK 


SUBJ  : 


1.  Statenient  of  Facts: 


This  Appeal  is  from  a  final  decision  of  the  Contracting 
Officer  terminating  the  subject  contract  for  default.  The 
Contracting  Officer  received  four  (4)  bids  upon  an  invitation  to 
furnish  the  necessary  labor,  materials  and  equipment  required  to 
remove  an  existing  overhead  door  system  and  to  enlarge  the 
entrance  openina  as  specified.  Bids  were  opened  on  June  25, 
1982.  bid  of  $18,950.00  was  low.  The  next  two 

low  bids  were  at  319,091.00  and  $19,431.00.  The  fourth  bid  was 
at  $49,600.00. 


Because  the  three  lowest  bids  were  tightly  grouped,  the  low 
bidder  was  not  asked  to  verify  its  bid.  The  contract  was  awarded 
to  on  June  29,  1982.  Neither  performance 

nor  payment  bonas  were  required  under  this  contract.  The 
contract  called  for  completion  within  90  days  of  Appellant's 
receipt  of  notice  to  proceed.  NTP  was  acknowledged  on  August  5, 
1982,  thus  requiring  completion  by  November  3,  1982. 

On  August  10,  1982,  Appellant  furnished  to  the  VA  a  compl ete 
cost  breakdown  of  its  total  price.  In  this  breakdown,  only 
$1,300.00  was  allocated  to  electrical  work.  There  was  no 
separate  price  included  for  relocation  of  telephone  cables.  The 
contract  required,  among  other  things,  that  all  utility 
relocations  be  accomplished  ...  *at  the  contractor's  expense*. 
After  almost  two  months  without  per f ormance ,  Appellant's  letter 
of  October  5,  1982,  informed  the  Supply  Service  that  these 
telephone  line  relocation  costs  had  not  been  included  in  its 
bid.  The  Appellant  requested  that  its  bid  be  reconsidered, 
citing  on  additional  cost  of  approximately  $13,000.00  being 
dem.anded  by  the  two  involved  utilities  ‘  and 


The  Appellant  would  not  begin  construction  until  the 
r  esposi  bl i 1 i ty  for  contracting  for  utility  relocation  was 
resolved.  The  available  evidence  establishes  that 
was  auoting  the  Apellant  a  price  at  least  double  that  being 
Ouoted  to  the  VA  for  the  sarnie  work.  When  the  Appellant  requested 
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or.  extension  of  t  i  n.e  i  r.  which  to  resolve  the  ratter,  the 
Contracting  Officer  asked  the  advice  of  the  Chief  of  the 
Engineering  Service,  who  recomencea  a  t  er  nu  na  t  i  on  for  default. 
On  January  25,  1983,  the  contract  was  terminated  for  default. 

Since  the  cate  of  the  appeal  from  that  termination,  it  has 
been  established  that  neither  the  second  nor  third  bidders  (at 
$19,091.00  and  $19,431.00)  had  included  the  cost  of  utility 
(telephone)  relocation  in  their  bids.  A  reprocurement  contract 
has  since  been  awarded  at  a  price  of  $39,163.00. 

2  .  Legal  Analysis  and  Recommendations: 


The  undersigned  has  discussed  the  above-recited  matters  with 
the  Contracting  Officer  alone  and,  later,  with  the  Chief  of  the 
Engineering  Service  present.  At  both  times,  the  Contracting 
Officer  stated  that  he  would  have  preferred  to  terminate  the 
contract  for  convenience.  The  Chief  of  Engineering  also  now 
feels  that  this  w>ould  have  been  the  better  course  of  action. 

They  both  recognize  that  the  telephone  utility  was  quoting  lower 
prices  to  the  VA  than  to  the  contractor,  for  basically  the  same 
work,  and  admit  that  the  Appellant  was  probably  justified  in 
refusing  to  deal  directly  with  ,  considering  the 

situation. 

The  Government  would  have  several  hurdles  to  overcome  in 
defending  this  default  termination.  The  first  problem  is  that 
the  decision  to  terminate  was  not  the  personal  decision  of  the 
Contracting  Officer.  Re,  in  effect,  allowed  the  Chief  of  the 
Engineering  Service  to  make  that  judgment.  The  VA  Board  of 
Contract  Appeals  has  repeatedly  stated  that  such  decisions  must 
be  a  result  of  the  personal  and  independent  judgment  of  the 
Contracting  Officer:  See,  e .  g .  ,  the  appeal  of  Edmund  Leising 
Building  Contractor,  Inc.,  VACAB-142B,  81-1  BCA,  at  pg .  73,852; 
The  appeal  of  Byrd  F  oods ,  Inc.  ,  VABCA-1679  ,  83-1  BCA _ _. 

The  second  problem  involves  the  Appellant’s  allegation, 
after  award,  of  a  mistake-in-bid.  Although  the  contract 
provisions  are  fairly  clear  that  utility  relocation  is  the 
contractor s ’ s  responsibility,  the  fact  that  two  other  bidders  are 
willing  to  testify  that  they  too  failed  to  include  such  costs  in 
their  bids,  lends  credence  to  Appellant’s  claim  that  such  costs 
were  omitted  from  its  bid.  Further  evidence  that  these  costs 
were  not  included  is  contained  in  the  August  10,  1982  breakdown 
furnished  by  the  Appellant.  The  fact  that  this  breakdown  was 
submitted  only  five  days  after  receipt  of  notice  to  proceed,  and 
before  any  mistake  was  alleged,  adds  credibility  to  the 
document.  A  mistake  in  contract  interpretation  (as  opposed  to 
judgment),  even  when  unilateral,  provides  a  basis  for  relief  from 
the  obligation  to  perform  the  disputed  work  without  compensation: 
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Aye  in  Corporation  v.  The  United  States,  669  F.2d  661,685  (Ct.  of 
Claims  -  1962  ).  See  also,  <1  CFK ,  Section  1  —  2 .406—4 (b)  and  (c), 
allowing  rescission  where  (as  here)  all  three  low  bids  would  have 
alerted  the  Contracting  Officer  to  a  mistake,  had  he  been  so 
informed  prior  to  award  of  the  contract. 

In  this  situation,  had  the  Contracting  Officer  exercised  his 
personal  judgment,  he  now  agrees  that  he  would  have  rescinded  the 
contract.  Because  the  three  lowest  bids  were  so  closely  grouped, 
reformation  would  have  been  out  of  the  question. 

The  Appellant's  attorneys  agree  that  a  contract  rescission, 
rather  than  a  convenience  termination,  would  have  been  the  proper 
procedure.  They  will  agree  to  the  conversion  of  the  default 
action  to  one  of  recission,  with  no  costs  or  damages  recoverable 
by  either  the  Appellant  or  the  VA.  The  Contracting  Officer  also 
agrees  to  the  no-cost  conversion  to  a  rescission. 

For  all  of  the  above-stated  reasons,  the  undersigned 
believes  that  it  would  be  in  the  best  interests  of  the  Government 
to  convert  the  default  termination  to  one  of  contract  rescission, 
at  no  cost  to  either  party. 


Government  Trial  Attorney  (025B) 


Concur  For 

Negotiation  Purposes: 


( 025B ) 


DATE 


(025  ) 


DATE 
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BEFORE  THE 

VETERANS  ADMINISTRATION  BOARD  OF  CONTRACT  APPEALS 


In  the  matter  of  the  appeal  of  ) 

) 

) 

) 

Contract  No.  )  VABCA- 

) 

VA  Medical  Center  ) 

) 


GOVERNMENT'S  STIPULATION 


WHEREAS,  both  Appellant  and  Respondent  recognize  that  fur¬ 
ther  litigation  of  the  subject  appeal  would  be  in  the  best 
interests  of  neither  party, 

WHEREAS,  both  parties  desire  to  avoid  further  expense  in¬ 
volved  in  litigation  of  this  appeal, 

THEREFORE,  it  is  hereby  agreed  and  stipulated  as  follows: 

1.  The  Veterans  Administration  agrees  to  pay  to  the  Appel¬ 
lant  the  sum  of  $2,500.00  in  full  settlement  of  all  claims 
which  are  the  subject  of  this  appeal  and  which  arise  from  the 
performance  of  Contract  No.  at  VAMC, 
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2.  The  Appellant  agrees  to  accept  the  sum  of  $2,500.00  in 
full  satisfaction  of  any  and  all  claims  against  the  Government 
which  are  the  subject  of  this  appeal  and  which  arise  from  the 
performance  of  Contract  No.  ,  at  VAMC, 


3.  By  signing  this  stipulation,  the  Appellant  hereby  with¬ 
draws  the  above-referenced  appeal  with  prejudice. 


Government  Trial  Attorney 


DATE 


DATE 

Contracting  Officer 


By  _  _ 

DATE 


TITLE 


Attorney  tor  Appellant 


DATE 


j  _  hereby  attest  that  I  am  the  _ _ o 

- - '  and  that  _  ,  who  signed 

on  behalf  of  said  Company,  is  empowered  to  bind  the  Company  in 
this  matter. 


2. 


5.  IMPLEMENTATION  CONSIDERATIONS 
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Reprinted  with  permission  from  Harvard  Law  Review, 

Volume  98,  No.  2,  pp.  441-459,  Copyright  1984 

PROTECTING  CONFIDENTIALITY  IN  MEDIATION 

As  mediation  gains  popularity  as  an  alternative  to  adversarial 
justice,1  it  becomes  increasingly  important  to  define  the  degree  to 
which  rules  of  privilege  should  guarantee  the  confidentiality  of  com¬ 
munications  made  in  mediation.  Confidentiality  fosters  an  atmosphere 
of  trust  essential  to  mediation.2  Under  current  law,  however,  it  is  far 
from  clear  that  a  mediator  can  back  up  a  promise  that  everything 
said  in  mediation  will  remain  confidential3  if  a  dissatisfied  participant 
later  goes  to  court  seeking  testimony  regarding  a  mediation  session.4 
Confusion  about  the  status  of  confidentiality  in  mediation  has  grown 


1  In  recent  years,  some  observers  have  perceived  a  crisis  in  courts’  caseloads  and  in  public 
satisfaction  with  the  judicial  system.  See,  e.g.,  L.  Cooke,  Mediation:  A  Boon  or  a  Bust?  i 
(May  20,  1982)  (remarks  at  John  Jay  College)  (on  file  at  Harvard  Law  School  Library);  cf.  H.R. 
Rep.  No.  492  (pt.  1),  96th  Cong.,  2d  Sess.  13-14,  reprinted  in  1980  U.S.  Code  Cong.  &  Ad. 
News  3,  5-6  (recognizing  need  for  improved  methods  of  resolving  minor  disputes).  Many  have 
suggested  mediation  as  a  response  to  these  problems,  see  id.  at  14,  reprinted  in  1980  U.S.  Code 
Cong.  &  Ad.  News  at  5;  cf.  Barrentine  v.  Arkansas-Best  Freight  Sys.,  450  U.S.  728,  747,  752 
(1981)  (Burger,  C.J.,  dissenting)  (criticizing  majority’s  lack  of  sensitivity  to  importance  of  alter¬ 
native  methods  of  dispute  resolution),  and  mediation  is  increasingly  being  used  to  resolve  family 
disputes,  small  claims,  and  minor  criminal  complaints,  see  ABA,  Dispute  Resolution  Pro¬ 
gram  Directory  (1981)  (listing  mediation  programs  in  various  fields).  Federal  labor  mediation 
takes  place  under  the  auspices  of  the  Federal  Mediation  and  Conciliation  Service,  see  29  U.S.C. 
§§  1 7 1— 1 72  (1982),  and  the  National  Mediation  Board,  see  45  U.S.C.  §§  151-188  (1982).  The 
EEOC  may  use  mediation  to  resolve  claims  of  unlawful  employment  practices.  See  42  U.S.C. 
§  2oooe-5(b)  (1982). 

2  Mediation  requires  an  atmosphere  free  of  “restraint  and  intimidation,”  Act  of  July  27, 
1981,  1981  N.Y.  Laws  2262  (establishing  community  dispute  resolution  centers),  amended  by 
Act  of  May  29,  1984,  1984  N.Y.  Laws  285  (repealing  sunset  provision),  in  which  parties  may 
frankly  discuss  feelings  and  positions. 

3  A  promise  of  confidentiality  is  generally  considered  a  prerequisite  to  mediation.  See,  e.g., 
Felstiner  &  Williams,  Mediation  as  an  Alternative  to  Criminal  Prosecution:  Ideology  and 
Limitations,  2  Law  &  Hum.  Behav.  223,  227  (1978).  New  York  funds  mediation  programs 
only  if  they  guarantee  confidentiality.  See  N.Y.  Jud.  Law  §  849^(3),  -b(6)  (McKinney  Supp. 
1983-1984).  Programs  in  “neighborhood  justice  centers”  set  up  by  the  Department  of  Justice 
generally  conduct  hearings  employing  procedures  used  by  the  Institute  for  Mediation  and  Conflict 
Resolution  and  the  American  Arbitration  Association  —  procedures  that  emphasize  confiden¬ 
tiality.  See  R.  Cook,  J.  Roehl  &  D.  Sheppard,  Neighborhood  Justice  Centers  Field 
Test:  Final  Evaluation  Report  18  (1980);  Felstiner  &  Williams,  supra,  at  227.  Reasonable 
protection  of  privacy  is  required  of  any  program  that  might  be  funded  under  the  Dispute 
Resolution  Act  §  4<4)(F),  28  U.S.C.  app.  §  4(4)(F)  (1982);  H.R.  Rep.  No.  492  (pt.  1),  supra  note 
1,  at  16-17,  reprinted  in  1980  U.S.  Code  Cong.  &  Ad.  News  at  8. 

4  A  request  for  testimony  is  the  most  common  threat  to  confidentiality.  See  Freedman, 
Confidentiality:  A  Closer  Look,  in  ABA  Special  Comm,  on  Dispute  Resolution  of  the  Pub. 
Servs.  Div.,  Alternative  Dispute  Resolution:  Mediation  and  the  Law  68,  72  (1983). 
Lawrence  Freedman  has  said  that  “it  wouldn’t  really  be  honest  to  say  [that  mediation  is 
confidential]  to  people  who  are  considering  participating.”  ABA  Special  Comm,  on  Dispute 
Resolution  of  the  Pub.  Servs.  Div.,  supra,  at  57  (remarks  during  panel  discussion). 


441 


864 


442  HARVARD  LAW  REVIEW  [Vol.  98:441 

so  serious  that  it  has  burdened  mediation  programs5  and  generated 
both  litigation  and  legislation. 

Historically,  statutory  protection  has  been  granted  to  certain  com¬ 
munications  made  in  the  mediation  of  labor  disputes6  and  family 
matters,  especially  issues  arising  in  divorce  proceedings.7  As  media¬ 
tion  is  extended  to  new  areas,  such  as  resolving  minor  criminal  mat¬ 
ters,  statutory  protection  of  confidentiality  is  being  extended  as  well.8 
While  several  recent  statutes  offer  almost  complete  protection,9  others 
provide  only  a  limited  privilege.10 

In  varying  degrees  these  statutes  recognize  two  discrete  privileges. 
The  first  privilege  protects  communications  made  during  mediation 
from  compulsory  process  sought  during  subsequent  litigation.*  11  The 
second  privilege  shields  the  mediator  from  being  forced  to  testify. 12 
These  privileges,  like  any  others,  might  be  limited  either  by  legislative 
solicitude  for  the  interests  of  third  parties13  or  by  the  need  to  ensure 
the  integrity  of  mediation  itself.  This  Note  focuses  on  limitations 
responsive  to  the  latter  concern.  It  examines  mediation  privileges 
primarily  in  the  context  of  civil  disputes14  and  outlines  the  salient 


s  Freedman,  supra  note  4,  at  68-69  (noting  that  programs  often  cannot  bear  the  costs  of 
defending  confidentiality). 

6  See  e.g..  Cal.  Lab.  Code  §  65  (West  1971);  Conn.  Gen.  Stat.  Ann.  §§  31-96,  -100 
(West  1972  &  Supp.  1984).  One  legislature  passed  its  confidentiality  statute,  Act  of  April  10, 
1917,  1917  N.H.  Laws  646  (codified  at  N.H.  Rev.  Stat.  Ann.  §  273:18  (1977)).  during  litigation 
of  a  case  that  resulted  in  denial  of  a  confidentiality  claim.  See  White  Mountain  Freezer  Co.  v. 
Murphy,  78  N.H.  398,  101  A.  357  (1917)- 

7  See,  e  g.,  Cal.  Civ.  Proc.  Code  §  1747  (West  1982)  (treating  communications  to  domestic 
conciliator  as  official  communications  covered  by  qualified  privilege).  The  Oregon  statute,  Or. 
Rev.  Stat.  §  107.600  (1983),  which  had  closely  resembled  the  California  provision,  was 
amended  in  1981  to  provide  complete  confidentiality.  See  An  Act  Relating  to  evidence,  1981 
Or.  Laws  1374,  1391. 

8  See,  e.g.,  Conn.  Gen.  Stat.  Ann.  §  54-s6m  (West  Supp.  1984);  N.Y.  Jud.  Law 
§  849-b(6)  (McKinney  Supp.  1983-1984). 

9  See  N.Y.  Jud.  Law  §  849-b(6)  (McKinney  Supp.  1983-1984)  (providing  that  “[a]ny  com¬ 
munication  relating  to  the  subject  matter”  of  mediation  is  a  “confidential  communication”); 
Okla.  Stat.  tit.  12,  §  1805(C)  (Supp.  1983)  (prohibiting  disclosure  of  “any  matters  discussed” 
in  mediation);  Or.  Rev.  Stat.  §  107.600  (1983)  (providing  complete  confidentiality). 

10  See,  e.g.,  Cal.  Civ.  Proc.  Code  §  1747  (West  1982)  (providing  a  privilege  in  domestic 
conciliation  that  is  subject  to  case-by-case  balancing  under  §  1040  of  the  California  Evidence 
Code);  Colo.  Rev.  Stat.  §  13-22-307  (Supp.  1983)  (“Mediation  proceedings  shall  be  regarded 
as  settlement  negotiations.”).  The  limits  to  the  protection  that  can  be  inferred  by  analogy  to 
settlement  negotiations  are  discussed  on  pp.  447-5° 

11  See,  e.g.,  Cal.  Civ.  Proc.  Code  §  1747  (West  1982);  N.Y.  Jud.  Law  §  849-b(6)  (Mc¬ 
Kinney  Supp.  1983-1984). 

12  See,  e.g.,  Colo.  Rev.  Stat.  §  13-22-307  (Supp.  1983);  29  C.F.R  §  1401.2(b)  (1983)  (labor 
mediator). 

13  See  8  J.  Wigmore,  Evidence  in  Trials  at  Common  Law  §  2285  (J.  McNaughton  rev. 
ed  1961)  (privileges  are  generally  limited  when  the  benefit  of  doing  so  outweighs  the  cost 
associated  with  injuring  the  protected  relationship);  infra  note  111. 

14  The  need  for  confidentiality  in  the  mediation  of  minor  criminal  disputes  is  discussed  in 
Friedman,  Protection  of  Confidentiality  in  the  Mediation  of  Minor  Disputes,  11  Cap.  U.L. 
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features  of  a  privilege  statute  piat  would  enhance  the  effectiveness  of 
mediation  as  a  private  method  for  resolving  disputes.  Part  I  distin¬ 
guishes  mediation  from  other  forms  of  dispute  resolution  and  under¬ 
scores  the  importance  of  confidentiality  to  the  process.  Part  II  con¬ 
siders  attempts  to  preserve  confidentiality  through  traditional  rules  of 
evidence  and  through  contracts  among  the  mediating  parties.  Part  III 
proposes  a  model  for  the  statutory  protection  of  confidentiality  and 
for  a  mediator’s  testimonial  privilege.  The  model  departs  from  ab¬ 
solute  privilege  only  when  necessary  to  preserve  the  integrity  of  the 
mediation  process. 

T  Mediation  and  the  Need  for  Confidentiality 

Any  view  of  the  appropriate  protection  of  the  confidentiality  of 
mediation  must  derive  from  a  normative  conception  of  mediation 
itself.  This  Note  conceives  mediation  as  an  essentially  contractarian 
process  in  which  the  mediator  helps  the  parties  exercise  their  right  to 
negotiate  agreements  in  order  both  to  settle  disputes15  and  to  structure 
future  relationships.  This  process  differs  significantly  from  adjudica¬ 
tion,16  in  that  mediation  is  essentially  a  form  of  negotiation:17  the 


Rev.  i 8 1 ,  196-213  (1981),  and  Rice,  Mediation  and  Arbitration  as  a  Civil  Alternative  to  the 
Criminal  Justice  System  —  An  Overview  and  Legal  Analysis,  29  Am.  U.L.  Rev.  17,  72-81 
(1979).  Though  many  criminal  mediation  programs  do  not  provide  for  direct  civil  enforcement 
of  agreements,  see  id.  at  27,  the  rules  developed  in  this  Note  could  apply  to  those  that  do,  as 
long  as  the  rules  meet  any  further  due  process  requirements  that  might  be  present  in  a  criminal 
case. 

15  The  right  of  parties  to  settle  claims  privately  has  long  been  recognized.  See,  e.g.,  Williams 
v.  First  Nat’l  Bank,  216  U.S.  582,  595  (1910);  United  States  v.  City  of  Miami,  614  F.2d  1322, 
1330  (5th  Cir.  1980). 

For  representative  definitions  of  mediation,  see  Folberg,  A  Mediation  Overview:  History  and 
Dimensions  of  Practice,  1  Mediation  Q.  3,  7  (1983),  and  Stulberg,  The  Theory  and  Practice 
of  Mediation:  A  Reply  to  Professor  Susskind,  6  Vt.  L.  Rev.  85,  88  (1981).  Models  of  mediation 
less  contractarian  in  nature  have  been  proposed  to  deal  with  disputes  in  which  major  public 
interests  are  at  stake,  such  as  conflicts  over  environmental  issues.  See  Susskind,  Environmental 
Mediation  and  the  Accountability  Problem,  6  Vt.  L.  Rev.  i,  1-8,  40-46  (1981).  If  the  mediator 
assumes  a  more  active  role,  such  as  enforcing  community  norms  or  representing  absent  interests, 
further  limits  to  any  privilege  may  be  needed  to  enforce  the  mediator’s  increased  responsibilities. 

16  See  Fuller,  Mediation  —  Its  Forms  and  Functions,  44  S.  Cal.  L.  Rev.  305,  307-08 
(1971);  L.  Cooke,  supra  note  1,  at  3.  Arbitration  is  no  more  than  private  adjudication:  “Arbi¬ 
trators  are  judges  chosen  by  the  parties  to  decide  the  matters  submitted  to  them.”  Burchell  v. 
Marsh,  58  U.S.  (17  How.)  344,  349  (1854).  Like  judges,  arbitrators  impose  rules  rather  than 
help  parties  create  rules  for  themselves.  See  Fuller,  supra ,  at  328;  T.  McFadgen,  Dispute- 
Resolution  in  the  Small  Claims  Context:  Adjudication,  Arbitration,  or  Mediation?  69  (1972) 
(unpublished  LL.M  thesis  on  file  in  Harvard  Law  School  Library). 

17  See  W.  Simkin,  Mediation  and  the  Dynamics  of  Collective  Bargaining  30  (1971); 
Stulberg,  supra  note  15,  at  89,  91;  G.  Cormick,  Environmental  Mediation  in  the  U.S.:  Expe¬ 
rience  and  Future  Directions  3  (1981)  (unpublished  manuscript)  (mediation  “is  nothing  more  or 
less  than  a  device  for  facilitating  the  negotiation  process”),  quoted  in  McCrory,  Environmental 
Mediation  —  Another  Piece  for  the  Puzzle ,  6  Vt.  L.  Rev.  49,  53  n.16  (1981). 
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parties  reach  agreement  voluntarily18  and  thus  retain  the  power  to 
shape  both  the  agenda  for  discussion  and  the  ultimate  agreement.19 
The  mediator,  unlike  a  judge,  acts  primarily  as  a  catalyst  for  this 
process;20  he  cannot  compel  the  production  of  information,21  and  he 
does  not  render  judgment  by  applying  preordained  rules  to  the  dispute 
after  hearing  reasoned  argument.22  Instead,  he  helps  the  parties  reach 
agreement  by  identifying  issues,  exploring  possible  bases  for  agreement 
and  the  consequences  of  not  settling,  and  encouraging  each  party  to 
accommodate  the  interests  of  other  parties.23  Moreover,  because  par¬ 
ties  in  mediation  can  discuss  their  dispute  on  their  own  terms  without 
confining  themselves  to  issues  and  facts  relevant  to  a  legal  cause  of 
action,24  they  may  discover  the  otherwise  hidden  causes  of  conflict 
between  them  and  arrive  at  a  more  satisfactory  and  lasting  resolution 
to  the  dispute.25  At  best,  mediation  can  turn  conflict  into  a  construc¬ 
tive  process;26  at  the  very  least,  it  gives  parties  a  chance  to  preserve 
ongoing  relationships  or  make  the  termination  of  a  relationship  less 
destructive.27 

The  mediator’s  inability  to  coerce  the  parties,  however,  makes  it 
essential  that  he  be  able  to  make  a  simple  and  credible  promise  of 


18  See,  e.g.,  Colo.  Rev.  Stat.  §  13-22-302(3)  (Supp.  io8t):  Okla.  Stat.  tit.  12,  §  1804(A) 
(Supp.  1983);  W.  Simkin,  supra  note  17,  at  28. 

19  See  Stulberg,  supra  note  15,  at  91. 

20  Id.  Neutrality  should  not  be  equated  with  passivity.  See  id.  at  92.  The  mediator,  besides 
attempting  to  further  agreement,  may  on  occasion  inject  his  own  ethical  concerns  into  mediation. 
See  W.  Simkin,  supra  note  17,  at  38-40;  Stulberg,  A  Civil  Alternative  to  Criminal  Prosecution, 
39  Alb.  L.  Rev.  359,  371-75  (1975) 

21  Arbitrators  do  enjoy  such  a  power.  See  Uniform  Arbitration  Act  §  7 *  7  U-L.A.  44 
(1978). 

22  “No  adjudication,  sanction,  or  penalty  may  be  made  or  imposed  by  any  mediator  .... 
Colo.  Rev.  Stat.  §  13-22-305(5)  (Supp.  1983);  cf.  Fuller,  Forms  and  Limits  of  Adjudication, 
92  Harv.  L.  Rev.  353,  363-67  (1978)  (contrasting  adjudication  and  contract  as  means  of  ordering 
social  relations). 

23  See  Colo.  Rev.  Stat.  §  13-22-302(4)  (Supp.  1983)  (mediator  “assists  disputants  ...  by 
identifying  and  evaluating  alternatives”);  Code  of  Professional  Conduct  for  Labor  Me¬ 
diators  §§  I,  V  (Federal  Mediation  &  Conciliation  Service  1964),  reprinted  in  29  C.F.R.  pt. 
1400  app.,  §§  I.  V  (1983);  Stulberg,  supra  note  15,  at  88;  cf.  R.  Fisher  &  W.  Lry,  Getting 
to  Yes  (1981)  (discussing  the  elements  of  principled  negotiation). 

24  For  illustrations  of  the  range  and  unpredictability  of  issues  that  may  surface  in  mediation, 
see  ABA  Special  Comm,  on  Dispute  Resolution  of  the  Pub.  Servs.  Div.,  supra  note  4, 
at  29,  and  Felstiner  &  Williams,  supra  note  3,  at  229-43. 

25  Mediation’s  success  may  be  measured  by  parties’  satisfaction  with  the  process  and  the 
resulting  agreements,  and  by  the  rate  of  compliance  with  mediated  settlements  For  data 
showing  that  mediation  compares  favorably  with  adjudication  on  these  criteria,  see  McEwen  & 
Maiman,  Small  Claims  Mediation  in  Maine:  An  Empirical  Assessment,  33  Me.  L.  Rev.  237, 

254-64  (1981),  and  L.  Cooke,  supra  note  1,  at  11.  cat 

26  See  Smith,  A  Warmer  Way  of  Disputing:  Mediation  and  Conciliation,  26  Supp.  Am.  J. 
Comp.  L.  205,  207-08  (1978);  Stulberg,  supra  note  15,  at  92.  Although  mediation  may  be 
constructive  and  educational,  it  remains  fundamentally  goal-oriented.  See  Folberg,  supra  note 

15,  at  8. 

22  See  Fuller,  supra  note  16,  at  308. 
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confidentiality.28  The  mediator  may  be  aided  in  fostering  agreement 
by  the  force  of  his  personality  or  his  stature  in  the  community,  by  a 
community  tradition  of  nonjudicial  dispute  resolution,  or  by  a  require¬ 
ment  that  the  parties  participate  in  the  mediation  session.29  To  assess 
the  possibilities  of  settlement  fully,  however,  the  mediator  must  un¬ 
derstand  the  “motives  and  possibly  even  bona  fides  of  the  conduct  of 
each  party”;30  in  other  words,  he  must  be  apprised  of  the  parties’  real 
positions  and  interests.  The  efficacy  of  this  factfinding  process  de¬ 
pends  on  the  mediator’s  ability  to  ensure  the  confidentiality  of  com¬ 
munications  made  to  him.31  Indeed,  this  need  for  confidentiality  is 
as  important  to  the  effectiveness  of  mediators  as  it  is  to  that  of 
attorneys,32  physicians,33  or  psychiatrists.34 

Mediation  demands,  moreover,  that  the  parties  feel  free  to  be  frank 
not  only  with  the  mediator  but  also  with  each  other.  Mediation  is 
not  just  “shuttle  diplomacy”;  much  takes  place  in  joint  sessions35 
attended  by  the  mediator  and  the  parties.  Agreement  may  be  impos¬ 
sible  if  the  mediator  cannot  overcome  the  parties’  wariness  about 
confiding  in  each  other  during  these  sessions.  Accordingly,  effective 
mediation  demands  that  the  parties  be  privileged  not  to  testify  about 
communications  they  have  made  to  each  other  in  the  course  of  me¬ 
diation. 

Finally,  protection  of  the  mediator’s  status  as  a  neutral36  demands 


28  See  Stulberg,  supra  note  15,  at  96-97. 

29  Mediation  has  become  mandatory  in  certain  contexts.  See,  e.g.,  International  Ass’n  of 
Machinists  v.  National  Mediation  Bd.,  425  F.2d  527,  541  (D.C.  Cir.  1970)  (labor  mediation 
under  the  Railway  Labor  Act);  Cal.  Civ.  Code  §  4607  (West  Supp.  1984)  (custody  and  visitation 
rights). 

30  International  Ass’n  of  Machinists,  425  F.2d  at  540. 

31  Of  course,  mediators  themselves  must  respect  confidentiality.  See,  e  g.,  Code  of  Profes¬ 
sional  Conduct  for  Labor  Mediators  §  V  (Federal  Mediation  &  Conciliation  Serv.  1964), 
reprinted  in  29  C.F.R.  pt.  1400  app.,  §  V  (1983);  Code  of  Professional  Conduct  for 
Mediators  3  (Colorado  Council  of  Mediation  Orgs.  1982)  (exception  for  child  abuse  and  for 
probable  crime  that  may  result  in  drastic  physical  or  psychological  harm  to  another). 

32  See,  e.g.,  Upjohn  Co.  v.  United  States,  449  U  S.  383,  390  (1981)  (“[T]he  privilege  exists 
to  protect  .  .  .  the  giving  of  information  to  the  lawyer  .  .  .  .”). 

33  See,  e.g.,  Hardy  v.  Riser,  309  F.  Supp.  1234,  1238  (N.D.  Miss.  1970)  (interpreting 
Mississippi  law  in  diversity). 

34  See,  e.g.,  United  States  v.  Layton,  90  F.R.D.  520,  526  (N.D.  Cal.  1981). 

35  See,  e.g.,  Kraybill,  A  Procedure  for  Mediating  Inter-Personal  Disputes,  in  L.  Buzzard  & 
R.  Kraybill,  Mediation:  A  Reader  (rev.  ed.  1982)  (outlining  typical  mediation  procedures). 

36  This  concern  for  neutrality  is  reflected  in  other  practices.  For  example,  without  party 
consent,  mediators  generally  may  not  serve  as  arbitrators  in  cases  they  have  mediated,  because 
combining  mediation  with  the  adjudicatory  function  of  an  arbitrator  imperils  the  success  of 
mediation  and  calls  into  question  the  fairness  of  arbitration.  See  T.  McFadgen,  supra  note  16, 
at  87,  89;  cf.  Fuller,  Collective  Bargaining  and  the  Arbitrator,  1963  Wis.  L.  Rev.  3,  24  (noting 
the  difficulty  of  switching  from  role  of  mediator  to  that  of  judge).  But  see  Stulberg,  supra  note 
20,  at  367-68  (defending  practice  of  combining  aspects  of  mediation  and  arbitration).  Statutory 
schemes  mandating  both  mediation  and  arbitration  generally  reflect  this  concern.  See,  e.g., 
Conciliation  and  Arbitration  Act  of  1904,  §  22(2),  3  Austl.  Acts  P.  231,  251  (1974).  Similarly, 
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recognition  of  a  distinct  privilege  on  his  part  not  to  testify.  This 
privilege  must  be  assertable  by  the  mediator  when  necessary  to  protect 
his  interest  in  neutrality,  or  on  the  motion  of  a  party,  when  necessary 
to  protect  party  expectations.  Both  the  appearance  and  the  reality  of 
the  mediator’s  neutrality  are  essential  to  generating  the  climate  of  trust 
necessary  for  effective  mediation.37  Recognition  of  a  mediator’s  priv¬ 
ilege  not  to  testify  will  bolster  the  parties’  confidence  in  the  integrity 
of  the  process  by  assuring  them  that  the  mediator  is  truly  a  neutral 
conciliator  and  not  a  potential  adversary  in  later  litigation. 

The  need  to  protect  both  mediator-party  and  party-party  com¬ 
munications  and  to  grant  the  mediator  a  testimonial  privilege  has  been 
recognized  since  the  last  century.38  The  next  section  examines  the 
extent  to  which  traditional  doctrine  might  be  relied  on  to  protect 
communications  made  in  mediation. 

II.  Traditional  Doctrine  and  Its  Limits 

Modern  statutes  creating  privileges  for  mediation  have  preserved 
the  confidential  nature  of  communications  both  among  the  parties  and 
between  the  mediator  and  the  parties.  For  decades,  mediator-party 
communications  in  labor  conciliation  have  received  statutory  protec¬ 
tion,39  and  recent  statutes  have  extended  this  protection  to  mediation 
in  other  arenas.40  The  confidentiality  of  communications  among  the 
parties,  on  the  other  hand,  has  traditionally  received  less  legislative 
regard.41  In  the  absence  of  specific  statutory  treatment  —  the  situa- 


attorneys  who  undertake  to  act  as  mediators  should  not  represent  either  party  in  subsequent 
litigation.  See  Model  Code  of  Professional  Responsibility  EC  5-20  (1979). 

37  See  McCrory,  supra  note  17,  at  56;  Stulberg,  supra  note  15,  at  87,  95-96. 

38  All  three  forms  of  protection  appear  to  have  been  present  in  one  historical  model  for  small 

claims  courts:  the  Scandinavian  conciliation  courts.  See  T.  McFadgen,  supra  note  16,  at  76- 
78.  Conciliation  was  “‘carried  on  with  closed  doors,  and  the  commissioners  [were]  bound  to 
secrecy.  .  .  Admissions  or  confessions  made  by  one  party  [could  not]  be  used  against  him  by 

his  adversary  should  the  case  come  to  trial  in  the  regular  court.”’  Id.  at  77  (quoting  Grevstad, 
Norway’s  Conciliation  Tribunals ,  2  J.  Am.  Judicature  Soc’Y  5  (1918)).  Early  conciliation 
efforts  in  the  United  States  are  described  in  R.  Smith,  Justice  and  the  Poor  63  (3d  ed.  1924) 
(discussing  conciliation  program  in  Cleveland),  and  in  Note,  Conciliation  in  the  Municipal  Court 
for  the  District  of  Columbia,  34  Geo.  L.J.  352  (1946).  The  District  of  Columbia  program 
showed  more  concern  for  keeping  conciliation  and  adjudication  separate,  and  enjoyed  a  higher 
rate  of  success,  than  the  Cleveland  program  did.  Compare  R.  Smith,  supra,  at  63  (30%  of 
cases  settled  in  1914  and  18%  settled  in  1915),  with  Note,  supra,  at  360  (over  87%  settled). 

39  See,  e.g.,  Conn.  Gen.  Stat.  §  31-100  (1972  &  Supp.  1983-1984).  The  privilege  is  akin 
to  that  granted  communications  to  government  officials,  see,  e  g.,  State  ex  rel.  Douglas  v.  Tune, 
199  Mo.  App.  404,  413,  203  S.W.  465.  467  G918)  (communications  to  complaint  board  “highly 
confidential”  since  board  members  “must  rely  almost  entirely  upon  information  voluntarily  given 
to  them”);  see  also  Cal.  Civ.  Proc.  Code  §  1747  (West  1982)  (applying  to  mediation  the 
qualified  privilege  accorded  statements  to  government  officials). 

40  See,  e.g.,  statutes  cited  supra  note  7  (divorce  proceedings). 

«'  Compare  Cal.  Civ.  Proc.  Code  §  1747  (West  1982)  (protecting  statements  made  to 
mediator)  with  Mich.  Comp.  Laws.  Ann.  §  552  513(8)  (West  Supp.  1984-1985)  (protecting 
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tion  in  most  jurisdictions  —  the  protection  extended  any  communi¬ 
cation  made  in  mediation  is  a  product  of  either  contract  or  the  rules 
governing  admission  of  evidence  regarding  settlement  negotiations.42 
Although  the  traditional  rules  fail  to  provide  a  legal  framework  that 
adequately  protects  mediation,  they  nonetheless  suggest  policy  con¬ 
cerns  that  any  model  of  a  privilege  for  mediation  should  take  into 
account. 


A.  Protection  Under  the  Rules  of  Evidence 

1.  Minimal  Protection:  The  Common  Law.  —  Any  common  law 
protection  of  confidentiality  in  mediation  must  derive  from  the  exclu¬ 
sion  of  evidence  of  offers  to  compromise.  Most  American  courts43 
have  construed  this  exclusion  narrowly,  adopting  what  has  been 
termed  the  “relevancy  rule.”44  Under  this  rule,  evidence  of  a  proposed 
compromise  is  excluded  because  it  is  generally  considered  not  to  fie 
reliable  evidence  of  the  value  of  the  offeror’s  claim.45  Thus  conceived, 
the  exclusion  is  foremost  a  means  to  ensure  the  probative  value  of 
evidence,  not  to  enhance  the  efficacy  of  settlement  negotiations.46 

The  relevancy  rule  has  led  to  a  distinction  between  “mere”  offers 
to  compromise,  which  are  excluded,  and  independent  admissions  of 
fact,  which  are  not.47  This  distinction  has  bred  controversy  and 
confusion.48  Courts  have  generally  identified  independent  admissions 


communications  made  to  mediator  as  well  as  “communications  between  the  parties  in  the 
presence  of  the  mediator”). 

42  See  generally  Freedman,  supra  note  4  (discussing  such  protections  of  confidentiality  in 
mediation,  as  well  as  existing  statutes);  Friedman,  supra  note  14  (same). 

43  In  order  to  protect  the  confidentiality  of  domestic  conciliation,  English  common  law  courts 
have  found  an  implied  agreement  that  conciliation  was  “without  prejudice”  and  that  statements 
made  in  conciliation  would  not  be  used  in  subsequent  litigation.  See  Pool  v.  Pool.  1951  P.  470; 
Mole  v.  Mole,  1951  P.  21,  23  (C.A.  1950);  Law  Reform  Committee,  Sixteenth  Report, 
Cmd.  No.  3472,  at  15  (1967). 

44  See  4  J.  Wigmore,  Evidence  in  Trials  at  Common  Law  §  1061,  at  36  (J.  Chadbourne 
rev.  ed.  1972);  Bell,  Admissions  Arising  out  of  Compromise  —  Are  They  Irrelevant?,  31  Tex. 
L.  Rev.  239,  241  (1953). 

45  See  4  J.  Wigmore,  supra  note  44,  9  1061,  at  36. 

46  Despite  the  urgings  of  commentators  that  courts  base  exclusion  on  a  broader  “privilege 
theory”  explicitly  encouraging  compromise,  see  Bell,  supra  note  44,  at  251;  Tracy,  Evidence  — 
Admissibility  of  Statements  of  Fact  Made  During  Negotiation  for  Compromise,  34  MlCH.  L. 
Rev.  524,  528-30  (1936),  only  a  few  courts  have  done  so,  see,  e.g.,  Connor  v.  Michigan  Wis. 
Pipe  Line  Co.,  15  Wis.  2d  614,  622,  113  N.W.2d  121,  125  (1962)  (“[T]he  overwhelming  weight 
of  precedent  is  against  invoking  such  an  all-inclusive  rule  of  privilege  even  though  there  may 
be  strong  reasons  of  logic  and  public  policy  in  favor  thereof."). 

47  See  Sanborn  v.  Neilson,  4  N.H.  501,  508-09  (1828);  4  J.  Wigmore,  supra  note  44.  §  1061, 
at  41;  Tracy,  supra  note  46,  at  524. 

48  See  Fed.  R.  Evid.  408  advisory  committee  note.  Compare  Harrison  v.  District  of 
Columbia,  95  A. 2d  332,  334  (D.C.  1953)  (excluding  evidence  of  offer  prefaced  by  “absolute 
denial”  of  liability),  with  Pitts  v.  United  States,  95  A. 2d  588,  589  (D.C.  1953)  (admitting  evidence 
of  offer  reserving  “the  right  to  plead  formally”). 
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in  one  of  two  ways.  First,  they  have  looked  to  the  form  of  the 
statement:  an  admission  stated  by  a  party  to  be  without  prejudice  — 
that  is,  one  by  which  the  party  does  not  intend  to  be  bound  in 
subsequent  litigation  —  will  generally  not  be  deemed  independent.49 
This  method  of  analysis  is  unsuited  to  an  informal  process  like  me¬ 
diation  because  it  protects  only  those  with  knowledge  of  the  law50 
and  discourages  negotiation  without  counsel.51  Second,  courts  have 
associated  independent  admissions  with  “explicit  and  absolute”  state¬ 
ments.52  But  identifying  such  statements  requires  an  intrusive  probing 
of  the  intention  of  the  speaker,53  and  the  outcome  of  the  inquiry  is 
highly  unpredictable.  As  a  result,  the  “practical  value  of  the  common 
law  rule  has  been  greatly  diminished,”54  and  the  rule  can  adequately 
protect  neither  communications  among  the  parties  nor  communications 
between  the  parties  and  the  mediator.55 

2.  Enhanced  Protection:  Federal  Rule  of  Evidence  408.  —  Federal 
Rule  of  Evidence  408  —  and  similar  provisions  in  effect  in  about  half 
the  states56  —  is  another  possible  source  of  legal  protection  for  com¬ 
munications  made  in  mediation.  The  rule  provides  that  an  offer  of 
compromise  is  “not  admissible  to  prove  liability  for  or  invalidity  of 
the  claim  or  its  amount”;  it  also  provides  that  “[ejvidence  of  conduct 
or  statements  made  in  compromise  negotiations  is  likewise  not  admis¬ 
sible.”57  Rule  408  implicitly  rejects  the  common  law  version  of  the 
relevancy  theory,  in  that  it  excludes  both  offers  of  compromise  and 
evidence  of  conduct  or  statements  made  during  compromise  negotia¬ 
tions.  The  rule  thus  affords  broader  protection  to  the  negotiation  of 
private  settlements  than  does  the  common  law.  Moreover,  the  policy 
behind  the  rule  —  the  promotion  of  “free  and  frank”  discussions  of 


49  See  In  re  Evansville  Television,  Inc.,  286  F.2d  65,  70  (7th  Cir. ),  cert,  denied,  366  U.S. 
903  (1961). 

50  The  common  law  rule  has  been  recognized  as  a  “trap  for  the  unwary.’  S.  Rep.  No. 
1277,  93d  Cong.,  2d  Sess.  10  (1974),  reprinted  in  1974  U.S.  Code  Cong.  &  Ad.  News  7051, 
7057;  see  G.  Williams,  Legal  Negotiation  and  Settlement  107  (1983). 

S'  See  Annot.,  15  A.L.R.3D  13,  20  (1967)  (advising  that  counsel,  not  party,  should  conduct 

negotiations). 

52  See  People  ex  rel.  Department  of  Pub.  Works  v.  Forster,  58  Cal.  2d  257,  264,  23  Cal. 
Rptr.  582,  586,  373  P.2d  630,  634  (1962):  4  J  Wigmore,  supra  note  44.  §  1061,  at  41. 

53  See  Forster,  58  Cal.  2d  at  263-67,  23  Cal.  Rptr.  at  586-87,  373  P.2d  at  634-35,  Colburn 
v.  Groton,  66  N.H  151,  I5S— 57.  28  A.  95.  97  (1889). 

54  Fed.  R.  Evid.  408  advisory  committee  note. 

55  Statements  made  to  or  through  another  are  subject  to  the  same  exclusionary  rule  and 
the  same  exception.  See  Harrington  v.  Inhabitants  of  Lincoln,  70  Mass.  (4  Gray)  563,  567 
(1855)  (offer  to  an  agent  excluded);  29  Am.  Jur.  2D  Evidence  §  632  (1967  &  Supp.  1983) 
(compromises  with  third  parties  excluded). 

56  See  e.g.,  Hatfield  v.  Max  Rouse  &  Sons  N.W. ,  100  Idaho  840,  846,  606  P.  2d  944,  950 
(1980)  (adopting  federal  rule).  States  adopting  rules  paralleling  Rule  408  are  noted  in  2  J. 
Weinstein  &  M.  Berger,  Weinstein’s  Evidence  H  408(08],  at  408-32  to  -37  (1982  &  Supp. 

1984). 

5?  pfd  r  tyiD-  408. 
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settlement  proposals58  —  is  also  a  goal  of  mediation.  Thus,  not 
surprisingly,  commentators  have  argued  that  the  more  generous  pro¬ 
tection  of  Rule  408  should  extend  to  mediation.59  This  view  has  some 
judicial  support,60  and  the  Colorado  legislature  has  expressly  deemed 
mediation  sessions  to  be  settlement  negotiations  for  evidentiary  pur¬ 
poses.61 

The  broad  protection  conferred  by  Rule  408,  however,  has  one 
very  significant  limitation:  it  excludes  evidence  of  negotiations  only 
when  offered  to  prove  the  validity  or  amount  of  the  plaintiff’s  claim. 
Some  of  the  consequences  of  this  limitation  are  undoubtedly  desirable. 
The  rule  does  not,  for  example,  exclude  evidence  offered  to  prove  or 
challenge  the  actual  agreement  produced  by  the  negotiations;62  oth¬ 
erwise,  the  agreement  might  not  be  enforceable  and  mediation  itself 
would  be  ineffective.  Moreover,  the  rule  does  not  protect  participants 
in  negotiation  who  abuse  the  negotiation  process  by  committing ’fraud 
or  by  violating  a  duty  owed  to  another  participant,  such  as  a  duty  to 
bargain  in  good  faith;  presumably,  this  limitation  would  apply  to 
mediation  as  well.  Additionally,  under  the  rule,  information  otherwise 
discoverable  is  not  immunized  from  discovery  simply  because  it  is 
presented  in  negotiation.63  Negotiation  —  or  mediation  —  should  not 
be  a  barrier  to  discovery  any  more  than  it  should  be  a  tool  for 
discovery.64 

Other  ramifications  of  the  rule’s  limited  scope,  however,  seriously 
undermine  its  ability  to  promote  the  free  discussion  essential  to  me¬ 
diation.  Since  the  exclusion  applies  only  to  proof  of  the  validity  or 
amount  of  the  plaintiff’s  claim,  the  rule  would  not  exclude  evidence 
offered  to  support  or  rebut  technically  distinct  yet  related  claims  raised 
after  mediation.65  As  a  result,  the  parties  would  be  forced  to  assess 


58  2  J.  Weinstein  &  M.  Berger,  supra  note  56,  H  4o8[oi],  at  408-9. 

59  See  Freedman,  supra  note  4,  at  75;  Friedman,  supra  note  14,  at  204-05. 

60  See  EEOC  v.  Air  Line  Pilots  Ass’n,  489  F.  Supp.  1003,  1008  n.4  (D.  Minn.  1980),  rev’d 
on  other  grounds,  661  F.2d  90  (8th  Cir.  1981). 

61  See  Colo.  Rev.  Stat.  §  13-22-307  (Supp.  1983). 

62  Such  suits  are  not  based  on  the  plaintiff’s  claim  but  on  the  agreement.  See  Moving 
Picture  Mach  Operators  Union  Local  No.  162  v.  Glasgow  Theatres,  Inc.,  6  Cal.  App.  3d  395, 
402,  86  Cal.  Rptr.  33,  37  (1970)  (evidence  of  accord  and  satisfaction  not  excluded  by  state  rule 
similar  to  Rule  408);  see  also  infra  note  84  (discussing  suits  on  settlement  agreements). 

63  See  Fed.  R.  Evid.  408.  Yet  “where  the  document,  or  statement,  would  not  have  existed 
but  for  the  negotiations,”  it  is  not  discoverable,  since  “the  negotiations  are  not  being  used  as  a 
device  to  thwart  discovery  by  making  existing  documents  unreachable.”  Ramada  Dev.  Co.  v. 
Rauch,  644  F.2d  1097,  1107  (5th  Cir.  May  1981)  (Unit  B);  cf.  Colo.  Rev.  Stat.  §  13-22-307 
(Supp.  1983)  (allowing  discovery  of  “otherwise  discoverable”  material). 

64  Of  course,  it  is  never  possible  to  preclude  all  risk  that  mediation  may  result  in  discovery, 
since  mediation  may  yield  clues  about  what  “otherwise  discoverable”  information  should  be 
sought. 

65  See  EEOC  v.  Air  Line  Pilots  Ass’n,  489  F.  Supp.  1003,  1010  n.8  (D.  Minn.  1980) 
(admitting  evidence  from  conciliation  proceedings  as  an  aid  in  determining  allocation  of  dam¬ 
ages),  rev’d  on  other  grounds,  661  F.2d  90  (8th  Cir.  1981) 
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the  legal  scope  of  their  claims  before  deciding  how  much  to  reveal, 
and  the  freewheeling  discussion  that  is  the  hallmark  of  mediation 
would  thus  be  chilled.  More  generally,  the  rule  does  not  prevent 
collateral  use  of  statements  made  during  settlement  negotiations:  such 
statements  may  be  used  to  prove  anything  from  bias  to  agency.66  As 
a  result,  Rule  408  does  not  adequately  prevent  communications  made 
in  mediation  from  being  used  by  one  party  against  another67  in  sub¬ 
sequent  litigation.68 

B.  Contract:  Flexible  Protection  Without  Legislation? 

An  alternative  method  of  protecting  confidentiality  that  comports 
well  with  the  voluntary  nature  of  mediation  is  the  use  of  contracts. 
Many  mediation  programs  rely  on  contracts  between  participants  in 
mediation  in  order  to  guarantee  confidentiality;69  others  have  reached 
informal  arrangements  with  courts  and  prosecutors’  offices  to  protect 
mediation  sessions.70 

Nonetheless,  the  validity  of  contracts  restricting  the  use  of  evidence 
in  judicial  proceedings  is  the  subject  of  some  doubt.  Although  some 
commentators  have  argued  that  such  contracts  should  be  respected,71 


66  See,  e  g.,  Breuer  Elec.  Mfg.  Co.  v.  Toronado  Sys.  of  Am.,  687  F.2d  182,  185  (7th  Cir. 
1982)  (evidence  admitted  for  purposes  of  impeachment);  Lloyd  v.  Thomas,  195  F.2d  486,  491 
(7th  Cir.  1952)  (evidence  admitted  to  rebut  claim  of  agency).  Although  the  dangers  inherent  in 
such  uses  may  be  reduced  by  generous  interpretation  of  Rule  408,  see  2  J.  Weinstein  &  M. 
Berger,  supra  note  56,  11  4o8[os),  at  408-28  to  -29  (rule  should  not  be  limited  in  a  way  that 
undercuts  its  goal  of  encouraging  settlement  negotiations),  they  cannot  be  eliminated. 

67  Furthermore,  Rule  408’s  limitation  to  evidence  offered  to  prove  the  validity  of  the  plain¬ 
tiff’s  claim  provides  no  protection  to  nonparty  participants  in  mediation.  By  contrast,  evidence 
rules  do  protect  parties  against  some  uses  of  evidence  by  nonparties.  See  infra  note  75. 

68  Developments  in  two  states  suggest  recognition  of  the  inadequacy  of  relying  on  traditional 
protections  for  settlement  negotiations  to  protect  mediation.  Although  Colorado  extends  to 
mediation  the  same  statutory  protection  afforded  to  settlement  negotiations,  see  Colo.  Rev. 
Stat.  §  13-22-307  (Supp.  1983),  it  has  been  recommended  that  participants  in  mediation  ex¬ 
pressly  agree  to  make  sessions  confidential,  see  Code  of  Professional  Conduct  for  Media¬ 
tors  3-4  (Colorado  Council  of  Mediation  Orgs.  1982);  Freedman,  supra  note  4,  at  83  &  n.62. 
Moreover,  despite  an  indication  that  its  courts  might  protect  divorce  mediation  by  analogy  to 
settlement  negotiations,  see  id  at  72-73,  the  Florida  legislature  passed  a  statute  to  expand  such 
protection,  see  An  Act  Relating  to  Dissolution  of  Marriage,  1982  Laws  233,  235  (codified  at 
Fla.  Stat  Ann.  §  749.01(3)  (West  Supp.  1984)). 

69  See,  e.g.,  Freedman,  supra  note  4,  at  80  (providing  an  example  of  such  an  agreement). 

™  See  id.  at  81-82. 

71  See  1  J.  Wigmore,  Evidence  in  Trials  at  Common  Law  §  7a,  at  560  (P.  Tillers  rev. 
ed.  1983).  One  might  argue,  for  example,  that  an  agreement  to  exclude  evidence  from  a 
mediation  session  is  in  effect  an  agreement  that  everything  said  or  done  in  mediation  was 
“without  prejudice”  and  that  the  court  should  therefore  treat  the  negotiation  as  such.  See  supra 
pp  447-48.  This  approach  is  not  unlike  the  English  approach  to  domestic  conciliation.  See 
supra  note  43.  An  essentially  contract-based  argument  has  been  employed  to  support  the 
mediator’s  privilege  in  labor  mediation:  it  is  argued  that  since  the  parties  are  made  aware  of 
the  mediator’s  inability  to  testify  by  29  C.F.R.  §  1401.2(b)  (1983),  they  have  impliedly  consented 
to  that  condition,  see  NLRB  v.  Joseph  Macaluso,  Inc.,  618  F.2d  51,  56  (9th  Cir.  1980);  Drukker 
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there  is  a  risk  that  they  will  be  found  “void  as  against  public  policy.”72 
At  least  one  court  has  considered  the  validity  of  such  a  contract  as 
applied  to  mediation  and  chose  to  enforce  it.73  Yet  the  court  enforced 
the  contract  only  after  balancing  the  traditional  policy  in  favor  of 
admitting  all  competent  evidence  against  a  specific  statutory  policy 
favoring  reconciliation.74  In  the  absence  of  such  a  statute,  a  court 
could  balance  the  policy  in  favor  of  admitting  all  competent  evidence 
against  only  the  general  policy  favoring  compromise;  since  this  policy 
failed  to  support  broad  protection  of  settlement  discussions  at  common 
law,  the  contract  might  not  be  enforced. 

A  further  danger  in  relying  on  contracts  to  preserve  confidentiality 
is  that  they  may  not  protect  the  participants  in  mediation  from  all 
seekers  of  information.  Because  contracts  bind  only  the  contracting 
parties,  they  cannot  preclude  use  of  evidence  by  a  noncontracting 
party  such  as  a  prosecutor’s  office  or  the  public.75  The  problem  is 
particularly  acute  when  the  mediation  program  is  affiliated  with  a 
court  or  prosecutor’s  office  that  is  tempted  to  exploit  the  program  for 
purposes  of  discovery.76  Similarly,  problems  may  arise  when  the  pro¬ 
gram  receives  funds  from  a  government  entity,  since  its  records  may 
then  be  subject  to  local  “freedom  of  information”  acts.77  Although 
agreements  with  prosecutors  and  courts  may  enable  mediation  pro¬ 
grams  to  provide  limited  protection  against  inquiries  by  nonparties,78 

Communications,  Inc.  v.  NLRB,  700  F.2d  727,  734  (D  C.  Cir.  1983)  (dictum)  (party  knowledge 
of  NLRB  agent’s  inability  to  testify  would  be  relevant  to  claim  of  privilege  by  the  agent). 

72  Cronk  v.  State,  100  Misc.  2d  680,  686,  420  N.  Y.S.2d  1 13,  1 17-18  (Ct.  Cl.  1979)  (agreement 
would  not  bar  evidence  even  were  it  a  contract);  see  also  Garden  State  Plaza  Corp.  v.  S.S. 
Kresge  Co.,  78  N.J.  Super.  485,  500-03,  189  A. 2d  448,  456-58  (App.  Div.)  (disapproving 
Wigmore’s  position  that  such  a  contract  is  enforceable  and  holding  that  parol  evidence  rule 
governs  access  to  evidence  of  negotiations),  cert,  denied,  40  N.J.  226,  191  A. 2d  63  (1963);  Note, 
Contracts  To  Alter  the  Rules  of  Evidence,  46  Harv.  L.  Rev.  138,  142-43  (1932)  (“[A]  contract 
to  deprive  the  court  of  relevant  testimony  ...  is  an  impediment  to  ascertaining  the  facts.”). 
The  disinclination  of  courts  to  allow  parties  to  create  their  own  privileges  is  consistent  with  the 
rule  that  “[n]o  pledge  of  privacy  .  .  .  can  avail  against  demand  for  the  truth  in  a  court  of 
justice.”  8  J.  WiGMORE,  supra  note  13,  §  2286,  at  528. 

73  See  Simrin  v.  Simrin,  233  Cal.  App.  2d  90,  95,  43  Cal.  Rptr.  376,  379  (1965). 

74  Id.  (citing  Cal.  Civ.  Proc.  Code  §  1747). 

75  By  contrast,  the  rules  of  evidence  do  not  protect  only  parties  in  privity  with  each  other. 
For  example,  evidence  of  an  offer  to  compromise  or  of  a  settlement  agreement  is  generally  not 
admissible  in  litigation  involving  one  of  the  parties  and  arising  out  of  the  same  transaction  that 
the  settlement  discussions  were  concerned  with.  See,  e.g.,  Bratt  v.  Western  Air  Lines,  169  F.2d 
214,  217  (10th  Cir.),  cert,  denied,  335  U  S.  886  (1948);  Brown  v.  Pacific  Elec.  Ry.,  79  Cal. 
App.  2d  613,  180  P.2d  424  (1947).  Bui  see  General  Motors  Corp.  v.  Simmons,  558  S.W.2d 
855.  857  (Tex.  1977)  (admitting  evidence  for  purpose  of  showing  bias). 

76  See  Freedman,  supra  note  4,  at  70-7 i- 

77  See  Rice,  supra  note  14,  at  76-79.  The  Freedom  of  Information  Act,  5  U.S.C.  §  552 
(1982),  exempts  certain  ‘‘commercial  or  financial  information,”  id.  §  552(b)(4),  which  includes 
“negotiating  positions  or  requirements  in  the  case  of  labor-management  mediations,”  H  R.  Rep. 
No.  1497,  89th  Cong.,  2d  Sess.  10,  reprinted  in  1966  U.S.  Code  Cong.  &  Ad.  News  2418, 
24*7. 

78  See  Freedman,  supra  note  4,  at  82. 
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only  legislation  can  fully  protect  participants  against  the  claims  of 
outsiders. 


III.  Toward  a  New  Model  of  Protection 

Recent  legislative  enactments  in  several  states  have  provided  near¬ 
absolute  protection  for  communications  made  in  mediation,  whether 
among  the  parties  or  with  the  mediator.79  Though  this  approach 
creates  a  straightforward  rule  suitable  to  an  informal  process,80  it  is 
an  overreaction  to  the  shortcomings  of  evidentiary  rules  and  contrac¬ 
tual  arrangements.  Any  protection  of  mediation  must  recognize  the 
limits  imposed  on  confidentiality  by  the  nature  of  a  negotiation  process 
itself,  and  must  also  articulate  conditions  for  compelling  mediator 
testimony  that  adequately  protect  the  mediator’s  neutrality.  This  Sec¬ 
tion  sketches  guidelines  for  enacting  such  protection  into  law. 

A.  Protection  of  Communications 

Recent  statutes  greatly  enhance  the  protection  available  to  media¬ 
tion  under  the  traditional  rules  of  evidence  and  contract.  These  stat¬ 
utes  do  not  limit  the  confidentiality  of  communications  on  the  basis 
of  the  form  of  the  communication,  the  presumed  intent  of  its  speaker, 
or  the  scope  of  the  plaintiff’s  legal  claims.  Rather,  the  statutes  in 
general  grant  blanket  protection  to  all  communications  made  in  me¬ 
diation.81 

Although  broad  statutory  protection  is  important  to  the  success  of 
mediation,  the  recent  statutes  have  generally  failed  to  retain  two 
important  exceptions  provided  in  the  rules  of  evidence,  exceptions  that 
are  crucial  to  the  integrity  of  mediation.  The  first  exception  recognizes 
that  confidentiality  must  yield  to  a  demonstrable  need  for  parol  evi¬ 
dence  when  one  of  the  parties  to  a  mediation  agreement  sues  to  enforce 
or  rescind  that  agreement.82  The  second  exception  guards  against 
abuse  of  the  mediation  process  by  allowing  confidentiality  to  be 
pierced  when  a  party  brings  suit  alleging  the  breach  of  a  duty  owed 
by  another  party  or  the  mediator  in  the  course  of  mediation,  such  as 
an  obligation  to  bargain  in  good  faith.83 

79  See  e.g.,  Fla.  Stat.  Ann.  §  749.01(3)  (West  Supp.  1984);  N.Y.  Jud.  Law  §  849-b(6) 
(McKinney  Supp.  1983-1984);  Okla.  Stat.  tit.  12,  §  1805  (Supp.  1983)- 

so  Cf.  Dispute  Resolution  Act  §4(4),  28  U.S.C.  app.  §4(4)  O982)  (requiring  that  rules  of 
federally  financed  dispute  resolution  programs  be  “reasonable,  fair,  and  readily  understandable  ). 

81  At  least  one  statute  limits  this  protection  to  communications  related  “to  the  subject  matter 
of  the  mediation.  See  N.Y.  Jud.  Law  §  849-W6)  (McKinney  Supp.  1983-1984)-  Restriction  of 
protection  to  the  subject  matter  of  a  session,  unless  construed  with  sensitivity  to  the  freewheeling 
nature  of  mediation,  may  chill  discussion  in  much  the  same  way  as  would  limiting  protection 
to  matters  related  to  the  scope  of  a  claim. 

87  See  supra  p.  449-  ....  _  .  ,  „ 

88  See  supra  p.  449-  A  high  threshold  is  often  set  for  mediator  liability.  See  infra  p.  453  « 

note  87. 
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The  failure  to  provide  for  the  use  of  parol  evidence  when  necessary 
to  a  suit  to  rescind  or  enforce  an  agreement  reached  in  mediation  is 
the  greatest  defect  in  the  new  statutes.  By  treating  mediated  contracts 
differently  from  other  settlement  agreements,84  the  statutes  undermine 
parties’  legitimate  interests  both  in  realizing  the  fruits  of  mediation 
and  in  protecting  themselves  from  fraud,  duress,  and  mistake.  As  a 
result,  the  new  statutes  may  detract  from  the  very  climate  of  truth¬ 
fulness  that  confidentiality  should  foster.  Although  confidentiality  is 
crucial  to  preserving  the  position  of  parties  that  have  failed  to  reach 
an  agreement,  parties  that  have  reached  agreement  should  not  be 
forced  to  purchase  free  discussion  at  the  cost  of  waiving  traditional 
contract  law  protection  against  unfairness. 

Moreover,  all  parties  to  mediation,  successful  and  unsuccessful, 
have  an  interest  in  seeing  that  any  legal  duties  owed  them  in  the 
course  of  mediation  are  honored.  In  many  areas  of  relatively  informal 
mediation  —  such  as  small  claims  mediation  —  these  “duties”  may 
not  reach  much  beyond  not  assaulting  one’s  adversary.  In  a  more 
structured  field  such  as  labor  mediation,  however,  such  duties  are 
more  extensive.85  Obligations  to  bargain  in  good  faith  or  to  reduce 
an  agreement  to  writing  do  not  evaporate  when  parties  enter  media¬ 
tion,  and  enforcing  these  obligations  may  require  use  of  evidence  from 
mediation  sessions.86  Moreover,  even  in  the  course  of  mediation  un¬ 
constrained  by  a  legal  bargaining  structure,  the  mediator  may  owe 
the  parties  a  minimal  duty  of  care,87  the  enforcement  of  which  may 
require  waiver  of  confidentiality.88 

A  statute  broadening  the  privilege  protecting  communications 
made  in  mediation  should  thus  provide  for  the  proof  of  such  com- 


84  A  settlement  agreement  is  a  contract.  See  Village  of  Kaktovick  v.  Watt,  689  F.2d  222, 
230  (D  C.  Cir.  1982).  The  existence  of  such  a  contract  can  be  proved,  cf.  NLRB  v.  Joseph 
Macaluso,  Inc.,  618  F.2d  51,  52-53  (gth  Cir.  1980)  (holding  that,  unlike  a  party’s  testimony,  a 
mediator’s  testimony  cannot  be  used  to  prove  a  failure  to  reduce  an  agreement  to  writing),  and 
the  contract  may  be  challenged  on  the  grounds  of  fraud,  mistake,  or  duress,  see  First  Nat’l 
Bank  v.  Pepper,  454  F.2d  626,  632  (2d  Cir.  1972)-  Suits  to  rescind  settlements  on  the  ground 
of  mistake  are  discouraged  because  the  agreement  itself  implies  doubt  about  the  claim.  See 
Universal  Leaf  Tobacco  Co.  v.  American  Fidelity  Fire  Ins.  Co.,  388  F.  Supp.  323,  325  (D.V.I. 
1974)- 

85  See,  e.g.,  29  U.S.C.  §  158(d)  (1982)  (establishing  collective  bargaining  obligations). 

86  See,  e.g.,  NLRB  v.  Joseph  Macaluso,  Inc.,  618  F.2d  51  (9th  Cir.  1981)  (seeking  enforce¬ 
ment  of  order  to  execute  written  contract). 

87  See  Colo.  Rev.  Stat.  §  13-22-306(2)  (Supp.  1983)  (providing  that  a  mediator  is  liable  for 
“willful  or  wanton  misconduct”);  Okla.  Stat.  tit.  12,  §  1805(E)  (Supp.  1983)  (requiring  “gross 
negligence  with  malicious  purpose”  in  order  to  render  a  mediator  liable  for  civil  damages).  The 
scope  of  any  such  duty  is  controversial.  One  commentator,  for  example,  has  strongly  urged  that 
any  effort  to  charge  a  mediator  with  responsibility  for  either  the  substance  of  an  agreement  or 
the  interests  of  outside  parties  would  give  him  a  stake  in  the  outcome  of  the  mediation  process 
incompatible  with  his  neutral  status.  See  McCrory,  supra  note  17,  at  80.  These  concerns 
counsel  strict  interpretation  of  provisions  allowing  suits  against  mediators. 

88  See  Okla.  Stat.  tit.  12,  §  1805(F)  (Supp.  1983). 
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munications  when  necessary  to  enforce  —  or  resist  enforcement  of  — 
a  mediated  agreement,  or  when  needed  by  a  party  to  enforce  a  duty 
owed  him  by  the  mediator  or  another  party  in  the  course  of  mediation. 
The  statute,  however,  must  carefully  distinguish  between  protecting 
the  confidentiality  of  communications  among  the  parties  themselves 
and  protecting  the  confidentiality  of  private  communications  between 
a  party  and  the  mediator;  these  latter  communications  require  broader 
protection.  After  all,  the  private  caucus  is  an  invaluable  aid  to  the 
mediator  in  his  effort  to  understand  the  positions  and  desires  of  the 
parties.  Indeed,  if  mediation  is  to  be  successful,  the  parties  must  feel 
sure  that  anything  said  in  private  caucus  with  the  mediator  is  as 
confidential  as  they  desire.89  Thus,  any  model  statute  must  absolutely 
protect  mediator-party  communications  when  the  party  expects  the 
mediator  to  preserve  confidentiality.90  Such  a  statute,  however, 
should  also  recognize  that  when  a  party  not  only  uses  the  mediator 
as  a  confidant,  but  also  authorizes  him  to  convey  specific  information 
to  another  party,  there  is  no  heightened  expectation  of  confidentiality 
with  respect  to  that  information.  When  a  party  authorizes  the  me¬ 
diator  to  share  with  the  other  party  particular  statements  made  in 
caucus,91  those  mediator-party  statements  should  enjoy  only  the  more 
limited  privilege  conferred  on  party-party  statements.92 

B.  Mediator  Testimony  and  Neutrality 

The  decision  to  allow  the  admission  into  evidence  of  certain  com¬ 
munications  made  in  mediation  does  not  determine  who  should  be 
allowed  to  testify  to  them.  In  addition  to  recognizing  the  parties’  right 
to  maintain  the  confidentiality  of  certain  communications,  the  law  in 
some  jurisdictions  provides  for  a  separate  mediator’s  privilege  not  to 


89  See  Kraybill,  supra  note  35  (recommended  introduction  to  mediation  session  includes 
statement  that  caucus  is  confidential  unless  there  is  an  agreement  to  the  contrary);  see  also  p. 
446  &  note  39  (noting  protection  of  mediator-party  communications). 

90  Tying  protection  to  the  expectation  of  confidentiality  accords  with  treatment  of  the  attorney- 
client  privilege,  under  which  communications  made  in  the  presence  of  third  parties  are  not 
protected.  See  Barr  Marine  Prods.  Co.  v.  Borg-Warner  Corp.,  84  F.R.D  631,  634  (E.D.  Pa. 

1979)- 

91  A  prima  facie  showing  of  fraud  by  the  communicating  party  would  seem  to  demonstrate 
such  authorization.  Removal  of  any  privilege  in  such  a  case  would  be  consistent  with  the 
treatment  of  the  attorney-client  privilege.  See  Research  Corp.  v.  Gourmet’s  Delight  Mushroom 
Co  ,  560  F.  Supp.  81 1,  813,  819-20  (E.D.  Pa.  1983)-  The  idea  that  “[t]he  privilege  takes  flight 
if  the  relation  is  abused,”  Clark  v.  United  States,  289  U  S.  1,  15  (19 33)  (Cardozo,  J.)  (dictum), 
should  prevent  abuse  of  mediation  just  as  it  prevents  abuse  of  the  attorney-client  relationship. 

92  One  court  has  taken  such  an  approach  in  labor  mediation.  See  Newark  Bd.  of  Educ.  v. 
Newark  Teachers  Union  Local  481,  152  N.J.  Super.  31.  61-62,  377  A. 2d  765,  770-71  (App. 
Div.  1977)  (holding  that  insofar  as  one  party  provided  mediator  with  documentary  counterpro¬ 
posals  for  transfer  to  other  party,  “they  do  not  constitute  ‘information  disclosed  by  a  party  to  a 
mediator  in  the  performance  of  his  mediation  function’  prohibited  from  disclosure")  (quoting 
N.J.  Admin.  Code  tit.  19.  §  12-3.4))- 
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testify  in  regard  to  the  parties’  communications.93  Such  a  privilege 
should  be  recognized  in  order  to  protect  the  mediator’s  status  as  a 
neutral.  In  contrast  to  prevailing  approaches,  however,  it  should  be 
sensitive  to  both  the  mediator’s  and  the  parties’  interests  in  such 
neutrality. 

One  model  of  a  mediator’s  privilege  may  be  drawn  from  the  En¬ 
glish  common  law  privilege  for  domestic  conciliation.94  This  model 
treats  the  testimonial  privilege  as  a  “joint  privilege  of  all  the  parties’’95 
that  cannot  be  asserted  against  the  wishes  of  the  parties.  Florida  has 
apparently  adopted  this  approach  by  statute,96  and  the  model  is  con¬ 
sistent  with  the  prevailing  interpretation  of  the  attorney-client  privi¬ 
lege.97 

An  alternative  model  of  the  mediator’s  privilege,  drawn  from  labor 
mediation,98  conceives  the  privilege  as  a  prerogative  of  the  mediator 
that  may  be  asserted  regardless  of  the  parties’  wishes.  According  to 
this  model,  the  testimonial  privilege  exists  to  protect  the  mediator  and 
the  mediation  process,99  not  the  interests  of  the  parties.  In  NLRB  v. 
Joseph  Macaluso,  Inc .,100  for  example,  the  Court  of  Appeals  for  the 
Ninth  Circuit  argued  that  the  policy  underlying  this  independent  priv¬ 
ilege  in  labor  mediation  is  the  preservation  of  “mediator  effective¬ 
ness.”101  The  Macaluso  court  reasoned  that  requiring  the  mediator 
to  testify  might  impair  his  future  effectiveness  by  destroying  “the 
appearance  of  impartiality.”102 


93  Such  a  privilege  is  the  product  of  either  contract,  see  Simrin  v.  Simrin,  233  Cal.  App.  2d 
90,  94-95,  43  Cal.  Rptr.  376,  378-79  (1965),  or  statute,  see  Colo.  Rev.  Stat.  §  13-22-307 
(Supp.  1983);  Okla.  Stat.  tit.  12,  §  1805(C)  (Supp.  1983). 

94  See  Pais  v.  Pais,  1971  P.  119,  123  (privilege  belongs  to  the  spouses,  not  to  the  counselor); 
McTaggart  v.  McTaggart,  1949  P  94,  96-98  (C.A.);  supra  note  43. 

95  See  Law  Reform  Committee,  supra  note  43,  at  15.  The  committee  recommended 
against  creation  of  an  independent  privilege  for  mediators.  See  id.  at  16-17.  But  see  Royal 
Commission  on  Marriage  and  Divorce,  Report  1951—1955,  Cmd.  No.  9678,  at  101  (1956) 
(recommending  a  testimonial  privilege  for  marriage  counselors). 

96  See  Fla.  Stat.  Ann.  §  749.01(3)  (West  Supp.  1983)  (neglecting  to  recognize  a  mediator’s 
privilege;  providing  only  that  communications  are  inadmissible  “unless  both  parties  agree  oth¬ 
erwise”);  Ark.  Stat.  Ann.  §  81-129  (Supp.  1983)  (same). 

97  See,  e.g.,  United  States  v.  Partin,  601  F.2d  1000,  1009  (9th  Cir.  1979)  (privilege  belongs 
to  client,  not  to  attorney),  cert,  denied,  446  U  S.  964  (1980);  see  also  Pais  v.  Pais,  1971  P.  119, 
123  (recognizing  similarity  between  attorney-client  and  mediator’s  privileges;  privilege  is  that  of 
the  client  or  parties,  not  the  attorney  or  mediator). 

98  See,  e.g.,  S.C.  Gen.  Stat.  §  95-36  (1981)  (providing  testimonial  privilege  for  mediators); 
29  C.F.R.  §  1401.2(b)  (1983)  (same).  But  see  Ark.  Stat.  Ann.  §  81-129  (Supp.  1983)  (insulating 
mediator  from  service  of  process  only  in  absence  of  waiver  of  privilege  by  parties). 

99  See  Speech  by  Daniel  Dozier,  Assistant  General  Counsel,  Federal  Mediation  and  Concil¬ 
iation  Service,  delivered  to  Society  of  Professionals  in  Dispute  Resolution  (Oct.  1983). 

100  618  F.2d  51  (9th  Cir.  1980). 

101  Id.  at  56. 

102  Id.  at  55.  The  court  noted  that  the  administrative  law  judge  below  had  based  his 
decision  upon  Tomlinson  of  High  Point,  Inc.,  74  NLRB  681  (1947),  in  which  the  National 
Labor  Relations  Board  stated: 
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Although  the  Macaluso  opinion  recognized  that  the  preservation 
of  the  mediator’s  neutrality  is  the  central  issue  in  any  discussion  of 
the  mediator’s  testimonial  privilege,  the  court  treated  such  neutrality 
solely  as  an  independent  interest  of  the  mediator.  The  court  noted 
that  the  mediator’s  interest  in  not  testifying  was  not  tied  to  any  party’s 
interest  in  confidentiality;  in  fact,  the  testimony  sought  in  the  case  did 
not  concern  privileged  communications. 103  Yet  the  court  did  not  have 
occasion  to  consider  the  possibility  that  the  parties  might  have  an 
independent  interest  in  the  mediator’s  neutrality,  a  fact  that  renders 
its  analysis  of  the  testimonial  privilege  incomplete. 

The  purpose  of  mediator  neutrality  indicates  that  it  is  as  much  an 
interest  of  the  parties  as  is  confidentiality  itself.  Unless  a  mediator  is 
regarded  as  a  neutral,  the  parties  will  refuse  to  participate  in  media¬ 
tion.  Parties  will  freely  confide  in  the  mediator  only  if  he  does  not 
appear  to  be  partisan  or  in  a  position  to  serve  interests  other  than 
those  of  the  parties.104  Neutrality  becomes  an  interest  of  the  mediator 
only  when  his  ability  to  present  himself  as  a  neutral  in  the  future 
would  be  compromised  by  his  present  testimony. 105  Specifically,  the 
mediator’s  future  effectiveness  will  be  compromised  only  when  he 
must  work  with  the  parties  again,  or  when  he  will  later  work  with 
others  who  are  in  a  position  to  learn  of  his  previous  testimony.  Thus, 
because  there  will  be  situations  in  which  a  mediator  need  not  fear  an 
appearance  of  partiality  that  would  impair  his  future  effectiveness, 
adequate  protection  of  the  parties’  interest  in  neutrality  requires  that 
either  party  be  able  to  bar  the  mediator  from  testifying  without  the 
party’s  consent. 

The  effect  of  conceiving  mediator  neutrality  in  terms  of  party  as 
well  as  mediator  interests  may  be  understood  by  considering  under 
what  circumstances  the  mediator  should  be  permitted  to  waive  or 
assert  the  privilege.  First,  the  mediator  should  not  be  allowed  to 


However  useful  the  testimony  of  a  conciliator  might  be  ...  in  any  given  case,  .  . 

the  conciliators  must  maintain  a  reputation  for  impartiality,  and  the  parties  to  conciliation 
conferences  must  feel  free  to  talk  without  any  fear  that  the  conciliator  may  subsequently 
make  disclosures  as  a  witness  in  some  other  proceeding,  to  the  possible  disadvantage  of 
a  party  to  the  conference.  If  conciliators  were  permitted  or  required  to  testify  about  their 
activities,  or  if  the  production  of  notes  or  reports  of  their  activities  could  be  required, 
not  even  the  strictest  adherence  to  purely  factual  matters  would  prevent  the  evidence 
from  favoring  or  seeming  to  favor  one  side  or  the  other. 

Id.  at  685,  quoted  in  NLRB  v.  Joseph  Macaluso,  Inc.,  618  F.zd  51,  55  (9th  Cir.  1980);  see  also 
International  Ass’n  of  Machinists  v.  National  Mediation  Bd.,  425  F.2d  527,  540  (D.C.  Cir. 
1970);  Stulberg,  supra  note  15,  at  87. 

103  Macaluso,  618  F.2d  at  56  n.3. 

104  For  example,  parties  would  not  likely  confide  in  a  mediator  whom  they  suspected  might 
act  as  a  policeman  reporting  violations  of  externally  imposed  norms.  See  W.  Simkin,  supra 

note  17,  at  35.  ....  ,,  c 

105  The  consequence  of  the  mediator’s  testifying  in  such  cases  would  be  the  withholding  of 

information  by  parties  in  future  sessions.  Cf.  Dozier,  supra  note  99,  at  4-5  (mediation  process 
may  be  damaged  if  future  participants  believe  it  is  even  possible  for  a  mediator  to  testify). 
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“waive”  his  privilege  respecting  confidential  information  without  the 
consent  of  the  parties.106  To  permit  such  unilateral  disclosure  would 
seriously  lessen  parties’  willingness  to  repose  trust  in  mediators.  In¬ 
deed,  proper  respect  for  the  parties’  interests  suggests  that  the  media¬ 
tor  should  not  be  permitted  to  waive  his  privilege  even  as  to  noncon- 
fidential  statements  falling  into  the  proposed  exceptions  to  the  privilege 
for  party-party  communications,107  statements  that  either  party  might 
testify  to  without  the  other’s  consent.108 

Whether  the  mediator  will  be  permitted  to  assert  a  testimonial 
privilege  depends  on  the  context  in  which  he  mediates  and  the  con¬ 
sequent  nature  of  the  neutrality  interest  at  stake.  Thus,  in  federal 
labor  mediation  —  in  which  the  mediators  are  visible,  the  parties  have 
access  to  information  about  mediators’  reputations,  and  mediators  and 
parties  may  have  to  deal  with  each  other  in  the  future  —  an  inde¬ 
pendent  mediator’s  privilege  would  seem  to  be  vital.109  By  contrast, 
in  many  civil  mediation  programs,  the  mediator’s  involvement  with 
the  parties  (or  their  attorneys)  generally  does  not  extend  beyond  the 
resolution  of  the  particular  dispute.  In  such  cases,  a  mediator  need 
only  assure  the  parties  that  he  cannot  be  required  to  testify  without 
their  consent;  this  assurance  should  suffice  to  preserve  the  parties’ 
confidence  that  he  is  not  a  potential  adverse  witness.110 

IV.  Conclusion 

Mediation’s  growing  prevalence  as  a  means  for  resolving  civil 
disputes  has  heightened  the  need  to  determine  to  what  extent  rules  of 
privilege  are  necessary  both  to  protect  mediating  parties’  interests  in 
free  discussion  and  fair  treatment,  and  to  secure  the  parties’  and  the 
mediator’s  interests  in  preserving  the  mediator’s  neutrality. 111  To  the 


106  The  Code  of  Professional  Conduct  for  Mediators  directs  a  mediator  not  to  waive  volun¬ 
tarily  immunity  from  process  without  party  consent.  See  Code  of  Professional  Conduct 
FOR  Mediators  4  (Colorado  Council  of  Mediation  Orgs.  1982). 

107  See  supra  pp.  452-54. 

108  The  Macaluso  court  left  open  the  question  whether  the  director  of  the  Federal  Mediation 
and  Conciliation  Service  might  have  permitted  the  mediator  to  testify.  See  NLRB  v.  Joseph 
Macaluso,  Inc.,  618  F.2d  51,  56  (9th  Cir.  1980);  see  also  29  C.F.R  §1401. 2(b)  (1983)  (granting 
director  power  to  waive  privilege). 

IOT  The  importance  of  the  privilege  was  made  clear  in  National  Airlines  v.  Air  Line  Pilots 
Ass’n,  92  L.R.R.M.  (BNA)  3600  (D.D.C.  1976)  (privilege  upheld  except  under  “most  unusual 
and  compelling  circumstances”);  see  also  Macaluso,  618  F.2d  at  52  (mediator  testimony  disal¬ 
lowed  despite  occurrence  of  a  “crucial  fact”  in  his  presence). 

110  The  potential  for  a  mediator  who  testifies  without  party  consent  to  be  an  adverse  witness 
was  implicitly  recognized  in  McLaughlin  v.  Superior  Court,  140  Cal.  App.  3d  473,  189  Cal. 
Rptr.  479,  485-87  (1983),  in  which  the  court  held  that  a  party  has  the  right  to  cross-examine  a 
mediator  who  supplies  a  recommendation  to  a  court  after  unsuccessfully  mediating  a  dispute 
over  child  custody  and  visitation  rights  under  §  4607  of  the  California  Civil  Code. 

111  Of  course,  any  privilege  may  be  further  limited  when  necessary  to  protect  interests  of 
those  not  privy  to  the  mediation  process.  Accordingly,  just  as  other  privileges  may  be  curtailed 
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degree  that  a  mediation  privilege  is  designed  to  preserve  the  integrity 
of  the  mediation  process,  it  should  have  the  following  characteristics. 
First,  it  should  protect  all  communications  made  in  mediation,  except 
insofar  as  disclosure  of  those  communications  is  necessary  either  to 
enforce  a  mediated  agreement  or  to  prove  breach  of  one  party’s  obli¬ 
gations  to  another  in  the  course  of  mediation.  Such  a  statute  should 
make  clear  that  communications  made  in  private  caucus  with  the 
mediator  are  absolutely  privileged  unless  the  party  authorizes  the 
mediator  to  disclose  a  particular  fact  to  another  party;  a  disclosure  of 
this  sort  should  be  treated  as  a  communication  among  the  parties. 
Second,  an  effective  privilege  statute  should  forbid  a  mediator  to 
testify  unless  both  parties  consent;  even  then,  the  mediator’s  testimony 
should  not  be  compelled  if  it  would  impair  his  future  effectiveness. 

These  guidelines  embody  simple  principles  applicable  to  mediation 
in  the  wide  variety  of  contexts  in  which  it  is  rapidly  being  adopted. 
In  most  simple  situations  in  which  collateral  duties  (like  the  duty  to 


in  the  face  of  planned  criminal  activity,  see  Model  Code  of  Professional  Responsibility 
DR  4-101(0(3)  (1979),  or  child  abuse,  see,  e.g.,  N.Y.  Civ.  Prac.  Law  §  4504(b)  (McKinney 
1963  &  Supp.  1983-1984)  (creating  an  exception  to  the  physician-patient  privilege  in  order  to 
require  a  doctor  to  report  if  a  child  is  a  victim  of  a  crime),  similar  limits  have  been  proposed 
for  mediation,  see,  e.g.,  Code  of  Professional  Conduct  for  Mediators  3  (Colorado  Council 
of  Mediation  Orgs.  1982)  (exceptions  to  confidentiality  rule).  Such  proposals,  especially  insofar 
as  they  permit  or  require  mediators  to  breach  confidentiality,  fundamentally  alter  the  position 
of  the  mediator  in  relation  to  the  unprotected  subject.  See  Dozier,  supra  note  99,  at  5-6. 
Indeed,  such  proposals  transform  the  mediator  from  simply  a  conciliator  without  the  power  to 
coerce  into  a  policeman  with  the  ability  to  remove  the  dispute  from  a  purely  private  settlement 
process.  Under  these  circumstances,  the  mediator  may  no  longer  be  welcome  as  a  neutral  by 
the  parties.  See  W.  Simkin,  supra  note  17,  at  35. 

To  be  sure,  the  fact  that  such  limits  inhibit  the  mediation  of  particular  disputes  does  not 
mean  that  they  might  not  be  desirable  in  order  to  protect  a  few  vitally  important  interests. 
Accordingly,  several  methods  have  been  proposed  to  limit  any  privilege  accorded  mediation. 
One  statute  suggests  that  limitations  should  be  left  to  judicial  determination  on  a  case-by-case 
basis.  See  Cal.  Civ.  Proc.  Code  §  1747  (West  1982).  Alternatively,  responsibility  for  pro¬ 
tecting  important  interests  of  parties  or  nonparties  might  be  imposed  on  mediators  under  a 
general  “duty  of  care.”  This  latter  course  would  be  analogous  to  the  imposition  of  such  a  duty 
on  psychiatrists.  See  Tarasoff  v.  Regents  of  the  Univ.  of  Cal.,  17  Cal.  3d  425,  431,  551  P  2d 
334,  340,  131  Cal.  Rptr.  14,  20  (1976)  (en  banc).  Although  it  would  be  unreasonable  to  expect 
mediators  to  make  close  judgments  about,  for  example,  dangerousness,  mediators  might  safely 
be  required  to  breach  confidentiality  when  the  failure  to  do  so  would  be  tantamount  to  a  willful 
disregard  of  the  safety  of  a  party,  see  Okla.  Stat.  tit.  12,  §  1805(E)  (Supp.  1983)  (permitting 
suit  only  for  “willful  disregard  of  the  rights,  safety  or  property  of  any  party”),  or  of  a  third 
person,  see  Colo.  Rev.  Stat.  8  13-22-306(2)  (Supp.  1983)  (imposing  liability  only  for  "willful 
or  wanton  misconduct”). 

Another  alternative  would  be  to  limit  the  confidentiality  of  mediation  by  exempting  particular 
subject  matters  from  protection.  See,  e.g.,  N.Y.  Civ.  Prac.  Law  §4508  (McKinney  Supp. 

! 983—2 984)  (listing  exceptions  to  the  confidentiality  of  communications  made  to  a  social  worker); 
N  C  Gen.  Stat.  §  95-36  (1981)  (exception  to  mediator  privilege  when  “the  commission  of  a 
crime  is  the  subject  of  inquiry”).  Although  such  a  method  of  limitation  would  restrict  the  types 
of  disputes  capable  of  private  resolution  through  mediation,  it  would  have  the  advantage  of 
clearly  presenting  the  policy  choice  to  be  made  and  of  being  easily  explicable  to  the  parties. 
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bargain  in  good  faith  in  labor  negotiations)  are  unimportant,  the 
proposed  rules  would  allow  mediators  honestly  to  assure  each  partic¬ 
ipant  in  a  mediation  session  that  no  statement  will  leave  the  room  if 
agreement  is  not  reached.  At  the  same  time,  these  rules  would  not 
shroud  mediation  in  so  much  secrecy  that  parties  signing  mediated 
settlements  would  do  so  at  their  peril,  having  effectively  waived  tra¬ 
ditional  forms  of  judicial  review  of  such  contracts.  In  short,  the 
proposed  rules  would  make  it  easier  and  safer  for  parties  to  do  what 
it  has  always  been  their  right  to  do  —  settle  their  disputes  outside  the 
courthouse. 
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Protecting  Settlement  Negotiations 


One  of  the  most  troubling  areas  of  case  law  development 
under  the  Freedom  of  Information  Act  has  been  the  judicial 
reluctance  to  permit  protection  of  sensitive  “settlement"  infor¬ 
mation  generated  in  connection  with  ongoing  or  potential  liti¬ 
gation.  Government  agencies  both  generate  and  receive  such 
information  whenever  they  explore  the  possible  settlement  of 
legal  claims  with  opposing  parties.  There  exist  strong  policy 
grounds  for  maintaining  the  confidentiality  of  the  information 
exchanged  during  the  settlement  negotiation  process,  but  this 
necessary  confidentiality  has  yet  to  be  recognized  under  the 
FOIA  by  the  courts. 

Indeed,  the  few  courts  to  consider  the  issue  to  date  have  re¬ 
jected  the  position  that  the  information  exchanged  between 
adversaries  during  settlement  negotiations  is  entitled  to  dis¬ 
tinct  protection  under  the  FOIA.  In  County  of  Madison  v.  De¬ 
partment  of  Justice,  641  F.2d  1036,  1040-41  (IstCir.  1981), 
it  was  held  that  settlement  proposals  submitted  to  an  agency 
by  "past  and  potential  adversaries"  must  be  disclosed  for  lack 
of  satisfying  the  "inter-agency  or  intra-agency"  threshold  re¬ 
quirement  of  Exemption  5,  5  U.S.C.  5552(b)(5).  See  also 
Norwood  v.  FAA,  580  F.  Supp.  994,  1002-03  (W.D.  Tenn. 
1984)  (following  County  of  Madison )  (on  motion  for  clarifi¬ 
cation  and  reconsideration). 

In  two  other  cases,  district  court  judges  have  refused  to  ac¬ 
cord  settlement  documents  protection  under  Exemption  5  be¬ 
cause  of  their  additional  conclusion  that  there  exists  no  dis¬ 
tinct  “settlement  negotiations"  privilege.  In  Center  for  Auto 
Safety  v.  Department  of  Justice,  576  F.  Supp  739,  749 
(D.D.C.  1983),  it  was  found  that  such  a  privilege  had  not 
been  established  by  the  courts  in  the  civil  discovery  context, 
nor  could  one  be  implied  directly  from  the  special  federal  rule 
of  evidence  (Rule  408)  prohibiting  the  admissibility  at  trial  of 
settlement  negotiation  details.  This  conclusion  was  followed 
in  NAACP  Legal  Defense  &  Educational  Fund  v.  Department 
of  Justice,  612  F.  Supp.  1143,  1146  (D.D.C.  1985). 

Yet  what  each  of  these  adverse  decisions  failed  to  consider 
is  that  there  now  does  exist  a  distinct  "settlement  negotia¬ 
tions '  privilege,  one  that  has  been  specifically  recognized  in 
a  recent  line  of  cases.  In  Bottaro  v.  Hatton  Associates,  96 
F.R.D.  158,  159-60  (E.D.N.Y.  1982),  the  details  of  a  settle¬ 
ment  were  held  privileged  from  discovery  in  recognition  of 
"the  strong  public  policy  of  favoring  settlements"  and  the 
public  interest  in  "insulating  the  bargaining  table  from  unnec¬ 
essary  intrusions."  This  "settlement  privilege,”  as  recognized 
in  Bottaro ,  was  then  applied  in  a  subsequent  case,  where  the 
details  of  settlement  negotiations  between  adverse  parties 
were  held  privileged  from  discovery  "in  order  to  safeguard 
the  policy  favoring  settlements."  Olin  Corp.  v.  Insurance 
Company  of  North  America,  603  F.  Supp.  445,  449-50 
(S.D.N.Y.  1985).  Cf.  Chrysler  Corp.  v.  Fedders  Corp. , 
Civil  No.  78-Civ-3393,  slip  op.  at  4  (S.D.N.Y.  Jan.  11, 
1983)  (declining  to  apply  privilege,  based  on  incomplete  evi¬ 
dence  of  its  applicability  to  particular  documents  at  issue). 

Exemption  5  Protection 

The  recognition  of  this  new  privilege  in  these  cases,  espe¬ 
cially  in  the  absence  of  any  civil  discovery  decision  known  to 


reject  it,  provides  the  basis  for  its  full  incorporation  into  Ex¬ 
emption  5  of  the  FOIA.  As  the  Supreme  Court  has  made 
clear  on  this  point,  “[t]he  test  under  Exemption  5  is  whether 
the  documents  would  be  ‘routinely’  or  ‘normally’  disclosed” 
in  civil  discovery.  FTC  v.  Crolier,  Inc.,  462  U.S.  19,  26 
(1983).  See  also  United  States  v.  Weber  Aircraft  Corp.,  104 
S.  Ct.  1488,  1492-94  (1984). 

Moreover,  protection  under  the  FOIA  of  inherently  sensi¬ 
tive  settlement  negotiation  details  is  strongly  compelled  by 
the  longstanding  public  policy  favoring  settlement  of  legal 
claims.  As  long  ago  as  the  end  of  the  last  century,  the  Su¬ 
preme  Court  declared  that  "settlements  of  matters  in  litiga¬ 
tion,  or  in  dispute,  without  recourse  to  litigation,  are  gener¬ 
ally  favored.”  St.  Louis  Mining  &  Milling  Co.  v.  Montana 
Mining  Co.,  171  U.S.  650,  656  (1898).  More  recently,  the 
D  C.  Circuit  Court  of  Appeals  more  expansively  observed: 
"Voluntary  settlement  of  civil  controversies  is  in  high  judicial 
favor.  .  .  there  is  everything  to  be  gained  by  encouraging 
methodology  that  facilitates  compromise."  Autera  v. 
Robinson.  419  F.2d  1197,  1199  (D.C.  Cir.  1969). 

Indeed,  the  promotion  of  the  settlement  process  through 
protection  of  the  information  exchanged  during  that  process 
was  expressly  addressed  by  Justice  Brennan  in  the  Crolier 
case,  in  which  he  emphasized  that  all  litigants,  including  the 
government,  “have  an  acute  interest  in  keeping  private  the 
manner  in  which  they  conduct  and  settle  their  recurring  legal 
disputes."  462  U.S.  at  31  (concurring  opinion).  Even  the 
First  Circuit  Court  of  Appeals  in  the  County  of  Madison  case 
conceded  "the  logic  and  force"  of  these  “sound  policy  argu¬ 
ments.”  641  F.2d  at  1040.  The  fact  of  the  matter  is  that  only 
with  FOLA  exemption  protection  can  the  settlement  process 
be  preserved.  Cf.  Center  for  Auto  Safety  v.  Department  of 
Justice,  576  F.  Supp.  at  748  (agreeing  that  “predicament" 
posed  by  FOIA  in  this  regard  warrants  remedial  attention). 

As  to  the  threshold  requirement  of  Exemption  5.  only  an 
unduly  harsh  application  of  that  requirement  would  exclude 
privileged  settlement  documents  from  the  exemption’s  protec¬ 
tion  merely  because  they  were  exchanged  between  a  govern¬ 
ment  agency  and  an  adverse  party  outside  of  the  agency. 
Many  courts  in  comparable  contexts  have  accorded  this 
threshold  requirement  a  “common  sense  interpretation”  in  or¬ 
der  to  “accommodate  the  realities"  of  agency  functioning 
where  necessary  to  safeguard  valuable  policy  interests.  Ryan 
v.  Department  of  Justice,  617  F.2d  781,  790  &  n.30  (D.C. 
Cir.  1980);  see  also  FOIA  Update,  June  1982,  at  10.  Most 
dispositive  on  this  point  ought  to  be  the  Supreme  Court’s  firm 
language  in  Weber  Aircraft,  in  which  it  observed  that  the 
“contention  that  [a  requester  could]  obtain  through  the  FOIA 
material  that  is  normally  privileged  would  create  an  anomaly 
in  that  the  FOIA  could  be  used  to  supplement  civil  discovery. 

.  We  do  not  think  that  Congress  could  have  intended  that 
the  weighty  policies  underlying  discovery  privileges  could  be 
so  easily  circumvented."  104  S.  Ct.  at  1494.  Any  rigid,  lit¬ 
eral  application  of  Exemption  5’s  threshold  to  settlement  doc¬ 
uments  would  yield  the  very  anomaly  that  the  Supreme  Court 
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has  expressly  recognized  could  not  have  been  intended  by 
Congress. 

Exemption  4  Protection 

Of  course,  it  should  not  be  overlooked  that  any  settlement 
information  submitted  to  an  agency  may  qualify  for  protec¬ 
tion  also  under  Exemption  4  of  the  FOIA,  5  U.S.C. 
§552(b)(4).  Surely  most  settlement  negotiation  submissions 
would  easily  meet  the  Exemption  4  requirement  of  being 
"commercial  or  financial”  information,  especially  as  the 
former  term  has  been  broadly  construed  within  the  context  of 
this  exemption.  See  FOIA  Update,  Winter  1985,  at  3—4;  see 
also  Note,  Protecting  Confidentiality  in  Mediation,  98  Harv. 
L.  Rev.  441,  451  n.77  (citing  H.R.  Rep.  No.  1497,  89th 
Cong.,  2d  Sess.  10  (1966))  (Exemption  4  protects 
“negotiating  positions  or  requirements  in  the  case  of  labor- 
management  mediations”).  Hence,  the  very  recognition  of  the 
information's  privileged  status  would  mean  automatic  protec¬ 
tion  under  Exemption  4.  See,  e.g.,  Washington  Post  Co.  v. 
HHS,  603  F.  Supp.  235,  237-39  (D.D.C.  1985)  (Exemption 
4  protects  documents  covered  by  “confidential  report”  privi¬ 
lege)  (appeal  pending). 

Other  Protection 

For  those  settlement  documents  that  are  generated  within 
an  agency,  there  also  can  be  found  an  entirely  independent 
basis  for  their  protection  in  Exemption  2  of  the  FOIA,  5 
U.S.C.  5552(b)(2),  which  has  been  held  to  protect  predomi¬ 
nantly  internal  documents  the  disclosure  of  which  would  risk 
circumvention  of  law  or  regulation.  See  Crooker  v.  BATF, 
610  F.2d  1051,  1074  (D.C.  Cir.  1981)  (en  banc).  As  was 
noted  in  Crooker,  the  pertinent  legislative  history  underlying 
Exemption  2  specifically  supports  this  application:  “(Ain 
agency  may  not  be  required  to  make  available  those  portions 
of  its  staff  manuals  and  instructions  which  set  forth  criteria  or 
guidelines  for  the  .  .  settlement  of  cases.”  Id.  at  1079 
(quoting  H  R.  Rep.  No.  1497,  supra,  at  7-8).  Surely  the  cir¬ 
cumvention  intended  to  be  prevented  by  Exemption  2  is 


threatened,  as  Justice  Brennan  observed  in  Crolier,  whenever 
an  agency  “fac[ing]  litigation  of  a  commonly  recurring  type” 
is  requested  to  divulge  documents  revealing  “on  what  terms 
[those  cases]  may  be  settled."  462  U.S.  at  31. 

Additionally,  it  should  not  be  forgotten  that  the  types  of 
documents  routinely  generated  during  settlement  negotiations 
are  those  which  may  well  independently  qualify  for  protec¬ 
tion  under  the  more  traditional  privileges  already  expressly 
held  to  be  incorporated  into  the  FOIA’s  exemptions.  See, 
e.g.,  Cities  Service  Co.  v.  FTC,  Civil  No.  83-812,  slip  op.  at 
11-13  (D.D.C.  July  19,  1984)  (attorney  working  papers  per¬ 
taining  to  settlement  negotiations  protected  under  attorney 
work-product  privilege)  (appeal  pending);  Murphy  v.  TVA, 
571  F.  Supp.  502,  505-06  (D.D.C.  1983)  (documents 
evaluating  possible  settlement  protected  under  deliberative 
process  privilege);  Fulbright  &  Jaworski  v.  Department  of 
the  Treasury,  545  F.  Supp.  615,  620  (D.D.C.  1982)  (docu¬ 
ments  reflecting  details  of  treaty  negotiations  protected  under 
deliberative  process  privilege). 

Conclusion 

In  sum,  not  only  are  there  extremely  powerful  policy  inter¬ 
ests  compelling  the  confidentiality  of  settlement  documents, 
but  there  now  exists  ample  legal  authority  for  the  accommo¬ 
dation  of  those  interests  through  exemption  protection  under 
the  FOIA,  which  the  adverse  cases  decided  to  date  on  this 
difficult  issue  simply  have  failed  to  recognize.  These  few 
cases  notwithstanding,  agencies  should  endeavor  to  protect 
their  interests  in  sensitive  settlement  documents  on  the  basis 
of  the  exemption  positions  outlined  above  and,  if  these  posi¬ 
tions  are  advanced  cogently  in  future  cases  presenting 
compelling  factual  circumstances,  the  case  law  ought  to  de¬ 
velop  favorably  toward  such  protection.  Indeed,  as  one  court 
has  already  phrased  it  in  a  comparable  context,  any  other  out¬ 
come  would  “seriously  undermine!  ]"  the  negotiation  process 
and  would  "defeat  the  public  policy  which  favors  compro¬ 
mise  over  confrontation."  Murphy  v.  TVA,  571  F.  Supp.  at 
506. 


Under  Advisement 


The  following  pending  cases  involve  FOIA  issues  of  signif¬ 
icance  that  are  expected  to  be  decided  in  the  near  future: 

•  CNA  Financial  Corp.  v.  Donovan,  No.  81-2169  (D  C. 
Cir.).  Decision  Below:  2  CDS  182,107  (D.D.C.  1981).  Is¬ 
sues:  In  a  “reverse  FOIA"  context,  must  the  agency  utilize  a 
formal  hearing  to  determine  whether  business-submitted  doc¬ 
uments  should  be  disclosed?  Is  the  Trade  Secrets  Act,  18 
U.S.C.  §1905,  an  Exemption  3  statute  under  the  FOIA?  Sta¬ 
tus:  Argued  before  the  D  C.  Circuit  on  December  8,  1981; 
still  pending  after  all  these  years. 

•  Church  of  Scientology  v.  IRS,  No.  83-1856  (D  C.  Cir  ). 
Decision  Below:  569  F.  Supp.  1165  (D.D.C.  1983).  Issue: 
Does  26  U.S.C.  §6103,  the  Internal  Revenue  Code  provision 
governing  access  to  and  protection  of  tax  information,  “dis- 


place”  the  FOIA?  Status:  Argued  before  the  D.C.  Circuit  on 
April  11,  1984. 

•  King  v.  Department  of  Justice,  No.  84—5098  (D.C. 
Cir.).  Decision  Below:  586  F.  Supp.  286  (D.D.C.  1983).  Is¬ 
sue:  Does  an  FBI  investigation  of  a  suspected  violator  of  na¬ 
tional  security  laws  during  the  McCarthy  Era  satisfy  the 
threshold  requirements  of  Exemption  7?  Status:  Argued  be¬ 
fore  the  D.C.  Circuit  on  December  7,  1984. 

•  Brant  Construction  Co.  v.  EPA,  No.  84-2378  (7th  Cir.). 
Decision  Below:  Civil  No.  H-82— 596  (N.D.  Ind.  June  12, 
1984).  Issue:  Are  citizen  letters  to  the  EPA  alleging  wrong¬ 
doing  submitted  with  sufficient  expectations  of  confidentiality 
to  be  protectible  under  Exemption  7(D)?  Status:  Argued  be¬ 
fore  the  Seventh  Circuit  on  February  27,  1985. 

•  Gulf  Oil  Corp.  v.  Marshall,  No.  80-1127  (D.C.  Cir.). 
Decision  Below:  1  GDS  179,163  (D.D.C.  1979).  Issue:  Does 
a  “reverse  FOIA"  action  remain  a  “case  or  controversy”  after 
the  underlying  FOIA  request  is  withdrawn?  Status:  Argued 
before  the  D.C.  Circuit  on  September  9,  1985. 

•  Washington  Post  Co.  v.  Department  of  State.  No. 
84-5604  (D.C.  Cir.).  Decision  Below:  Civil  No.  79-2688 
(D.D.C.  July  3,  1984).  Issue:  Would  it  be  a  clearly 
unwarranted  invasion  of  privacy  to  confirm  whether  an  Ira¬ 
nian  politician  is  an  American  citizen  where  confirmation 
would  endanger  his  life?  Status:  Argued  before  the  D.C.  Cir¬ 
cuit  on  October  1,  1985. 
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Recommendation  86-8 

Acquiring  the  Services  of  "Neutrals"  for 
Alternative  Means  of  Dispute  Resolution 

Adopted  December  5,  1986 

The  Administrative  Conference  has  repeatedly  encouraged  agencies  to  take  advantage  of 
mediation,  negotiation,  minitrials,  binding  arbitration  and  other  alternative  means  of  dispute 
resolution  ("ADR").1  While  some  agencies  have  begun  to  employ  these  methods  to  reduce 
transaction  costs  and  reach  better  results,  many  disputes  are  still  being  resolved  with 
unnecessary  formality,  contentiousness  and  delay.  This  recommendation  is  aimed  at  helping 
agencies  begin  to  explore  specific  avenues  to  expand  their  use  of  ADR  services. 

A  key  figure  in  the  effective  working  of  various  modes  of  ADR,  including  negotiated 
rulemaking,  is  the  "neutral"- -a  person,  usually  serving  at  the  will  of  the  parties,  who 
generally  presides  and  seeks  to  help  the  parties  reach  a  resolution  of  their  dispute.  These 
neutrals,  often  highly  skilled  professionals  with  considerable  training  in  techniques  of  dispute 
resolution,  can  be  crucial  to  using  ADR  methods  with  success.2  For  agencies  to  use  ADR 
effectively,  they  should  take  steps  to  develop  routines  for  deciding  when  and  how  these 
persons  can  be  employed,  to  identify  qualified  neutrals,  and  to  acquire  their  services. 

The  diversity  of  roles  played  by  neutrals  and  the  uncertainty  as  to  certain  applicable 
legal  requirements  present  complications  for  agencies  considering  uses  of  ADR.  Neutrals 
may  be  specially  trained  and  accredited,  or  may  simply  hold  themselves  out  as  having  certain 
expertise,  experience  or  credibility.  They  may  be  called  on  to  make  binding  decisions, 
consistent  with  applicable  statutory  and  regulatory  requirements,  when  opposing  positions 
cannot  be  reconciled,  or  they  may  simply  render  advice  to  the  parties.  Time  may  be  of  the 
essence  in  acquiring  their  services,  as  in  many  arbitrations,  but  in  some  instances  may  be  a 
minor  consideration.  Costs  of  using  outside  neutrals  may  range  from  a  few  thousand  dollars 
(for  the  services  of  a  minitrial  advisor)  to  six  figures  (for  convening  and  facilitating  a  large- 
scale  negotiated  rulemaking).  These  differences  render  specific  advice  difficult  to  give  in 
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1  In  Recommendation  86-3,  the  Conference  called  on  agencies,  where  not  inconsistent 
with  statutory  authority,  to  adopt  alternatives  to  litigation  and  trial-type  hearings  such  as 
mediation,  minitrials,  arbitration  and  other  "ADR”  methods.  Agencies'  Use  of  Alternative 
Means  of  Dispute  Resolution ,  1  CFR  §  305.86-3.  In  the  rulemaking  sphere. 
Recommendations  82-4  and  85-5  have  been  instrumental  in  promoting  agency 
experimentation  with  negotiated  rulemaking,  which  involves  convening  potentially  interested 
parties  to  negotiate  the  details  of  a  proposed  rule.  Procedures  for  Negotiating  Proposed 
Regulations,  1  CFR  §§  305.82-4  and  .85-5.  See  also.  Negotiated  Cleanup  of  Hazardous 
Waste  Sites  Under  CERCLA,  1  CFR  §  305.84-4;  Resolving  Disputes  Under  Federal  Grant 
Programs,  1  CFR  §  305.82-2;  and  Case  Management  as  a  Tool  for  Improving  Agency 
Adjudication,  1  CFR  §  305.86-7. 

2  See  the  Glossary  in  the  Appendix  for  brief  descriptions  of  the  roles  of  neutrals  in 
various  proceedings. 
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advance.  Agencies,  Congress,  courts,  and  others  who  employ  ADR  methods  or  review  their 
use  should  nonetheless  observe  certain  guidelines  intended  to  accomplish  the  following  goals: 

■  Supply.  Broadening  the  base  of  qualified,  acceptable  individuals  or  organizations, 
inside  and  outside  the  government,  to  provide  ADR  services. 

■  Qualifications.  Insuring  that  neutrals  have  adequate  skills,  technical  expertise, 
experience  or  other  competence  necessary  to  promote  settlement,  while  avoiding  being  too 
exclusive  in  the  selection  process. 

■  Acquisition.  Identifying  existing  methods,  or  developing  new  techniques,  for 
expeditiously  acquiring  the  services  of  neutrals  at  a  reasonable  cost  and  in  a  manner  which 
(a)  insures  a  full  and  open  opportunity  to  compete  and  (b)  enables  agencies  to  select  the  most 
qualified  person  to  serve  as  a  neutral,  given  that  the  protracted  nature  of  the  government 
procurement  process  is  often  inconsistent  with  the  goals  of  ADR  and  the  need  to  avoid 
delays.3 

■  Authority.  Minimizing  any  uncertainty  under  the  "delegation"  doctrine  or  similar 
theories  that  may  adversely  affect  the  authority  of  some  neutrals  to  render  a  binding 
decision.  This  consideration,  however,  should  not  prove  troublesome  where  neutrals  merely 
aid  the  parties  in  reaching  agreement  (as  in  nearly  all  mediations,  minitrials  and  negotiated 
rulemakings). 

These  proposals  are  intended  to  help  agencies  meet  the  challenge  of  reaching  these  goals 
in  a  time  of  reduced  resources  and  in  a  milieu  in  which  many  affected  interests  may  oppose 
change. 

RECOMMENDATION 


A.  Availability  and  Qualifications  of  Neutrals 

1.  Agencies  and  reviewing  bodies  should  pursue  policies  that  will  lead  to  an  expanded, 
diverse  supply  of  available  neutrals,  recognizing  that  the  skills  required  to  perform  the 
services  of  a  dispute  resolution  neutral  will  vary  greatly  depending  on  the  nature  and 
complexity  of  the  issues,  the  ADR  method  employed,  and  the  importance  of  the  dispute. 
Agencies  should  avoid  unduly  limiting  the  pool  of  acceptable  individuals  through  the  use  of 
overly  restrictive  qualification  requirements,  particularly  once  agencies  have  begun  to  make 
more  regular  use  of  ADR  methods.  While  skill  or  experience  in  the  process  of  resolving 
disputes,  such  as  that  possessed  by  mediators  and  arbitrators,  is  usually  an  important  criterion 
in  the  selection  of  neutrals,  and  knowledge  of  the  applicable  statutory  and  regulatory 
schemes  may  at  times  be  important,  other  specific  qualifications  should  be  required  only 
when  necessary  for  resolution  of  the  dispute.  For  example: 

(a)  Agencies  should  not  necessarily  disqualify  persons  who  have  mediation,  arbitration  or 
judicial  experience  but  no  specific  experience  in  the  particular  ADR  process  being  pursued. 

(b)  While  agencies  should  be  careful  not  to  select  neutrals  who  have  a  personal  or 
financial  interest  in  the  outcome,  insisting  upon  "absolute  neutrality  --e.g.,  no  prior 
affiliation  with  either  the  agency  or  the  private  industry  involved--may  unduly  restrict  the 


3  While  there  may  be  situations  in  which  agencies  can  obtain  the  services  of  a  qualified 
outside  neutral  without  following  formal  procurement  procedures,  acquisitions  of  neutrals 
services  are  generally  governed  by  the  Competition  in  Contracting  Act,  Pub.  L.  No.  98-369, 
Title  VII  98  Stat.  1175,  which  mandates  full  and  open  competition  for  contracts  to  supply 
oonds  and  services  to  the  federal  government,  and  the  Federal  Acquisition  Regulation,  48 
CFR  Chapter  1,  Parts  1-53,  which  sets  forth  detailed  procedures  for  conducting  competitive 

procurements. 
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pool  of  available  neutrals,  particularly  where  the  neutral  neither  renders  a  decision  nor  gives 
formal  advice  as  to  the  outcome. 

(c)  Agencies  should  insist  upon  technical  expertise  in  the  substantive  issues  underlying 
the  dispute  or  negotiated  rulemaking  only  when  the  technical  issues  are  so  complex  that  the 
neutral  could  not  effectively  understand  and  communicate  the  parties’  positions  without  it. 

2.  Agencies  should  take  advantage  of  opportunities  to  make  use  of  government 
personnel  as  neutrals  in  resolving  disputes.  These  persons  may  include  agency  officials  not 
otherwise  involved  in  the  dispute  or  employees  from  other  agencies  with  appropriate  skills, 
administrative  law  judges,  members  of  boards  of  contract  appeals,  and  other  responsible 
officials.  The  Administrative  Conference,  Federal  Mediation  and  Conciliation  Service 
("FMCS"),  the  Department  of  Justice  (particularly  the  Community  Relations  Service  ("CRS")) 
and  other  interested  agencies  should  work  to  encourage  imaginative  efforts  at  sharing  the 
services  of  federal  "neutrals,"  to  remove  obstacles  to  such  sharing,  and  to  increase  parties’ 
confidence  in  the  selection  process. 

3.  Congress  should  consider  providing  FMCS,  CRS  and  other  appropriate  agencies  with 
funding  to  train  their  own  and  other  agencies’  personnel  in  the  particular  skills  needed  to 
serve  in  minitrials,  negotiated  rulemakings,  and  other  ADR  proceedings. 

4.  The  Administrative  Conference,  in  consultation  with  FMCS,  should  assist  other 
agencies  in  identifying  neutrals  and  acquiring  their  services  and  in  establishing  rosters  of 
neutral  advisors,  arbitrators,  convenors,  facilitators,  mediators  and  other  experts  on  which 
federal  agencies  could  draw  when  they  wished.  The  rosters  should  be  based,  insofar  as 
possible,  on  full  disclosure  of  relevant  criteria  (education,  experience,  skills,  possible  bias, 
and  the  like)  rather  than  on  strict  requirements  of  actual  ADR  experience  or  professional 
certification.  Agencies  should  also  consider  using  rosters  of  private  groups  ( e.g .,  the 
American  Arbitration  Association).  The  Conference,  FMCS  or  another  information  center 
should  routinely  compile  data  identifying  disputes  or  rulemakings  in  which  neutrals  have 
participated  so  that  agencies  and  parties  in  future  proceedings  can  be  directed  to  sources  of 
information  pertinent  to  their  selection  of  neutrals. 

5.  Agencies  should  take  advantage  of  opportunities  to  expose  their  employees  to  ADR 
proceedings  for  training  purposes,  and  otherwise  encourage  their  employees  to  acquire  ADR 
skills.  Employees  trained  in  ADR  should  be  listed  on  the  rosters  described  above,  and  their 
services  made  available  to  other  agencies. 


B.  Acquiring  Outside  Neutrals’  Services 

1.  In  situations  where  it  is  necessary  or  desirable  to  acquire  dispute  resolution  services 
from  outside  the  government,  agencies  should  explore  the  following  methods: 

(a)  When  authorized  to  employ  consultants  or  experts  on  a  temporary  basis  (e.g.,  5  U.S.C. 
§  3109),  agencies  should  consider  utilizing  that  authorization  in  furtherance  of  their  ADR  or 
negotiated  rulemaking  endeavors. 

(b)  Agencies  contemplating  ADR  or  negotiated  rulemaking  projects  involving  private 
neutrals  should,  as  part  of  their  acquisition  planning  process  pursuant  to  the  Federal 
Acquisition  Regulation  ("FAR")  Part  7, 4  periodically  give  notice  in  the  Commerce  Business 
Daily  and  in  professional  publications  of  their  needs  and  intentions,5  so  as  to  allow  interested 


4  48  CFR  Part  7. 

5  Agencies  are  required  to  give  Commerce  Business  Daily  notice  for  all  contract 
solicitations  in  which  the  government’s  share  is  likely  to  exceed  $10,000.  15  U.S.C.  §  637(e); 
48  CFR  §  5.201(a).  For  procurements  between  $10,000  and  $25,000  in  which  the  agency 
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organizations  and  individual  ADR  neutrals  to  inform  the  agency  of  their  interest  and 
qualifications. 

(c)  Where  speed  is  important  and  the  amount  of  the  contract  is  expected  to  be  less  than 
$25,000,  agencies  should  use  the  streamlined  small  purchase  procedures  of  Subpart  13.1  of 
the  Federal  Acquisition  Regulation6  in  acquiring  the  services  of  outside  neutrals,  particularly 
minitrial  neutral  advisors,  mediators  and  arbitrators. 

(d)  Agencies  that  foresee  the  need  to  hire  private  neutrals  for  numerous  proceedings 
should  consider  the  use  of  indefinite  quantity  contracts  as  vehicles  for  identifying  and 
competitively  acquiring  the  services  of  interested  and  qualified  neutrals  who  can  then  be 
engaged  on  an  expedited  basis  as  the  need  arises.  Agencies  should,  where  possible,  seek 
contracts  with  more  than  one  supplier.  In  fashioning  such  indefinite  quantity  contracts, 
agencies  should  take  care  to  comply  with  the  following: 

(1)  Agency  contracts  should  specify  a  minimum  quantity,  which  could  be  a  non- 
nominal  dollar  amount  rather  than  a  minimum  quantity  of  services.7 

(2)  Negotiation  of  individual  orders  under  the  contract  is  desirable,  but  should 
generally  adhere  to  the  personnel,  statements  of  work,  and  cost  rates  or  ceilings  set 
forth  in  the  basic  indefinite  quantity  contract,  so  as  to  minimize  "sole  source"  issues. 

(e)  Agencies  should  also  consider: 

(1)  Entering  into  joint  projects  for  acquiring  neutrals’  services  by  using  other 
agencies’  contractual  vehicles. 

(2)  Using  other  contracting  techniques,  such  as  basic  ordering  agreements  and 
schedule  contracts,  where  appropriate  to  meet  their  needs  for  neutrals’  services. 

(3)  Proposing  a  deviation  from  the  FAR  or  amending  their  FAR  supplements, 
where  appropriate. 

(f)  Agencies  should  evaluate  contract  proposals  for  ADR  neutrals’  services  on  the 
qualifications  of  the  offeror,  but  cost  alone  should  not  be  the  controlling  factor.8 

2.  The  Civilian  Agency  Acquisition  Council  and  Defense  Acquisition  Regulatory 
Council  should  be  receptive  to  agency  or  Administrative  Conference  proposals  for  deviations 
from,®  or  amendments  to,  the  FAR  to  adapt  procurement  procedures  to  the  unique 
requirements  of  ADR  processes,  consistent  with  statutory  mandates. 

3.  In  the  absence  of  appropriate  considerations  suggesting  a  different  allocation  of  costs, 
in  minitrials  and  arbitration  the  parties  customarily  should  share  equally  in  the  costs  of  the 
neutrals’  services. 


reasonably  expects  to  receive  at  least  two  offers,  no  such  notice  is  required.  Pub.  L.  No.  99- 

591,  October  18,  1986,  Title  IX,  Section  922. 

6  43  CFR  Subpart  13.1.  This  Subpart  allows  agencies  to  make  purchases  in  amounts  less 
than  $25  000  without  following  all  of  the  formalities  prescribed  in  the  FAR  for  ordinary 
nrocurem’ents.  If  the  procurement  is  for  less  than  $10,000,  the  agency  need  not  advertise  it 
fn  advance  in  the  Commerce  Business  Daily.  48  CFR  §  5.201(a).  None  of  these  prov.sions 
relieves  the  agency  of  its  mandate  to  obtain  competition. 


7  48  CFR  §  16.504(a)(2). 

8  48  CFR  §  15.605(c). 

9  48  CFR  §  1.402. 
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Glossary 


Mediator.  A  mediator  is  a  neutral  third  party  who  attempts  to  assist  parties  in 
negotiating  the  substance  of  a  settlement.  A  mediator  has  no  authority  to  make  any  decisions 
that  are  binding  on  either  party. 

Convenor/Facilitator.  Negotiated  rulemakings  generally  proceed  in  two  phases,  one 
using  a  "convenor"  and  the  other  a  "facilitator."  In  the  first  (convening)  phase,  a  neutral 
called  a  convenor  studies  the  regulatory  issues,  attempts  to  identify  the  potentially  affected 
interests,  and  then  advises  the  agency  concerning  the  feasibility  of  convening  representatives 
of  these  interests  to  negotiate  a  proposed  rule.  If  the  agency  decides  to  go  forward  with 
negotiating  sessions,  the  convenor  assists  in  bringing  the  parties  together.  In  the  second 
(negotiating)  phase,  a  neutral  called  a  facilitator  manages  the  meetings  and  coordinates 
discussions  among  the  parties.  When  the  parties  request,  a  facilitator  may  act  as  a  mediator, 
assisting  the  negotiators  to  reach  consensus  on  the  substance  of  a  proposed  rule.  The  roles  of 
convenor  and  facilitator  sometimes  overlap,  and  often  both  functions  are  performed  by  the 
same  person  or  persons.  Neither  a  convenor  nor  a  facilitator  has  authority  to  make  decisions 
that  are  binding  on  the  agency  or  on  the  participating  outside  parties. 

Neutral  Advisor.  A  minitrial  is  a  structured  settlement  process  in  which  each  party  to  a 
dispute  presents  a  highly  abbreviated  summary  of  its  case  before  senior  officials  of  each 
party  authorized  to  settle  the  case.  In  this  recommendation,  it  is  presumed  that  the 
government  is  one  party  to  the  dispute.  In  some  (but  not  all)  minitrials,  a  neutral  advisor 
participates  by  hearing  the  presentations  of  the  parties  and,  optionally,  providing  further 
assistance  in  any  subsequent  attempt  to  reach  a  settlement.  Typically,  a  neutral  advisor  is  an 
individual  selected  by  the  parties.  Duties  of  a  neutral  advisor  may  include  presiding  at  the 
presentation,  questioning  witnesses,  mediating  settlement  negotiations,  and  rendering  an 
advisory  opinion  to  the  parties.  In  no  event  does  a  neutral  advisor  render  a  decision  that  is 
binding  on  any  party  to  a  minitrial. 

Arbitrator.  An  arbitrator  is  a  neutral  third  party  who  issues  a  decision  on  the  issues  in 
dispute  after  receiving  evidence  and  hearing  argument  from  the  parties.  Arbitration  is  a  less 
formal  alternative  to  adjudication  or  litigation,  and  an  arbitrator’s  decision  may  or  may  not 
be  binding.  Arbitration  may  be  chosen  voluntarily  by  the  parties,  or  it  may  be  required  by 
contract  or  statute  as  the  exclusive  dispute  resolution  mechanism. 
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ACQUIRING  THE  SERVICES  OF  NEUTRALS  FOR  ALTERNATIVE  MEANS 
OF  DISPUTE  RESOLUTION  AND  NEGOTIATED  RULEMAKING 

GEORGE  D.  RUTTINGER 

I  . 

INTRODUCTION 

Efficient  resolution  of  disputes  involving  federal  agencies 
is  often  impeded  by  the  formalities  of  the  adjudication  or  the 
litigation  process.  In  recent  years,  private  parties  and  the  fed¬ 
eral  government  have  been  searching  for  ways  to  streamline  the 
litigation  process  by  developing  alternative  means  for  dispute 
resolut ion .-L/  To  this  end,  the  Administrative  Conference  of  the 
United  States  ("ACUS")  has  recommended  that  administrat ive 
agencies,  where  not  inconsistent  with  statutory  aithority,  adopt 
alternatives  to  litigation  such  as  arbitration  mediation,  and 
minitr ials .u  The  various  techniques  for  resolving  disputes 
without  resort  to  full  litigation  or  adjudication  are  referred  to 
as  Alternatives  Means  of  Disputes  Resolution,  or  ADR. 

In  the  sphere  of  administrative  rulemaking,  similar  trends 
have  developed.  In  recent  years,  several  agencies  have  experi¬ 
mented  with  a  technique  referred  to  as  negotiated  rulemaking, 


See ,  e . q . ,  Harter,  Points  On  A  Continuum:  Dispute  Resolu¬ 
tion  Procedures  and  the  Administrative  Process.  Report  to 
the  Administrative  Conference  of  the  United  States  (June  5, 
1986) . 

u  ACUS  Recommendation  86-3,  "Agencies'  Use  of  Alternative  Means 
of  Dispute  Resolution",  1  C.F.R.  S  305.86-3. 
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which  involves  convening  potentially  interested  parties  to  nego¬ 
tiate  the  details  of  a  proposed  rule  before  it  is  published  for 
notice  and  comment  in  accordance  with  the  Administrative  Procedure 
Act.-1^  ACUS  has  been  instrumental  in  promoting  such  experimen¬ 
tation  through  its  Recommendations  82-4  and  85-5,  both  of  which 
are  entitled  "Procedures  for  Negotiating  Proposed  Regulations. 

A  key  figure  in  the  effective  working  of  ADR  and  negotiated 
rulemaking  is  the  "neutral"  who  generally  presides  at  the  pro¬ 
ceedings  and  attempts  to  assist  the  parties  in  reaching  a  nego¬ 
tiated  resolution  or,  in  the  case  of  arbitration,  issues  a  deci¬ 
sion  on  the  matter  in  dispute.  The  various  types  of  ADR  neutrals 
may  be  summarized  as  follows: 

Minitrial  Neutral  Advisors.  "A  minitrial  is  a  structured 
settlement  process  in  which  each  side  presents  a  highly  abbre¬ 
viated  summary  of  its  case  before  senior  officials  of  each  party 
authorized  to  settle  the  case."-^  In  some  (but  not  all)  mini¬ 
trials,  a  "neutral  advisor"  participates  in  the  minitrial  and 
subsequent  efforts  to  settle  the  dispute.  Typically,  the  neutral 
advisor  is  a  private  individual  who  is  selected  by  the  parties  in 
dispute,  namely  the  government  agency  and  the  private  party  or 
parties  engaged  in  litigation  or  adjudication  with  the  government. 

u  See,  Harter,  Negotiating  Regulations:  A  Cure  for  Malaise, 
TI'Geo.  L.J.  1  (1982): 

jv  l  C.F.R.  SS  305.82-4  and  85-5.  See  also,  ACUS  Recommendation 
84-4,  "Negotiated  Cleanup  of  Hazardous  Waste  Sites  Under 
CERCLA,"  1  C.F.R.  S  305.84-4. 

±/  ACUS  Recommendation  86-3,  1  C.F.R.  S  305.86-3. 
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The  role  of  the  neutral  advisor  varies,  but  his  duties  may  include 
presiding  at  the  hearing,  questioning  witnesses,  acting  as  a 
mediator  during  negotiations  between  the  representatives  of  the 
litigants,  and  rendering  an  advisory  opinion  to  the  parties.  In 
no  event  does  the  neutral  advisor  render  a  decision  that  is 
binding  on  either  party  to  the  minitrial. 

Mediators .  A  mediator  is  simply  a  neutral  third  party  who 
attempts  to  assist  parties  in  negotiating  an  agreement.  A  medi¬ 
ator  has  no  authority  to  make  any  decisions  that  are  binding  on 
either  party. 

Arb; trators.  Arbitration  is  another  for^  of  litigation  or 
adjudication,  without  some  of  the  forma]  trappings.  An  arbitrator 
is  a  neutral  third  party  who  issues  a  decision  on  the  arbitration 
issues  after  receiving  evidence  and  hearing  arguments  from  the 
parties.  The  arbitrator's  decision  may  or  may  not  be  binding. 
Arbitration  may  be  voluntary,  in  which  the  parties  agree  to 
resolve  the  issues  in  dispute  through  arbitration,  or  it  may  be 
mandatory,  in  which  a  statute  or  contract  specifies  arbitration  as 
the  exclusive  means  for  resolving  disputes. 

Convenors-Facilitators  for  Negotiated  Rulemakings.  Negoti¬ 
ated  rulemakings  generally  proceed  in  two  phases.  In  the  first 
phase,  a  "convenor"  studies  the  issues  presented  by  the  proposed 
regulation,  attempts  to  identify  the  interested  parties,  and  then 
advises  the  agency  regarding  the  feasibility  of  convening  the 
interested  parties  in  an  attempt  to  negotiate  a  proposed 
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regulation.  If  the  agency  decides  to  go  forward  with  negotiated 
rulemaking,  the  facilitator  then  meets  with  the  interested  parties 
and  attempts  to  mediate  their  differences  and  develop  a  proposed 
rule.  Under  the  concept  put  forward  by  the  ACUS  recommendations, 
the  proposed  rule  developed  through  this  process  is  then  published 
for  notice  and  comment  pursuant  to  Section  553  of  the 
Administrative  Procedure  Act.  The  convenor  and  facilitator  may 
be,  and  often  is,  the  same  person  or  persons.  The 
convenor/facilitator  has  no  authority  to  make  any  decisions  that 
are  binding  on  the  interested  parties  to  the  negotiated  rulemaking 
or  the  agency  promulgating  the  rule. 


One  of  the  by-products  of  the  movement  toward  ADR  and  nego¬ 
tiated  rulemaking  is  the  need  for  agencies  to  develop  methods  for 
identifying  qualified  neutrals  and  acquiring  their  services.  This 
process  involves  a  number  of  issues  that  wili  be  explored  in  this 
report.  Among  those  issues  are  the  following: 

1.  Qual i f icat ions .  An  agency  dispute  or  rulemaking  may 

involve  technical  issues  arising  under  a  complex  regu¬ 
latory  scheme.  How  can  agencies  insure  that  neutrals 
that  are  hired  to  promote  negotiation  of  settlements 
are  qualified  to  assist  the  parties  in  sorting  through 
such  issues?  Are  technical  expertise  and  substantive 
knowledge  required,  or  do  generic  mediation  skills 
suf  f ice? 


2.  Procurement  procedures.  Statutes  and  regulations 
governing  procurement  of  services  by  federal  agencies 
require  competition  and  specify  a  series  of  procedural 
steps  for  ensuring  that  competition  is  maximized.  In 
some  cases,  these  procedures  may  be  inconsistent  with 
the  agency's  need  for  expedition  in  acquiring  the  ser¬ 
vices  of  an  outside  neutral.  Are  there  other  ways  in 
which  agencies  can  acquire  neutrals’  services  expedi¬ 
tiously  within  the  competitive  system  mandated  by 
statute  and  regulation? 

3.  Delegation.  Most  neutrals  lack  authority  to  render  a 
decision  that  is  binding  upon  either  the  agency  or 
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private  parties.  However,  in  the  case  of  binding  arbi¬ 
tration,  questions  continue  to  be  raised  about  whether 
decisions  delegated  to  executive  agencies  by  Congress 
can  be  re-delegated  to  private  parties  for  binding  reso¬ 
lution.  What  are  the  potential  "delegation"  issues  with 
respect  to  binding  forms  of  ADR,  particularly  arbitra¬ 
tion? 

4.  Long-term  structural  issues.  The  universe  of  neutrals 
who  have  specific  experience  in  the  experimental  forms 
of  ADR  and  negotiated  rulemaking  is  presently  very 
small.  If  the  use  of  such  techniques  by  agencies 
expands,  how  can  agencies  broaden  the  base  of  indivi¬ 
duals  or  organizations  who  are  available  and  are 
experienced  in  the  arbitration/mediation/facilitation 
process?  Should  federal  agencies  develop  a  centralized 
roster  of  neutrals  from  which  all  agencies  could  draw? 

To  what  extent  should  the  federal  government  utilize  and 
expand  the  capabilities  of  government  employees  in 
dispute  resolution? 

This  report  will  explore  these  and  other  issues,  drawing 
heavily  upon  the  experience  of  agencies  to  date. 


II . 

ESTABLISHING  QUALIFICATIONS 
A.  Potential  Criteria 

The  qualifications  required  to  serve  as  a  neutral  vary 
depending  upon  the  nature  and  complexity  of  the  issues,  the  type 
of  dispute  resolution  technique  employed,  and  the  size  and  impor¬ 
tance  of  the  dispute  or  regulation  to  be  negotiated.  In  many 
cases,  seeking  an  ideal  combination  of  qualifications  and  experi¬ 
ence  would  unduly  limit  the  pool  of  individuals  available  to  serve 
as  neutrals.  For  example,  only  a  handful  of  private  parties  have 
actual  experience  in  convening  or  facilitating  the  negotiation  of 
environmental  regulations.  Thus,  in  determining  the  criteria 
applicable  to  selection  of  a  neutral,  agencies  will  need  to 
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balance  their  desire  for  competence  and  experience  against  the 
need  to  avoid  exclusivity. 

There  are  various  levels  of  training  and  experience  that 
could  be  considered  adequate  to  perform  the  function  of  a  neutral 
in  a  given  case: 

1.  General  dispute  resolution  experience.  Some  of 
those  contacted  in  connection  with  this  report 
expressed  the  view  that  "mediation  is  mediation" 

—  that  is,  a  person  who  has  skill  and  experience 
in  mediating  disputes  can  perform  the  role  of  a 
neutral,  regardless  of  the  substantive  issues 
involved.  The  Federal  Mediation  and  Conciliation 
Service  ("FMCS")  has  responsibility  for  mediating 
labor  disputes  under  the  Labor-Management  Relations 
Act  of  1947.  a/  But  FMCS  labor  mediators  have  per¬ 
formed  a  variety  of  other  dispute  resolution 
functions.  Recently,  an  FMCS  mediator  successfully 
acted  as  convenor  of  a  negotiated  rulemaking  for 
the  Federal  Aviation  Administration  ("FAA")  in 
developing  proposed  regulations  concerning  flight 
and  duty  time  for  aircraft  crews. 3J 

2.  Experience  in  specific  ADR  techniques.  As  noted, 
agency  experience  with  ADR  and  negotiated  rule- 
making  has  been  relatively  limited  to  date.  If  the 
selection  of  neutrals  is  confined  to  persons  with 
direct  experience  in  these  techniques,  the  fear  of 
exclusivity  will  become  a  reality. 

3.  Technical  expertise.  There  is  no  denying  that  it 
would  be  useful  in  arbitrating  a  dispute  regarding 
licensing  of  a  pesticide  under  the  Federal  Insecti¬ 
cide  Fungicide  and  Rodenticide  Act  to  have  a  degree 
or  some  formal  experience  in  chemical  engineering. 
Similarly,  knowledge  or  experience  in  the  construc¬ 
tion  industry  would  aid  a  neutral  in  mediating  the 
settlement  of  a  construction  dispute.  Depending 
upon  the  nature  of  the  issues  involved,  it  may  or 


a J  29  U.S.C.  S  173. 


See  Harter,  Regulatory  Negotiation:  The  Experience  So  Far, 
Resolve,  Conservation  Foundation  6-7  (Winter  1984  ) ; Perr i tt , 
Analysis  of  Four  Negotiated  Rulemaking  Efforts,  1985  Recom¬ 
mendations  and  Reports  of  the  Administrative  Conference  637, 
712-26. 
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may  not  be  necessary  to  have  such  technical  exper¬ 
tise  in  order  to  understand  and  communicate  the 
conflicting  positions  of  the  disputants  in  a  way 
that  will  promote  settlement. 

4 .  Knowledge  of  the  statutory/requlatory  scheme. 
Particularly  in  regulatory  negotiation,  familiarity 
with  the  legal  framework  in  which  the  regulation  is 
being  developed  may  be  an  important  criterion  in 
selecting  a  neutral.  In  the  arbitration  setting, 
the  Supreme  Court  upheld  mandatory  arbitration  of 
Medicare  claims  by  employees  of  private  insurance 
carriers  in  part  on  the  basis  that  agency  regula¬ 
tions  required  such  arbitrators  to  possess  "a 
thorough  knowledge  of  the  Medicare  program  and  the 
statutory  authority  and  regulations  upon  which  it 
is  based  .  .  . 

5.  "Absolute  Neutrality".  Screening  out  potential 
neutrals  who  have  a  personal  or  financial  interest 
in  the  proceeding  will  always  be  an  important  step 
in  the  selection  process.  But  some  agencies  have 
gone  beyond  such  basic  conf  1  i ct-of- i ^rest  con¬ 
siderations  by  insisting  upon  neutrals  who  have 

no  past  or  present  affiliation  with  ?~y  side  of 
the  controversy.  Such  insistence  up>  n  "absolute 
neutrality"  could  be  an  extremely  limiting  quali¬ 
fication,  particularly  since  many  of  ib*  persons 
who  are  most  knowledgeable  in  a  giver  regulatory 
scheme  have  been  affiliated  with  eithe-  government 
or  private  industry,  and  sometimes  both. 


B.  Agency  Experience 
1 .  Minitrials 

a.  Corps  of  Engineers 

The  agency  that  has  had  the  most  experience  with  minitrials 
is  the  U.S.  Army  Corps  of  Engineers .-*/  In  its  Engineer  Circular 


A/  Schwieker  v.  McClure,  456  U.S.  188,  199  (1982)  (emphasis 
in  original) . 

-1/  See  Ruttinqer,  Army  Corps  of  Engineers  Settles  $45  Million 
glaim  at  Minitrial,  Alternatives  to  the  High  Cost  of  Liti- 
gation,  Center  for  Public  Resources,  vol.  3,  no.  8  (August 
1985) . 
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No.  27-1-3,  dated  September  23,  1985,  the  Corps  has  set  forth 
detailed  guidelines  for  the  use  of  minitrials,  together  with  a 
model  "Minitrial  Agreement".-1-2-/  The  Engineer  Circular  specifies 
that  the  minitrial  neutral  advisor  "must  be  an  impartial  third 
party  with  experience  in  government  contracting  and  litiga¬ 
tion."-1-1-/  In  the  two  minitrials  that  the  Corps  has  successfully 
completed  to  date,  it  has  used  a  retired  judge  from  the  United 
States  Court  of  Claims  and  a  university  professor  of  government 
contracts  law  as  neutral  advisors.  Corps  attorneys  who  are 
responsible  for  the  minitrial  program  have  stated  their  desire,  at 
least  at  the  initial  stages  of  the  minitrial  program,  to  utilize 
neutral  advisors  who  have  no  present  or  past  affiliation  with 
either  the  government  or  private  construction  contractors.  This 
means  that  in  the  short  term,  the  pool  of  persons  who  have  the 
requisite  neutrality  and  government  contracts  experu.se  to  serve 
as  neutral  advisors  for  Corps  of  Engineers  minitrails  will  be 
1 imited. 

b.  Department  of  Justice 

On  June  19,  1986,  the  Commercial  Litigation  Branch  of  the 
Department  of  Justice  issued  a  "Policy  Concerning  the  Use  of 
Mini-trials,"-1-1/  which  encouraged  Branch  attorneys  "to  assess 
cases  assigned  to  them  for  the  potential  for  resolution  by 


i o/  a  copy  of  the  Corps  Circular,  together  with  the  model  agree¬ 
ment,  is  reproduced  as  Appendix  A  to  this  Report. 

i i/  Engineer  Circular  No.  27-1-3  at  3. 

i 2/  Copy  of  this  Policy  is  reproduced  as  Appendix  B  to  this 
Report . 
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mini-trial  .  .  .  The  Policy  provides  that,  where  appropri¬ 

ate,  the  parties  may  agree  upon  a  neutral  advisor  to  assist  the 
management  officials  in  resolution  of  the  dispute.  With  respect 
to  the  qualifications  of  the  neutral  advisor,  the  Policy  states  as 
follows : 

The  neutral  advisor  should  be  a  person  with  either 
legal  or  substantive  knowledge  in  a  relevant  field.  The 
neutral  advisor  should  have  no  prior  involvement  in  the 
dispute  or  the  litigation  and  must  possess  no  interest 
in  the  result  of  the  min i -trial 

c.  Department  of  the  Navy 

The  Department  of  the  Navy  has  embarked  upon  the  experimental 
use  of  minitrials  to  resolve  disputes  arising  under  Navy  con¬ 
tracts.  The  Navy  has  expressed  a  preference  for  utilizing  admin¬ 
istrative  judges  from  the  Armed  Services  Board  of  Contract  Appeals 
("ASBCA")  to  serve  as  neutral  advisors.  The  ASBCA  is  one  of  the 
forums  designated  by  the  Contract  Disputes  Act  of  lSTS-1-^  to 
conduct  hearings  and  render  decisions  on  disputes  arising  under 
government  contracts.  However,  in  its  first  minitrial  of  a 
contract  dispute,  the  Navy  utilized  the  services  of  t h»  same 
university  professor  of  government  contracting  who  had  earlier 
been  employed  by  the  Corps  of  Engineers  as  a  neutral  advisor. 


Commercial  Litigation  Branch  Policy  Concerning  the  Use  of 
Mini-trials  (June  19,  1986)  at  1. 

J-i/  id.  at  3. 

JJ/  41  U.S.C.  S  601  et  seq. 
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ci  .  Department  of  Energy 

The  Energy  Department  has  conducted  a  minitrial  on  a  contract 
claim  in  which  the  neutral  advisor  was  a  former  ASBCA  judge  who 
was  practicing  government  contracts  law  with  a  private  firra.-L^ 

2 .  Negotiated  Rulemakings 

Neutrals  for  "reg  neg"  procedures  have  come  from  several 
sources.  In  some  cases,  agencies  have  tapped  the  private  sector 
for  convenors  and  facilitators.  In  other  cases,  government 
personnel,  including  an  FMCS  mediator  and  a  staff  attorney  for  the 
rulemaking  agency,  have  performed  these  functions, 
a.  Department  of  Interior 

In  January  1986,  the  Department  of  Interior  issued  a  Request 
for  Proposals  for  convening  and  facilitation  services  for  negoti¬ 
ated  rulemaking  on  air  quality  regulations  for  the  California 
Outer  Continental  Shelf  ("OCS").  The  evaluation  factors  for  this 
award  are  detailed,  and  include  specific  ability  and  achievement 
as  a  facilitator,  knowledge  of  the  Outer  Continental  Shelf  Oil  and 
Gas  Program  and  the  Outer  Continental  Shelf  Lands  Act,  understand¬ 
ing  of  the  needs  of  the  Department  of  Interior  and  other  parties 


i « /  it  is  also  possible  to  conduct  a  minitrial  without  utilizing 
a  neutral  advisor  at  all.  This  was  done  to  resolve  a  con¬ 
tract  dispute  between  the  National  Aeronautics  and  Space 
Administration  and  TRW  Inc.  See  "Minitrial  Successfully 
Resolves  NASA-TRW  Dispute,"  The  Legal  Times  (September  6, 
1982),  p.  19- 
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to  the  rulemaking,  general  dispute  resolution  skills,  and  "prac¬ 
tical  knowledge  of  the  convening/facilitating  process . 
b.  Council  on  Environmental  Quality 
In  April  1986,  the  Executive  Office  of  the  President,  on 
behalf  of  the  Council  on  Environmental  Quality  ("CEQ"),  issued  a 
Request  for  Proposals  ( "RFP" )  for  an  indefinite  quantity  contract 
to  supply  various  types  of  services  in  connection  with  negotiated 
rulemaking,  including  convening,  facilitating,  documenting, 
resource  support,  analytic  support,  and  training.  The  RFP  speci¬ 
fied  that  the  overall  purpose  of  the  contract  is  "to  assist  EPA, 
CEQ,  and  other  participating  agencies  with  joint  projects  in  the 
area  of  regulatory  negot  iat  ions .  In  setting  forth  evaluation 

criteria  for  award,  the  solicitation  states  that  technical  propo¬ 
sals  will  be  evaluated  in  part  according  to  "the  availability  of 
an  appropriate  disciplinary  mix  of  environmental  scientists  and 
technicians  to  accomplish  tasks  required  under  the  scope  of 
work,  "i-t/ 

One  of  the  successful  offerors  in  the  CEQ  procurement,  the 
Conservation  Foundation,  proposed  a  team  approach  in  which  each 
regulatory  negotiation  would  be  staffed  by  a  "senior  dispute 
resolution  professional"  and  appropriate  technical  personnel 


-i-t/  Solicitation  No.  3292  ,  January  4,  1986,  S  M-2.  Section  M  of 
the  Solicitation,  "Evaluation  Factors  for  Award,"  is  repro¬ 
duced  as  Appendix  C  to  this  Report. 

-uy  Solicitation  No.  EOPOA-86-05,  April  10,  1986,  S  C.2,  p.  13. 

.uy  Id.  S  M.l.  Section  M  of  the  Solicitation,  "Evaluation 
Factors  for  Award,"  is  reproduced  as  Appendix  D  to  this 

Report . 
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selected  in  consultation  with  the  agency.  The  Foundation's 

proposal  provided  the  following  rationale  for  combining  mediation 
and  technical  expertise: 

It  is  hard  to  imagine  an  environmental  mediator  being  effec¬ 
tive  unless  he  or  she  has  some  expertise  in  the  substance  and 
the  history  of  the  issues  at  hand  and,  therefore,  some  under¬ 
standing  of  the  implications  that  various  "process"  choices 
have  on  the  parties,  e.g.  in  helping  the  affected  interests 
decide  how  best  to  represent  themselves,  how  to  define  the 
scope  of  issues  to  be  negotiated,  or  what  protocols  to  adopt. 
The  stability  both  of  the  process  and  of  a  consensus  agree¬ 
ment,  if  reached,  is  increased  when  the  parties  make  these 
decisions  in  a  well  informed  way.-*-1-' 

During  negotiations  leading  up  to  contract  award,  the  agen¬ 
cies  (CEQ  and  EPA)  took  the  position  that  inclusion  of  technical 
personnel  on  the  regulatory  negotiation  team  would  not  be  accept¬ 
able.  The  rationale  for  the  agencies'  position  was  that  while 
dispute  resolution  process  skills  are  critical  to  the  success  of  a 
negotiated  rulemaking,  technical  expertise  is  not  only  unnecessary 
but,  in  some  cases,  counterproductive.  Officials  in  charge  of 
EPA's  negotiated  rulemaking  project  believe  that  if  the  negoti¬ 
ating  group  feels  that  it  needs  the  assistance  of  a  technical 
expert,  the  group  itself  should  select  that  expert. 

3 .  Summary 

From  the  foregoing,  it  appears  that  during  the  experimental 
stages  of  ADR  and  negotiated  rulemaking,  agencies  have  sometimes 
opted  for  rather  restrictive  definitions  of  the  qualifications 


2  a/  conservation  Foundation,  Technical  Proposal  EOPOA  86  05 

Regulatory  Negotiation  Support  Services,  May  28,  1986,  p.  7. 


ix/  id. 
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required  for  neutrals.  In  some  of  the  early  regulatory  negoti¬ 
ations,  agencies  have  sought  neutrals  with  a  combination  of  skills 
that  only  very  few  individuals  possess,  including  specific  expe¬ 
rience  in  facilitation  of  negotiated  rulemakings  and  technical 
expertise  in  the  subject  matter  of  the  rulemaking  proceeding.  In 
some  cases,  organizations  have  been  able  to  respond  to  these 
demanding  requirements  through  a  "team  approach,"  in  which  the 
skills  of  dispute  resolution  personnel  and  technical  experts  are 
combined.  The  agency  that  has  the  most  experience  in  regulatory 
negotiation,  the  EPA,  has  consciously  eschewed  technical  expertise 
as  a  criterion  for  selection  of  neutrals  and  has  emphasized 
generic  dispute  resolution  skills  as  the  controlling  factor. 

In  the  case  of  the  Corps  of  Engineers  minitrial  program,  the 
Corps  has  consciously  selected  neutral  advisors  who  are  both 
"truly  neutral"  and  expert  in  government  contracts  law  applicable 
to  the  disputes.  One  goal  of  this  approach  is  to  isolate  the 
minitrial  process  from  political  criticism  at  the  early  stages  of 
its  development.  As  the  program  progresses  and  the  use  of  mini¬ 
trials  becomes  more  routine,  the  qualifications  may  be  loosened, 
thus  broadening  the  pool  of  available  neutrals. 

C.  Qualifications  Required  by  Government  Dispute  Resolution 

Agencies 

1 .  Federal  Mediation  and  Conciliation  Service 
The  basic  statutory  charter  of  FMCS  is  set  forth  in  Section 
203  of  the  Labor-Management  Relations  Act  of  1947: 

It  shall  be  the  duty  of  the  Service,  in  order  to 
prevent  or  minimize  interruptions  of  the  free  flow  of 
commerce  growing  out  of  labor  disputes,  to  assist  par¬ 
ties  to  labor  disputes  in  industries  affecting  commerce 
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to  settle  such  disputes  through  conciliation  and 
mediation.-LL' 

FMCS  employs  approximately  240  mediators,  stationed  at  75 
separate  locations.  The  basic  qualification  for  employment  as  an 
FMCS  mediator  is  seven  years  experience  in  collective  bargaining 
and/or  labor-management  relations.  FMCS  operates  an  intensive  in- 
house  training  program  for  its  mediators. 

2 .  Community  Relations  Service 

The  function  of  the  Community  Relations  Service  ("CRS")  is: 

To  provide  assistance  to  communities  and  persons 
therein  in  resolving  disputes,  disagreements,  or  diffi¬ 
culties  relating  to  discriminatory  practices  based  on 
race,  color,  or  national  origin  which  impair  the  rights 
of  persons  in  such  communities  under  the  Constitution  or 
laws  of  the  United  States  or  which  affect  or  may  affect 
interstate  commerce.-1-1^ 

CRS  employs  a  total  of  60  to  70  "conciliators"  in  its  ten 
regional  offices.  There  are  no  specified  qua  1 i f i cat  inns  for 
entry-level  conciliators,  and  most  of  the  training  is  on-the-job. 


D.  Rosters  Maintained  By  Private  Organizations 

1 .  American  Arbitration  Association  ("AAA") 

The  AAA  maintains  panels  from  which  arbitrators  may  be  chosen 
by  parties  who  have  agreed  to  arbitrate  a  dispute  or  disputes. 

The  AAA  has  established  separate  panels  of  arbitrators  for  use  in 
various  types  of  commercial  disputes.  For  example,  for  disputes 


2  2/  29  U.S.C.  S  173.  Under  the  Health  Care  Amendments  of  1974, 

FMCS  is  authorized  to  provide  conciliation  services  to  avert 
or  minimize  work  stoppages  in  the  health  care  industry. 

29  U.S.C.  S  183. 


J-is  42  U.S.C.  S  2000g-l . 
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arising  under  construction  contracts,  the  AAA  maintains  a  Con¬ 
struction  Industry  Panel.  Members  of  the  Construction  Industry 
Panel  are  persons  recommended  by  the  National  Construction 
Industry  Arbitration  Committee  as  "qualified  to  serve  by  virtue  of 
their  experience  in  the  construction  field. 

Federal  agencies  have  from  time  to  time  used  the  AAA  as  a 
resource  in  establishing  arbitration  programs.  For  example,  under 
the  terms  of  the  Superfund  Statute,  disputes  arising  out  of  claims 
against  the  fund  are  resolved  by  a  Board  of  Arbitrators  appointed 
by  the  Pres  i dent  The  Act  provides  that  each  member  of  the 

Board  "shall  be  selected  through  utilization  of  the  procedures  of 
the  American  Arbitration  Assoc iat ion . 

The  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 
("FIFRA")  authorizes  the  Environmental  Protection  Agency  to  use 
research  data  submitted  by  one  manufacturer  to  register  pesticides 
submitted  by  another  manufacturer.  The  Act  further  provides  that 
a  manufacturer  who  depends  upon  data  submitted  by  another  firm  to 
obtain  registration  must  compensate  that  other  firm,  and  that  any 
disputes  over  the  amount  of  compensation  will  be  resolved  through 
binding  arbitration  under  the  auspices  of  FMCS,-2-^  The  statute 
requires  that  FMCS  appoint  an  arbitrator  from  a  roster  of 


American  Arbitration  Association,  Construction  Industry 
Arbitration  Rules  (January  1,  1986)  at  3. 

Comprehensive  Environmental  Response,  Compensation  and  Lia¬ 
bility  Act  of  1980,  42  U.S.C.  S  9612(4) ( A ) . 

l-V  Id. 

XJJ  FIFRA,  S  3(c)  (1)  (D)  (  ii) ,  7  U.S.C.  S  136a(C)  (1)  (D)  ( ii) . 
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arbitrators  maintained  by  the  Service,  and  that  the  procedures  and 
rules  of  the  Service  shall  be  applicable.  In  turn,  FMCS  regu¬ 
lations  have  adopted  the  roster  of  arbitrators  maintained  by  the 
AAA  to  resolve  FIFRA  compensation  disputes  and  have  designated 
that  the  AAA  rules  and  procedures  shall  be  used.XA/  The  Supreme 
Court  upheld  the  FIFRA  arbitration  provision  against  consti¬ 
tutional  challenge  in  Thomas  v.  Union  Carbide  Agricultural 
Products  Co.xa/ 

2 .  Center  for  Public  Resources  ("CPR") 

CPR  is  a  private  non-profit  organization  that  is  devoted  to 
promoting  the  use  of  ADR  to  resolve  commercial  disputes,  as  veil 
as  disputes  between  private  parties  and  the  government.  In 
furtherance  of  this  purpose,  CPR  maintains  a  list  of  distinguished 
persons  who  are  available  to  serve  as  mediators,  arbitrators,  or 
neutral  advisors  in  resolving  disputes  through  ADR.  The  CPR 
roster  is  a  blue  ribbon  group  consisting  largely  of  retired 
federal  judges,  former  cabinet  officers,  and  other  dignitaries. 

E .  Conclus ion 

Because  the  substantive  and  procedural  aspects  of  ADR  vary 
significantly  from  case  to  case,  it  would  be  virtually  impossible 
to  develop  a  generalized  set  of  qualifications  applicable  to  all 
dispute  resolution  proceedings.  Rather,  agencies  will  need  to 
take  a  practical  approach  to  the  selection  of  neutrals,  balancing 


i_l/  29  C.F.R.  S  1440.1. 

AJy  U.S.  ,  105  S.Ct.  3325  (1985). 
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the  demands  of  the  specific  ADR  proceeding  against  the  long-range 
need  to  develop  a  broader  base  of  experienced  neutrals  from  which 
to  draw.  While  the  diversity  of  proceedings  makes  specific  advice 
hazardous,  certain  general  guidelines  can  be  gleaned  from  agency 
experience  to  date: 

(1)  Generic  dispute  resolution  skills  are  an  important 
prerequisite  in  most  cases;  insistence  upon  specific 
experience  in  the  ADR  process  being  pursued,  however, 
many  unnecessarily  exclude  persons  whose  general 
mediation  skills  are  transferable  to  other  contexts. 

(2)  Familiarity  with  the  applicable  statutory  and  regulatory 
scheme  is  generally  desirable,  particularly  in  nego¬ 
tiated  rulemaking. 

(3)  Technical  expertise  should  be  required  only  when  the 
substantive  issues  are  so  complex  that  the  neutral  could 
not  effectively  understand  and  communicate  the  parties’ 
positions  without  in-depth  technical  knowledge. 

(4)  Avoiding  conflicts  of  interest  is  important,  but 
requiring  "absolute  neutrality"  may  unduly  restrict 
the  field  of  potential  neutrals  to  retired  judges  or 
university  professors. 


Ill . 

PROCUREMENT  ISSUES 


A.  The  Federal  Acquisition  System 

In  some  circumstances,  it  may  be  possible  for  agencies  to 
retain  neutrals  as  experts,  consultants,  or  special  employees.-1-1^ 
In  most  cases,  however,  neutrals'  services  must  be  acquired 
through  contracting  with  the  private  individual  or  organization. 

Federal  procurement  of  goods  and  services  is  a  highly  regu¬ 
lated  form  of  contracting.  The  principal  statutes  are  the  Armed 


xaj  See  discussion  in  Section  III.D.4., 


infra. 
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Services  Procurement  Act,-*-1-'  which  governs  military  procurements, 
and  the  Federal  Property  and  Administrative  Services  Act  of 
1949f_i_iy  which  governs  procurements  by  civilian  agencies.  These 
statutes  have  undergone  substantial  revision  in  recent  years, 
principally  by  the  Competition  in  Contracting  Act  of  1984 
("CICA").-*-*/  CICA  mandates  that  as  a  general  rule,  federal  agen¬ 
cies  conducting  a  procurement  for  property  or  services  "shall 
obtain  full  and  open  competition  through  the  use  of  competitive 
procedures  .  .  .  ,nxsJ  Prior  to  CICA,  the  Armed  Services 
Procurement  Act  and  Federal  Property  and  Administrative  Services 
Act  expressed  a  preference  for  formally  advertised  procurements, 
in  which  competitors  submit  sealed  bids  and  the  lowest  "responsive 
and  responsible"  bidder  wins  the  contract.  The  prior  statutes 
provided  that  agencies  could  negotiate  a  contract  rather  than 
engage  in  formal  advertising  if  one  of  17  exceptions  were  present; 
one  of  those  exceptions  was  contracts  for  "personal  or  pro¬ 
fessional  services . 


J-iv  10  U.S.C.  S  2201  et  seg  (  1982),  as  amended  by  Pub.  L.  No. 
98-369,  Title  VII,  98  Stat.  1175. 

J_i J  41  U.S.C.  S  251  et  seg  (1982),  as  amended  by  Pub.  L.  No. 
98-369,  Title  VII,  $13  Stat.  1175. 

-LL/  Pub.  L.  No.  98-369,  Title  VII,  98  Stat.  1175.  Other  major 
procurement  reform  statutes  of  recent  vintage  include  the 
Small  Business  and  Federal  Procurement  Competition  Enhance¬ 
ment  Act  of  1984,  Pub.  L.  No.  98-577,  and  the  Defense 
Procurement  Reform  Act  of  1984,  Pub.  L.  No.  98-525. 

uj  Jd.  ,  S  303(a)(1). 

j \/  Armed  Services  Procurement  Act,  10  U.S.C.  S  2304(a)(4) 
(1982)  . 
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CICA  mandates  full  and  open  competition  in  any  form,  whether 
it  be  by  formal  advertising  or  negotiation.-^  The  Act  further 
provides  that  agencies  may  use  procedures  other  than  competition 
only  when  one  of  seven  specific  exceptions  exists.  These  excep¬ 
tions  include  situations  when  "the  property  or  services  needed  by 
the  executive  agencies  are  available  from  only  one  responsible 
source  and  no  other  type  of  property  or  services  will  satisfy  the 
needs  of  the  executive  agency  ..."  or  "the  executive  agency's 
need  for  the  property  or  services  is  of  such  an  unusual  and 
compelling  urgency  that  the  government  would  be  seriously  injured 
unless  the  executive  agency  is  permitted  to  limit  the  number  of 
sources  from  which  it  solicits  bids  or  proposals  .  .  .  . ".uv 
Procurements  under  one  of  the  seven  exceptions  to  competition  are 
referred  to  as  "sole  source."  CICA  eliminated  the  former  excep¬ 
tion  for  procurements  of  personal  and  professional  services. 


CICA  now  refers  to  formal  advertising  as  "sealed  bids." 

Under  the  statute,  sealed  bids  are  appropriate  in  the 
following  circumstances: 

(i)  time  permits  the  solicitation,  submission,  and 
evaluation  of  sealed  bids; 

(ii)  the  award  will  be  made  on  the  basis  of  price  and 
other  factors; 

(iii)  it  is  not  necessary  to  conduct  discussions  with 
the  responding  sources  about  their  bids;  and 

(iv)  there  is  a  reasonable  expectation  of  receiving  more 
than  one  sealed  bid. 

41  U.S.C.  S  253(a)(2)(A);  10  U.S.C.  S  2304(a)(2)(A).  See 
also,  48  C.F.R.  S  6 . 401 ( a) ( 1 ) - ( 4 ) . 


JLiy  id.,  s  303  (c)(1)  &  (2)  . 
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Under  the  Office  of  Federal  Procurement  Policy  Act,-!-1-'  both 
military  and  civilian  agency  procurements  are  governed  by  a 
unified  regulatory  system,  the  Federal  Acquisition  Regulation 
( FAR" )  .  UJ  The  FAR  sets  forth  detailed  procedures  for  conducting 
federal  agency  procurements.  For  any  procurement  over  $10,000, 
agencies  must  publish  a  synopsis  of  the  proposed  procurement  in 
the  Commerce  Business  Daily  ( "CBD" )  at  least  15  days  in  advance  of 
issuing  the  solicitation.-1-1-'  After  the  CBD  synopsis,  agencies 
must  allow  at  least  30  days  response  time  for  receipt  of  bids  or 
proposals.-1-^  The  agency's  evaluations  of  bids  or  proposals 
usually  takes  a  minimum  of  30  days,  although  no  minimum  time  is 
specified  in  the  regulation.  Thus,  a  competitive  procurement 
under  the  procedures  specified  by  FAR  can  be  expected  to  take  a 
minimum  of  two  to  three  months. 

The  FAR  also  specifies  procedures  for  sole  source  procure¬ 
ments  --  that  is,  non-competitive  procurements  conducted  under  one 
of  the  seven  exceptions  established  by  CICA.  In  order  to  conduct 
a  sole  source  procurement,  the  agency's  contracting  officer  must 
provide  a  written  justification  for  negotiating  with  only  one 


J-L/  41  U.S.C.  S  405(a)  . 

xis  48  C.F.R.,  Chapter  1,  Parts  1-53.  Each  agency  has  promul¬ 
gated  supplements  to  the  FAR  to  deal  with  that  agency's 
unique  acquisition  problems.  See ,  e . q  .  ,  DOD  FAR  Supplement, 
48  C.F.R.  Chapter  2. 

uy  48  C.F.R.  S  5.201(a)  and  S  5.203(a).  The  requirement  for  a 
CBD  synopsis  is  imposed  by  the  Small  Business  Act,  15  U.S.C. 
S  637(c)  and  the  Office  of  Federal  Procurement  Policy  Act, 

41  U.S.C.  S  416. 

JlX/  48  C.F.R.  S  5.204(b)  . 
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source  and  must  obtain  the  approval  of  his  superiors  in  the  pro¬ 
curement  chain,  at  an  increasingly  higher  level  depending  upon  the 
size  of  the  procurement.1-*7  The  justification  must  contain,  among 
other  things,  an  identification  of  the  statutory  authority  for 
proceeding  on  a  basis  other  than  full  and  open  competition;  a 
demonstration  that  "the  proposed  contractor’s  unique  qualifi¬ 
cations  or  the  nature  of  the  acquisition  requires  use  of  the 
authority  cited;"  a  description  of  efforts  made  to  ensure  soli¬ 
citation  of  offers  "from  as  many  potential  sources  as  practic¬ 
able;"  and  a  determination  that  the  anticipated  cost  of  the 
government  will  be  "fair  and  reasonable."1-17  In  addition,  the 
contracting  officer  must  conduct  a  "market  survey"  to  determine 
whether  other  qualified  sources  capable  of  satisfying  the 
government's  requirement  exists.-1-17  The  written  justification  for 
a  sole  source  procurement  is  public  information  that  is  available 
for  inspection  by  disappointed  bidders,  among  others.1-17 

The  competitive  requirements  of  CICA  are  enforceable  through 
a  number  of  different  actions  available  to  disappointed  bidders  or 
offerors.  An  interested  party  who  alleges  a  violation  of  a  pro¬ 
curement  statute  or  regulation  may  file  a  protest  with  the  Comp¬ 
troller  General.1-17  When  such  a  protest  is  filed,  the  agency  must 


48  C.F.R.  SS  6.303-2,  6.304. 

48  C.F.R.  S  6 . 303-2  ( a )  . 

-1-17  48  C.F.R.  SS  6.303  —  2(a)  (8)  ,  7.101. 

i-*7  48  C.F.R.  S  6.305(1)  . 

31  u.S.C.  S  3552. 
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suspend  award  or  performance  of  the  contract  until  the  protest  has 
been  decided,  unless  the  head  of  the  agency  finds  that  award  or 
performance  is  warranted  because  of  "urgent  and  compelling  cir¬ 
cumstances  . For  procurements  of  automatic  data  processing 
equipment,  such  protests,  with  similar  suspension  provisions,  may 
be  filed  with  the  General  Services  Board  of  Contract  Appeals.-1-17 
In  addition,  under  the  Federal  Court  Improvements  Act  of  1982, 
disappointed  bidders  or  offerors  may  seek  to  enjoin  award  of  a 
contract  allegedly  tainted  by  illegal  action  by  filing  suit  in  the 
U.S.  Claims  Court.-1-17  Traditionally,  federal  district  courts  have 
also  entertained  suits  to  enjoin  the  award  or  performance  of 
federal  contracts  when  the  agency  allegedly  violated  its  mandate 
to  promote  full  and  open  competition.-5-17 

B .  Issues  in  Contracting  for  Neutrals'  Services 

The  overriding  requirement  of  free  and  open  competition, 
together  with  the  detailed  acquisition  procedures  prescribed  by 
the  FAR,  raise  a  number  of  issues  when  agencies  seek  to  acquire 
the  services  of  neutrals.  The  first  and  most  obvious  issue  is 
time.  For  any  procurement  over  $10,000,  a  notice  of  the 


JUS  31  U.S.C.  S  3553. 

Jjy  40  U.S.C.  S  759(h) . 

jus  28  U.S.C.  S  1491(a)(3). 

s  o/  see  Control  Data  Corporation  v.  Baldrige,  655  F . 2d  283  (D.C. 
rTr'),  cert,  denied,  454  U.S.  881  (1981);  Merriam  v.  Kunzig, 
476 ' F. 2d  1233  (3rd  Cir.),  cert,  denied,  414  U.S.  911  (1973); 
Scanwell  Laboratories,  Inc.  v.  Shaffer,  424  F . 2d  859  (D.C. 
Cir.  1970). 
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solicitation  must  be  placed  in  the  CBD,  the  agency  must  wait  15 
days  before  issuing  the  solicitation,  and  30  days  must  pass  before 
bids  or  offers  can  be  received.  When  the  time  for  evaluating 
proposals  is  added,  the  process  consumes  a  minimum  of  two  to  three 
months.  Practically  speaking,  most  fully  competitive  negotiated 
procurements  take  several  months.  In  the  case  of  the  competitive 
procurement  for  convening  and  facilitating  services  conducted  by 
the  Department  of  Interior  in  connection  with  the  California  Outer 
Continental  Shelf  rulemaking,  the  entire  procurement  process,  from 
development  of  the  terms  of  the  solicitation  through  the  award  of 
the  contract,  took  over  a  year. 

The  protracted  nature  of  the  standard  procurement  process  is 
often  inconsistent  with  the  goals  of  ADR  and  negotiated  rule- 
making.  The  very  purpose  of  ADR  is  to  avoid  the  delays  inherent 
in  the  normal  litigation  process.  Introducing  several  months  of 
delay  while  the  services  of  a  neutral  are  procured  cuuld  be  viewed 
as  self-defeating.  Similarly,  a  lengthy  acquisition  process  for 
the  convenor  or  facilitator  may  be  unacceptable  when  an  agency  is 
seeking  to  expedite  the  development  of  rules  affecting  the 
environment  or  health  and  safety. 

A  second  problem  is  that,  as  discussed  above,  the  requirement 
of  "full  and  open  competition"  may  be  inconsistent  with  the 
agency's  need  to  acquire  the  services  of  a  neutral  who  meets  a 
number  of  specific  criteria.  Particularly  at  the  formative  stages 
of  ADR  and  negotiated  rulemaking,  there  are  only  a  handful  of 
individuals  and  organizations  that  have  the  combination  of  speci¬ 
fic  experience  in  the  procedure  plus  technical  expertise  in  the 
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substantive  issues.  To  the  extent  such  qualities  are  important  to 
successful  resolution  of  the  issue,  the  field  of  available 
neutrals  may  be  very  limited,  until  further  experience  results  a 
development  of  a  broader  base.  In  the  case  of  neutral  advisors 
for  minitrials,  the  fact  that  the  neutral  is  generally  selected  by 
agreement  between  the  private  party  and  the  government  may  mean 
that  there  is  only  one  "qualified  source."  Yet  the  market  sur¬ 
veys,  sole  source  determinations,  and  gamut  of  agency  approvals 
required  by  Parts  6  and  7  of  the  FAR  may  make  it  difficult  for  an 
agency  to  proceed  on  a  sole  source  basis  in  a  timely  fashion.-5-5-'' 

A  third  issue  arises  with  respect  to  the  consideration  of 
price  in  the  evaluation  of  proposals.  CICA  mandates  that  the  con¬ 
tract  will  be  awarded  to  the  "responsible  source  whose  proposal 
was  most  advantageous  to  the  United  States,  considering  only  price 
and  the  other  factors  included  in  the  solicitation."-5-^  One  of 
the  principal  purposes  of  full  and  open  competition  is  to  obtain 
the  lowest  available  price  for  the  federal  government  .i-1/  The 
requirement  of  some  form  of  price  competition  may  be  inconsistent 
with  the  need  to  obtain  the  services  of  neutrals  who  have  the 
requisite  experience  and  reputation,  as  well  as  the  neutrality,  to 


in  addition,  the  Comptroller  General  has  stated  that  sole 
source  procurements  under  CICA  will  be  closely  scrutinized. 
Daniel  H.  Wagner  Associates,  Inc.,  B-220633,  86-1  CPD  f  166 
(Feb.  18,  1986);  WSI  Corp. ,  B-220025,  85-2  CPD  1  626  (Dec.  4, 
1985) . 

j_i/  pub.  L.  No.  98-369,  S  2711(d)(4),  41  U.S.C.  S  253  (b)  (d)  ( 4 )  . 


i 3/  see  control  Data  Corporation  v.  Baldrige,  supra  note  50, 
Sf?  F . 2d  at  295. 
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gain  the  confidence  of  the  parties  and  bring  delicate  negotiations 
to  a  satisfactory  conclusion .n/  The  FAR  is  at  least  of  some  help 
in  this  regard  because  it  recognizes  that  price  competition  may 
not  be  appropriate  in  certain  circumstances,  including 
acquisitions  of  "professional  services": 

While  the  lowest  price  or  lowest  total  cost  to 
the  Government  is  properly  the  deciding  factor  in  many 
source  selections,  in  certain  acquisitions  the  Govern¬ 
ment  may  select  the  source  whose  proposal  offers  the 
greatest  value  to  the  Government  in  terms  of  perform¬ 
ance  and  other  factors.  This  may  be  the  case,  for 
example,  in  the  acquisition  of  research  and  develop¬ 
ment  or  professional  services,  or  when  cost-reimburse¬ 
ment  contracting  is  anticipated.-5-*/ 

Finally,  some  of  those  contacted  in  connection  with  this 

study  expressed  concern  that  the  services  of  neutrals  could  be 

considered  "personal  services."  As  a  general  rule,  the  government 

must  secure  personal  services  through  employment  rather  than 

contract.  Agencies  are  not  permitted  to  award  personal  services 

contracts  in  the  absence  of  specific  statutory  authorization.-5-*/ 

These  restrictions  do  not  appear  to  be  a  significant  concern  under 

the  regulatory  definition  of  "non-personal  services  contract": 

[A]  contract  in  which  the  personnel  rendering  services 
are  not  subject,  either  by  the  contract's  terms  or  by 
the  manner  of  its  administration,  to  the  supervision  and 


nv  Acquisition  of  the  services  of  neutrals  is  at  least  roughly 

parallel  to  procurement  of  architect/engineer  services,  which 
is  governed  by  the  Brooks  Act.  40  U.S.C.  5S  541-44.  The 
Brooks  Act  provides  that  "the  agency  head  shall  negotiate  a 
contract  with  the  highest  quali f ied  firm  for  architectural 
and  engineering  services  at  compensation  which  the  agency 
head  determines  is  fair  and  reasonable  to  the  Government." 

40  U.S.C.  S  544(a)  (emphasis  added). 

nJ  48  C.F.R.  S  15.605(c). 
n/  48  C.F.R.  S  37.104(a),  (b). 
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control  usually  prevailing  in  relationships  between  the 
Government  and  its  employees.-5-^ 

Since  neutrals  by  definition  act  independently  and  are  subject  to 
no  one's  supervision,  their  services  can  generally  be  regarded  as 
"non-personal .  "-S-4-7 

C.  Case  Studies 

1 .  Corps  of  Engineers  Minitrials 

The  minitrial  has  several  distinctive  features  that  dictate 
the  procurement  procedures  to  be  followed.  First,  a  minitrial  is 
by  definition  an  extremely  abbreviated  hearing  before  senior 
executives  of  the  two  parties  and  the  neutral  advisor,  if  one  is 
employed.  Under  the  Corps'  model  minitrial  agreement,  the  pro¬ 
ceeding  is  scheduled  to  last  two  days,  with  a  limited  period  for 
negotiating  a  settlement  thereafter.-5-1^  Second,  the  government 
and  the  private  party  to  the  dispute  generally  share  the  cost  of 


-i JJ  48  C.F.R.  S  37.101. 

aa/  See  61  Comp.  Gen.  69,  72-74  (1981)  (agency  authorized  to 
contract  for  legal  services  because  law  firm  acted  as  an 
independent  contractor  and  was  not  subject  to  agency  super¬ 
vision)  . 

Engineer  Circular  No.  27-1-3  at  A-8 .  The  first  Corps  mini- 
trial  required  two  days  of  hearings  while  the  second  lasted 
approximately  three  days.  See  Army  Engineers  Succeed  in 
First  Minitrial,  Alternatives  to  the  High  Cost  of  Litigation, 
Center  for  Public  Resources,  vol.  3,  no.  3  at  1  (March  1985); 
Ruttinger,  Army  Corps  of  Engineers  Settles  $45  Million  Claim 
at.  Minitrial,  Alternatives  to  the  High  Cost  of  Litigation, 
Center  for  Public  Resources,  vol.  3,  no.  8  at  1  (August 
1985)  . 
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the  neutral  advisor's  services .-*-1/  Third,  the  agency  and  the 
private  party  must  agree  on  the  selection  of  the  neutral. 

Given  the  first  two  factors  (the  abbreviated  nature  of  the 
minitrial  and  equal  sharing  of  costs  by  the  private  parties), 
acquisition  of  the  services  of  the  neutral  advisor  should  seldom 
if  ever  cost  the  government  more  than  $10,000,  at  least  at  current 
prices.  This  means  that  some  of  the  formalities  of  the  procure¬ 
ment  process  can  be  dispensed  with.  Procurements  under  $10,000 
need  not  be  advertised  in  the  CBD.-*-l/  In  addition,  the  low-dollar 
amount  of  neutral  advisor  acquisitions  means  that  agencies  can 
avail  themselves  of  the  small  purchase  procedures  (under  $25,000) 
of  FAR  Part  13.1.  These  procedures  allow  the  agencies  to  procure 
on  a  more  informal  basis,  such  as  soliciting  quotations  orally 
rather  than  through  a  formal  request  for  proposals.  The  Corps 
used  the  small  purchase  procedures,  without  a  CBD  announcement,  in 
acquiring  the  services  of  neutral  advisors  for  both  of  its  prior 
minitrials.  The  Department  of  the  Navy  used  the  same  procedure  in 
retaining  a  neutral  advisor  for  its  minitrial  of  a  cost  allow¬ 
ability  dispute. 

2 .  Department  of  Interior  PCS  Negotiated  Rulemaking 

As  noted  above,  the  Department  of  Interior  used  full  competi¬ 
tive  procedures  to  acquire  convening/facilitating  services  for 
regulatory  negotiation  of  environmental  rules  applicable  to  the 


Engineer  Circular  No.  27-1-3  at  A-4,  1  6. 
AA/  48  C.F.R.  s  5.201(a). 
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California  OCS  development.  This  involved  the  development  and 
issuance  of  a  62-page  request  for  proposals,  which  detailed  the 
nature  and  scope  of  the  services  to  be  provided  as  well  as  the 
evaluation  factors  for  award.  An  announcement  of  the  solicitation 
was  published  in  advance  in  the  CBD.  Seven  firms  submitted  offers 
on  the  solicitation,  followed  by  detailed  evaluation  and  negotia¬ 
tions.  Ultimately,  a  cost-reimbursement  type  contract  was  awarded 
to  the  Mediation  Institute  of  Seattle,  Washington. 

The  evaluation  factors  for  award  in  the  solicitation  focused 
upon  the  experience  and  technical  expertise  of  the  offerors. 

Points  were  assigned  to  each  of  the  five  separate  categories, 
comprising  experience  (30  points),  understanding  of  the  problem 
(25  points),  dispute  resolution  skills  (25  points),  technical 
approach  (10  points),  and  personnel  staffing  (10  points).  No 
numerical  weight  was  assigned  to  the  cost  proposal.  The  solici¬ 
tation  stated  as  follows: 

In  evaluating  proposals  for  a  cost  reimbursement  type 
contract,  estimated  costs  of  contract  performance  and 
proposed  fees  will  not  be  considered  as  controlling 
factors,  since  in  this  type  of  contract  advance  esti¬ 
mates  of  costs  may  not  provide  valid  indicators  of  final 
actual  costs.  There  is  no  requirement  that  cost  reim¬ 
bursement  type  contracts  be  awarded  on  the  basis  of 
either  (a)  the  lowest  proposed  cost,  (b)  the  lowest 
proposed  fee,  or  (c)  the  lowest  total  estimated  cost 
plus  proposed  fee.i?y 

The  solicitation  went  on  to  state  that  the  cost  proposal  was 
required  to  reflect  a  "realistic  and  reasonable  approach"  to  the 
contract . 


i_i v 


Solicitation  No.  3292,  S  M-3,  pp.  66-62.  See  48  C.F.R. 
S  15.605(d). 


923 


-  29  - 

3 .  CEQ  Procurement  of  Regulatory  Negotiating  Services 

a.  Historical  Background 

EPA  has  been  one  of  the  most  active  agencies  in  promoting 
regulatory  negotiation.  EPA  has  several  "reg  negs"  in  process  and 
has  used  the  procedure  to  complete  two  sets  of  regulations:  non¬ 
conformance  penalties  under  Section  206(g)  of  the  Clean  Air  Act 
and  pesticide  exemptions  under  Section  18  of  the  FIFRA.-*-1^  In  the 
case  of  the  nonconformance  penalties  rulemaking,  EPA  employed  the 
services  of  ERM-McGlennon  Associates  as  the  convenor/facili¬ 
tator.  ^  In  the  second  rulemaking,  regarding  pesticide  exemp¬ 
tions,  ERM-McGlennon  Associates  was  used  as  the  convenor,  but  the 
facilitator  was  an  employee  of  EPA's  Office  of  General  Counsel. 

In  acquiring  the  services  of  the  outside  convenor/facilitator,  EPA 
utilized  a  basic  ordering  agreement,  which  is  a  form  of 
contracting  described  in  FAR  Subpart  16.7. 

b.  The  CEQ  Procurement 

In  April  1986,  CEQ  undertook  to  acquire  convening,  facili¬ 
tating  and  related  services  for  use  by  EPA  in  its  ongoing  regu¬ 
latory  negotiation  project,  and  by  other  agencies  interested  in 
launching  similar  projects.  CEQ  did  so  pursuant  to  its  statutory 
role  as  a  clearinghouse  for  hiring  experts  and  consultants  in 


JLiy  see  Perritt,  Analysis  of  Four  Negotiated  Rulemaking  Efforts, 
1985  Recommendations  and  Reports  of  the  Administrative  Con- 
ference  637,  726-745. 

x±y  Mr.  McGlennon  was  an  experienced  environmental  mediator  and 
former  administrator  of  EPA  Region  1. 


924 


-  30  - 

furtherance  of  environment  policy. The  procurement  was  con¬ 
ducted  by  a  contracting  officer  for  the  Executive  Office  of  the 
President  ("EOP").  The  EOP  synopsized  the  solicitation  in  the 
CBD ,  and  received  some  200  requests  for  the  RFP .  Ultimately, 
however,  only  four  organizations  submitted  offers. 

The  RFP  solicited  proposals  on  seven  different  categories  of 
convening,  facilitating,  and  related  services. ^  The  RFP  contem¬ 
plated  the  award  of  one  or  more  indefinite  quantity  contracts  for 
a  one-year  period,  plus  two  option  years.  Under  the  terms  of  the 
RFP,  the  agency  could  have  awarded  separate  contracts  for  each  of 
the  seven  different  types  of  services.  In  fact,  one  contract  was 
awarded  for  six  categories  of  services  to  the  Conservation  Foun¬ 
dation,  a  nonprofit  environmental  research  organization,  and  a 
separate  contract  for  the  seventh  category  was  awarded  to  the 
National  Institute  for  Dispute  Resolution  ("NIDR").  While  the  RFP 
described  the  regulatory  negotiation  project  as  arising  out  of  the 
program  initiated  by  EPA,  the  terms  of  the  RFP  made  clear  that  the 
services  being  procured  were  for  the  purpose  of  assisting  EPA,  the 
Office  of  Environmental  Quality  ( "OEQ" )  and  "other  participating 
agencies"  with  joint  projects  in  regulatory  negotiations, 
c.  The  Request  for  Proposals 

Under  the  terms  of  the  RFP,  offerors  were  to  propose  a  roster 
of  professionals  who  would  be  available  to  perform  the  various 


jla/  42  U.S.C.  S  4343  . 

t t  /  These  services  included  convening,  facilitating,  documenting, 
resource  support,  analytic  support,  and  training. 
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services  called  for  under  the  contract.  These  categories  included 
"professional,"  defined  as  convenors,  facilitators,  analysts,  and 
trainers,  and  "administrative  personnel,"  defined  as  documentors, 
direct  support  staff,  resource  support  staff,  and  management/ 
clerical  positions.  For  each  category  and  subcategory  of  per¬ 
sonnel,  the  offeror  was  to  propose  a  base  period  hourly  rate,  and 
rates  for  the  first  and  second  options  under  the  contract.  The 
offerors  were  also  required  to  propose  percentage  ceiling  rates 
for  such  items  as  fringe  benefits,  overhead,  general  and  admini¬ 
strative  expense,  and  profit/fee.  As  required  by  the  regulations 
governing  indefinite  quantity  contracts,-1-^  the  RFP  specified  a 
minimum  order  quantity  of  $5,000  and  maximum  of  $175,000. 

The  evaluation  section  of  the  RFP  made  it  clear  that  each  of 
the  seven  discrete  categories  of  services  ( i . e . ,  convening,  facil¬ 
itating,  document  support,  etc.)  would  be  evaluated  separately. 

The  EOP  reserved  the  right  to  award  separate  contracts  for  each 
category  or  more  than  one  contract  for  a  given  category.  The 
evaluation  factors  were  stated  as  follows: 

The  Technical  proposals  will  be  evaluated  according  to 
the  offeror's  understanding  of  the  requirements  of  the 
Solicitation  and  the  availability  of  an  appropriate 
disciplinary  mix  of  environmental  scientists  and  tech¬ 
nicians  to  accomplish  tasks  required  under  the  scope  of 
work  ....  The  Technical  Proposal  will  also  be  rated 
as  to  the  approach,  methodology,  and  accuracy  of  Work 
Plan  for  the  Benchmark  Task  Order. 


i-L/  48  C.F.R.  516.504(a)(1). 
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The  Cost  Proposal  will  be  evaluated  according  to  the 
relative  costs  set  forth  in  the  tables  prepared  in 
accordance  with  Section  B  of  the  RFP.-S-k' 

The  RFP  contained  a  "benchmark  task  order"  describing  a  hypo¬ 
thetical  EPA  negotiated  rulemaking.-*-^  Each  offeror  was  required 
to  submit  a  work  plan  outlining  the  offeror's  proposed  approach, 
staffing,  management  plan,  and  schedule  for  this  hypothetical  task 
order. 

Under  the  terms  of  the  indefinite  quantity  contract,  work  is 
commissioned  on  particular  regulatory  negotiations  through  the 
issuance  of  task  orders.  The  task  order  defines  the  scope  of  the 
work  required,  the  estimated  period  of  performance,  and  the  esti¬ 
mated  level  of  effort. -Lay  Within  the  time  period  specified  in 
each  task  order  (expected  to  be  a  week  or  two),  the  contractor  is 
required  to  submit  a  proposed  work  plan  outlining  the  contractor's 
objectives,  approach,  statement  of  work,  deliverables,  staffing 
arrangements,  management  plan,  schedule,  and  cost/price  assump¬ 
tions.  -Z-L/  The  contractor  is  also  required  to  submit  a  separate 
cost  analysis  providing  a  breakdown  of  costs  and  specifying  the 
type  of  contract  desired,  i . e . ,  firm  fixed-price,  cost  plus  fixed- 
fee,  or  labor  hour.  It  is  contemplated  that  the  agency  can 
negotiate  with  the  contractor  regarding  each  aspect  of  the  work 

±jj  solicitation  No.  EOPOA-86-05,  S  M.l,  p.  85. 

>  >/  xhe  Benchmark  Task  Order  is  reproduced  as  Appendix  E  to  this 
Report . 

Solicitation  No.  EOPOA-86-05,  S  H.9,  p.  27. 

The  Benchmark  Task  Order  in  the  RFP  states  that  a  firm  fixed- 
price  order  is  anticipated. 


i_i J 


927 


-  33  - 

plan,  including  the  personnel  who  are  proposed.  The  RFP 
specifically  states  that  the  government  reserves  the  right  "to 
award  the  task  orders  in  any  order,  or  not  to  award. "UJ 

In  the  eyes  of  the  EOP,  CEQ,  and  EPA,  the  principal  advantage 
to  this  indefinite  quantity  contract  is  its  flexibility.  Rather 
than  having  to  go  through  a  fully  competitive  process  for  each  and 
every  regulatory  negotiation,  the  EOP  conducted  a  competitive 
procurement  for  the  initial  indefinite  quantity  contract.  Under 
the  terms  of  the  contract,  task  orders  can  be  issued  and  nego¬ 
tiated  with  the  contractor  for  each  separate  rulemaking  within  a 
matter  of  weeks,  thus  shortening  the  period  required  to  engage  the 
services  of  a  convenor  or  facilitator.  By  engaging  groups  like 
the  Conservation  Federation  and  National  Institute  for  Dispute 
Resolution,  CEQ,  EPA,  and  other  agencies  have  ready  access  to  the 
rosters  of  experienced  professionals  that  those  groups  have 
retained  as  employees  or  subcontractors. 

4 .  Use  of  Government  "Neutrals" 

Another  possibility  for  obtaining  services  of  neutrals  is  to 
utilize  government  personnel.  This  has  been  done  in  at  least  two 
cases:  the  FAA  negotiated  rulemaking  regarding  flight  and  duty 

time  for  aircraft  crews  and  the  EPA's  regulatory  negotiation 
regarding  pesticide  exemptions.  In  the  former  case,  a  mediator 
from  FMCS  was  employed  as  the  convenor/facilitator;  in  the  latter 
case,  an  employee  from  the  EPA's  Office  of  General  Counsel  was 


■US  Solicitation  No.  EOPOA-86-05,  S  H.9,  p.  28. 
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used.  In  addition,  OSHA  is  now  undertaking  its  second  negotiated 
rulemaking  with  the  intent  of  using  an  FMCS  mediator.-^ 

D.  Evaluation  of  Techniques 

1 .  Full  Competitive  Procurement 

The  most  straightforward  approach  to  acquiring  the  services 
of  a  neutral  is  that  utilized  by  the  Department  of  Interior  for 
the  California  OCS  rulemaking.  The  agency  conducted  an  open  com¬ 
petition  for  the  contract  in  which  seven  offerors  submitted  pro¬ 
posals.  The  agency  also  ensured  that  a  qualified  source  would  be 
selected  by  specifying  detailed  technical  evaluation  factors,  and 
making  these  technical  factors  the  exclusive  basis  for  evaluation 
of  the  proposals.  By  obtaining  cost  proposals  but  not  making  cost 
an  evaluated  factor,  the  agency  avoided  potential  problems  inher¬ 
ent  in  selecting  a  provider  of  professional  services  on  the  basis 
of  cost  rather  than  professional  experience  or  expertise. 

However,  the  principal  disadvantage  of  a  fully  competitive 
procurement  is  the  time  and  effort  required,  which  in  most  cases 
make  full  competition  impractical  for  an  individual  dispute  reso 
lution  or  regulatory  negotiation.  From  start  to  finish,  the 
Interior  Department  procurement  of  convening  and  facilitating 
services  took  over  a  year.  The  successful  offeror  submitted  a 
detailed,  two-volume  proposal  that  took  months  to  prepare  and  was 


7  3/  jn  the  past,  agencies  that  have  used  FMCS  mediators  have 
paid  a  pro  rata  share  of  the  mediator's  salary  through  an 
inter-agency  transfer  of  funds  pursuant  to  the  Economy  Act, 
31  U.S.C.  S  1535. 
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estimated  to  cost  several  thousand  dollars.  Thus,  while  fully 
competitive  procurements  are  the  most  desirable  and  compliant  with 
statutory  requirements,  they  may  be  impractical  when  time  is  of 
the  essence. 

2 .  Small  Purchases 

Use  of  the  small  purchase  procedures  provided  for  in  FAR 
Subpart  13.1  should  work  for  most  procurements  of  neutral  advisor 
services,  and  possibly  in  the  case  of  small  arbitrations  and  regu¬ 
latory  negotiations.  As  noted,  in  virtually  all  cases,  contracts 
with  minitrial  neutral  advisors  should  involve  expenditure  of 
under  $10,000  by  the  government.  Thus,  no  announcement  in  the  CBD 
is  required,  and  the  streamlined  procedures  for  small  purchases 
can  be  utilized.  In  its  two  successful  minitrials,  the  Corps  of 
Engineers  has  contracted  with  the  neutral  advisor  through  a  pur¬ 
chase  order  issued  based  upon  an  oral  quotation.  In  each  case, 
the  purchase  order  was  accompanied  by  a  tripartite  agreement  among 
the  neutral  advisor,  the  government,  and  the  private  party  to  the 
dispute 

Even  for  small  purchases,  however,  agencies  are  required  to 
obtain  competition  "to  the  maximum  extent  practicable."-^^  Soli¬ 
citations  may  be  limited  to  one  source  only  "if  the  contracting 
officer  determines  that  only  one  source  is  reasonably 


xsJ  a  redacted  copy  of  the  Agreement  for  Services  of  Neutral 

Advisor  utilized  in  one  of  the  minitrials  is  reproduced  in 
Appendix  F  hereto. 

-Z_i J  48  C.F.R.  S  13.106(b)(1). 
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avai  lable .  mix/  However,  unlike  the  procedures  specified  in  Parts 
6  and  7  of  the  FAR  for  larger  procurements,  sole  source  purchases 
under  the  small  purchase  procedures  do  not  require  a  written 
determination  by  the  contracting  officer  or  approvals  by  senior 
procurement  officials.  In  the  case  of  rainitrial  neutral  advisors, 
sole  source  procurements  should  be  justified  on  the  basis  of  the 
need  for  prompt  action  to  effect  a  settlement,  the  limitations  on 
the  number  of  qualified  sources,  and  the  fact  that  the  selection 
of  the  neutral  advisor  must  be  approved  in  advance  by  the  private 
party  to  the  dispute. 

Similar  factors  may  control  the  hiring  of  arbitrators  and 
mediators  —  i . e . ,  joint  selection  and  sharing  of  fees  by  the 
agency  and  private  party  to  the  dispute.  In  arbitrations  or 
mediations  of  smaller  disputes  that  take  a  few  days  to  resolve, 
the  small  purchase  procedures  should  be  available  for  acquisition 
of  the  neutral's  services. 

3 .  Indefinite  Quantity  Contracts 

As  noted  above,  the  indefinite  quantity  contract  used  by  the 
CEQ  to  procure  convening  and  facilitating  services  for  the  EPA  and 
other  agencies  is  a  flexible  procedure.  Under  the  regulations, 
this  type  of  contracting  may  be  used  when  "the  Gove. nment  cannot 
predetermine  .  .  .  the  precise  quantities  of  supplies  and  services 
that  will  be  required  during  the  contract  period  .  .  .  .  "-Li/ 


rsJ  _Id. 

7  7/  48  c.F.R.  5  16.504(b)(1).  See  generally  Virden,  Indefinite 

Delivery  Contracts,  Government  Contractor  Briefing  Papers 
73-2,  Federal  Publications  (April  1978). 
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precisely  the  situation  that  may  exist  when  an  agency  embarks  upon 
a  regulatory  negotiation  project.  Full  and  open  competition,  as 
required  by  CICA  and  the  procurement  regulations,  takes  place  in 
response  to  the  RFP  for  the  indefinite  quantity  contract.  Once 
the  contract  has  been  awarded,  acquisition  of  services  for  each 
separate  regulatory  negotiation  is  done  through  the  task  order/ 
work  plan  procedure  described  above.  The  contractor  can  respond 
to  each  task  order  much  more  quickly  than  if  full  competitive 
procedures  were  required  for  each  separate  rulemaking. 

Use  of  the  indefinite  quantity  contract  for  this,  purpose 
raises  several  issues.  First,  the  regulations  specify  that  such 
contracts  should  be  used  only  for  "commercial  or  commercial-type 
products .  "i-J-/  "Commercial  product"  is  defined  as  something  that 
is  "sold  or  traded  to  the  general  public  in  the  course  of  normal 
business  operations  at  prices  based  on  established  catalog  or 
market  prices  .  .  .  a  "commercial-type  product"  is  a 

commercial  product  that  has  been  modified  to  meet  some  peculiar 
requirement  of  the  government.  A  case  could  presumably  be  made 
that  the  mediat ion-type  services  provided  by  convenors  and  facil¬ 
itators  are  also  sold  or  traded  in  the  commerical  market.  It  is 
less  clear  whether  such  services  are  sold  "to  the  general  public" 
at  "established  catalog  or  market  prices".  Since  the  "commercial 
product"  restriction  is  not  mandatory,  however,  it  should  not  pose 


-Li/  48  C.F.R.  S  16.504(b) . 
-Li/  48  C.F.R.  S  11.001. 
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an  insuperable  barrier  to  the  use  of  indefinite  quantity  contracts 
for  ADR-related  services. 

Second,  the  regulations  require  that  an  indefinite  quantity 
contract  specify  a  "minimum  quantity"  of  the  item  to  be  procured, 
and  further  that  such  minimum  quantity  must  be  more  than  a 
"nominal"  amount.-®-®'’  This  is  necessary  to  avoid  an  illusory 
contract  under  which  the  government  has  no  obligation  to  do 
anything  in  return  for  the  contractor's  agreement  to  fill 
orders. -®-1-''  In  the  regulatory  negotiation  and  ADR  context,  it  is 
obviously  difficult  to  specify  a  minimum  quant i ty  of  services  to 
be  procured.  In  a  somewhat  parallel  context,  the  Court  of  Claims 
upheld  an  indefinite  quantity  contract  for  various  categories  of 
construction  work  where  the  "minimum  quantity"  specified  in  the 
contract  was  a  payment  of  $5,000.-®-L/ 

Third,  the  task  order  procedure  specified  in  the  RFP  allows 
the  agency  and  the  contractor  to  negotiate  the  terms  of  each 
individual  task  order,  including  the  personnel  who  will  be 
assigned  to  a  particular  project  and,  presumably,  the  cost  of 
those  services.  In  the  typical  indefinite  quantity  contract  for  a 


JUU  48  C.F.R.  S  16.504(a)(2). 

joy  See  Mason  v.  United  States,  615  F.2d  1343  ,  1346  n.5  (Ct.  Cl. 
1930 ) ,  citinq,  Willard  Sutherland  &  Co.  v.  United  States,  262 
U.S.  489,  493  (1923). 

» i/  Mason  v.  United  States,  supra  note  82.  See  also ,  Hemet 

Valley  Flying  Service  Co.  v.  United  States,  7  Cl .  Ct.  512 
(1985)  (indefinite  quantity  contracts  for  flying  services 
upheld,  although  contract  required  no  minimum  purchase  of 
services,  because  contractor  was  paid  a  dollar  amount  to 
maintain  the  availability  of  his  aircraft  for  government 

use)  . 
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commercial  product  sold  at  a  catalog  price,  the  agency  issues  an 
order  for  a  given  quantity  and  the  contractor  fills  the  order  at 
the  price  specified  in  the  contract.  That  price  was,  of  course, 
established  through  competition  for  the  initial  contract.  In  the 
case  of  the  EOP/CEQ  procurement  of  convening  and  facilitating 
services,  the  mix  of  services,  the  personnel  supplied  to  provide 
the  services,  and  even  the  cost  of  the  services  (within  the  ceil¬ 
ings  specified  in  the  contract)  are  subject  to  negotiation  for 
each  individual  task  order.  Both  the  government  and  the  con¬ 
tractor  have  the  right  not  to  go  forward  with  the  particular  task 
order  if  the  detailed  terms  of  the  order  and  work  plan  cannot  be 
agreed  upon.  This  leaves  the  arrangement  open  to  the  criticism 
that  each  task  order  is  in  fact  a  separate  procurement  that  should 
be  conducted  on  a  competitive  basis,  rather  than  through  a  de 
facto  "sole  source"  process  under  the  indefinite  quantity  con¬ 
tract. 

A  further  problem  in  this  regard  may  be  that  the  service 
providers  in  each  case  are  subcontractors  to  the  organization  that 
is  performing  the  indefinite  quantity  contract.  By  allowing  the 
agency  and  the  contractor  to  negotiate  the  identity  of  the  "sub¬ 
contractor"  for  each  separate  task  order,  the  indefinite  quantity 
contract  may  in  effect  allow  the  agency  to  select  a  sole  source 
for  each  separate  regulatory  negotiation  without  complying  with 
the  sole  source  justification  procedures  of  the  regulations. 

These  potential  problems  may  be  ameliorated  by  the  fact  that 
the  material  terms  of  each  work  plan  --  including  ceilings  on  cost 
and  rates,  identity  of  the  service  providers,  and  general  approach 
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and  methodology  —  were  defined  in  the  proposals  submitted  in 
response  to  the  competitive  RFP .  So  long  as  the  parties  adhere  to 
those  terms  in  negotiating  individual  task  orders,  sole  source 
issues  should  be  avoided. 

In  summary,  the  EOP/CEQ's  use  of  indefinite  quantity  con¬ 
tracts  is  an  imaginative  application  of  an  existing  procurement 
techique  to  the  peculiar  needs  of  the  regulatory  negotiation 
setting . 

4 .  Other  Potential  Acquisition  Techniques 
a.  Basic  Ordering  Agreements 

Prior  to  the  CEQ  indefinite  quantity  contract,  the  EPA  pro¬ 
cured  convening  and  facilitating  services  for  its  regulatory 
negotiation  project  through  basic  ordering  agreements  under  FAR 
Subpart  16.7,  a  basic  ordering  agreement  is  not  itself  a  con¬ 
tract,  but  rather  an  agreement  specifying  a  product  or  service  to 
be  procured,  the  contract  clauses  that  will  apply  to  future  con¬ 
tracts,  and  other  terms  and  conditions  as  negotiated  between  the 
government  and  the  contractor.  The  agreement  contemplates  that 
orders  can  be  issued  during  the  term  of  the  agreement  and  that 
each  such  order  will  become  a  separate  contract  upon  acceptance  by 
the  contractor.  The  basic  ordering  agreement  is  also  required  to 
specify  a  method  for  pricing  future  orders. 

The  basic  ordering  agreement  theoretically  eliminates  some  of 
the  formal  steps  required  in  competitively  procuring  services  of  a 
convenor/facilitator  for  each  negotiated  rulemaking.  By  entering 
into  such  an  agreement  with  a  mediation/facilitation  firm,  EPA  was 
able  to  issue  orders  for  services  as  each  new  regulatory 
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negotiation  arose.  However,  use  of  basic  ordering  agreements 
became  less  attractive  when  recent  revisions  to  the  FAR  required 
that,  before  issuing  an  order  under  a  basic  ordering  agreement,  a 
federal  agency  must  obtain  competition  in  accordance  with  Part  6 
of  the  FAR.1-1-7  This  means  that  each  order  under  a  basic  ordering 
agreement  is,  in  effect,  a  separate  competitive  procurement 
subject  to  the  same  procedures  and  requirements  as  would  apply  to 
a  new  contract.  Thus,  some  of  the  gains  in  efficiency  previously 
achieved  by  using  basic  ordering  agreements  have  been  diminished, 
b.  Blanket  Purchasing  Agreements 
Blanket  purchasing  agreements,  which  are  not  contracts,  are 
the  equivalent  of  government  charge  accounts  with  qualified 
sources  of  supply.1-1-7  These  are  used  for  simplifying  purchasing 
when  a  wide  variety  of  items  in  a  broad  class  of  goods  is 
generally  purchased,  but  the  exact  items,  quantities  and  delivery 
requirements  are  not  known  in  advance  and  can  be  expected  to  vary 
widely,  or  where  an  agreement  may  avoid  the  necessity  of  writing  a 
large  number  of  purchase  orders.1-1-7  Blanket  purchasing  agreements 
are  small  purchase  procedures  and  cannot  cumulatively  exceed  the 
dollar  limitations  for  small  purchases  ($25,000).  Use  of  a 
blanket  purchase  agreement  does  not  justify  sole  source 
purchases . 117 


A JL/ 

48 

C.F.R.  S 

16.703(d)(1) 

i-U 

48 

C.F.R.  S 

13.201(a) . 

AA / 

48 

C.F.R.  S 

13.203-1. 

A17 

48 

C.F.R.  S 

13.204. 
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Such  agreements  do  not  appear  to  be  especially  useful  as 
procedures  for  contracting  with  ADR  neutrals.  The  dollar  limi¬ 
tations  are  too  low  for  regulatory  negotiation  (but  could  pay  for 
individual  arbitrators  or  rainitrial  neutrals),  the  services  would 
not  be  the  sort  of  standard,  frequently  purchased  item  contem¬ 
plated  by  the  regulations,  and  such  an  agreement  is  not  a  contract 
and  could  not  be  used  to  bind  anyone  to  performance.  Nor  does  the 
existence  of  a  blanket  purchase  order  remove  the  requirements  for 
obtaining  competition.-*-^ 

c.  Supply  Schedules 

The  federal  supply  schedule  program-8-*-''  provides  agencies  with 
a  simplified  process  for  acquiring  commonly  used  supplies  and 
services.  Under  a  supply  schedule,  contractors  agree  to  fill 
relatively  small  individual  orders  from  agencies  at  price  dis¬ 
counts  normally  available  only  with  commercial  volume  purchases, 
in  return  for  a  promise  by  the  government  that  certain  agencies 
will  obtain  all  of  their  requirements  for  the  contract  items  by 
purchasing  from  the  schedule.  While  one  of  the  main  purposes  of 
the  supply  schedule  program  is  to  obtain  this  price  advantage  for 
the  government,  a  second  purpose  is  to  provide  a  mechanism  by 
which  agencies  can  obtain  goods  and  services  for  which  there  is  a 
recurrent  need  without  struggling  through  the  rigors  of  the  normal 


LU  See  48  C.F.R.  S  16.703(d). 

i)/  par  Subpart  38.1  specifies  the  salient  legal  characteristics 
of  the  contract  device,  and  FAR  Subpart  8.4  contains  instruc¬ 
tions  for  use  by  federal  agencies  in  making  purchases  from  a 
supply  schedule.  48  C.F.R.  Parts  8.4,  38.1. 
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procurement  process.  The  supply  schedule  mechanism,  or  the 
variant  thereof,  presents  obvious  possibilities  for  the  acquisi¬ 
tion  of  the  services  of  mediators,  facilitators,  arbitrators,  and 
perhaps  other  ADR  professionals. 

A  supply  schedule  is  maintained  by  an  administering  agency. 
Most  existing  schedules  are  managed  by  the  General  Services 
Administration,  but  other  agencies  can  be  authorized  to  administer 
schedules. J-1-/  A  supply  schedule  is  often  a  multiple  award-2-2-'' 
contract  in  which  all  offerors  who  meet  the  criteria  for  inclusion 
are  placed  on  the  schedule.  Full  competition  is  used  to  select 
qualified  suppliers  through  an  ordinary  contracting  process  that 
may  be  by  sealed  bids  or  by  proposals  and  negotiation,-2-2^  as 
appropr i ate . 

One  or  more  "mandatory"  agencies  are  designated  by  the 
schedule  administrator  as  being  required  to  purchase  all  of  their 
requirements  for  the  included  goods  or  services  from  schedule 
suppl iers . J-L/  The  designated  agencies  need  not  engage  in 
competitive  considerations,-2-1^  but  may  obtain  their  needs  by 


A-A'  48  C.F.R.  S  38.101(e).  The  GSA  must  authorize  another  agency 
to  award  a  schedule  contract. 

aa/  A  single  award  schedule  is  also  possible  (48  C.F.R. 

S  38.102-1),  and,  in  fact,  is  the  preferred  mechanism 
(48  C.F.R.  S  8.403-1)  . 

aa/  Multiple  award  schedules  are  always  negotiated.  48  C.F.R. 

S  38 . 102-2 ( a ) . 

aa/  48  C.F.R.  S  38.101(b)  . 

aa/  in  fact,  competitive  procedures,  such  as  soliciting  bids  from 
schedule  suppliers,  is  prohibited.  48  C.F.R.  S  8.404(b). 
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direct  order  from  any  schedule  supplier.  Exceptions  to  the 
mandatory  purchase  requirements  are  available,  but  do  not  provide 
much  latitude  to  purchase  non-schedule  items.  Urgent  needs  that 
cannot  be  filled  by  allowing  a  schedule  contractor  to  accelerate 
the  agreed-upon  delivery  terms  can  be  obtained  of f-schedule . 

If  a  mandatory  agency  finds  a  schedule  item  available  from  a  non¬ 
schedule  supplier  at  a  lower  price,  then  the  agency  can  purchase 
off-schedule  --  but  only  after  obtaining  full  competition.-*-^ 

Non-mandatory  agencies,  while  not  required  to  purchase  from 
the  schedule,  have  the  option  to  do  so  at  the  specified  schedule 
prices. -*-i-/  A  schedule  contractor  is  not  required  to  fill  orders 
from  the  non-mandatory  agencies,  but  he  is  encouraged  to  do  so.-*-^ 
If  the  contractor  accepts  an  order  from  an  optional  agency,  he 
must  comply  with  the  pricing  and  delivery  terms  of  the  sched¬ 
ule.^ 

Where  more  than  one  supplier  qualifies  under  a  multiple 
award,  then  no  supplier  is  entitled  to  make  any  sales  under  the 
schedule,  although  the  mandatory  agencies  are  still  bound  to 
obtain  their  requirements  from  schedule  suppliers.  This  entitles 
a  schedule  supplier  to  some  relief  in  the  event  a  mandatory  agency 


_l±/ 

48 

C.F.R. 

S 

8. 

404-l( a) . 

±Jl/ 

48 

C.F.R. 

s 

8. 

404-1 ( e ) . 

48 

C.F.R. 

s 

38 

.101(c) . 

12J 

48 

C.F.R. 

s 

8. 

404-2 ( b) . 

-*-A/  Id. 
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illegally  purchases  "of f -schedule"  (which  may  include  acquiring 
the  schedule  items  from  another  government  agency-2-^). 

In  the  context  of  ADR  services,  one  salient  feature  of  ordi¬ 
nary  supply  schedules  may  require  modification.  Under  current 
rules,  a  qualifying  offeror  must  agree  to  deliver  services  on  the 
same  terms  (in  particular,  volume  pricing  discount  schedules)  as 
the  offeror  makes  available  to  its  best  commercial  customers. 

This  appears  to  have  little  meaning  in  the  ADR  services  situation, 
although  a  requirement  that  offerors  quote  rates  equivalent  to 
their  commercial  rates,  if  any,  may  be  appropriate.  This  par¬ 
ticular  feature  reportedly  has  caused  many  desirable  firms  to 
avoid  supply  schedule  contracts,  because  of  the  possibility  that 
they  would  be  required  to  sell  at  high-volume  prices,  whereas  they 
might  have  the  opportunity  to  fill  only  low-volume  orders. 

d.  Hiring  Neutrals  as  Consultants,  Experts,  or 
"Special"  Government  Employees 

Several  statutes  authorize  federal  agencies  to  obtain  the 
services  of  consultants  or  experts,  either  by  hiring  them  as 
federal  employees  on  a  short-term  or  interim  basis,  or  by 


For  example,  the  Department  of  Defense  was  held  to  have 
breached  a  requirements  contract  by  ordering  items  covered  by 
the  contract  from  GSA.  Inland  Container  v.  United  States, 

206  Ct.  Cl.  478,  512  F.2d  1073  (1975). 

xjl u  see  W.  Goodrich  &  C.  Mann,  Avoid  Disaster  in  Federal  Supply 
Schedule  Contracts,  15  Pub.  Cont.  L. J.  I  ( 1984 )  for  a  review 
of  pitfalls  facing  supply  schedule  contractors. 
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contracting  for  their  services .JJUV  The  most  important  of  these 

laws  is  5  U.S.C.  S  3109,  which  provides,  in  pertinent  part: 

When  authorized  by  an  appropriation  or  other  statute, 
the  head  of  an  agency  may  procure  by  contract  the 
temporary  (not  in  excess  of  one  year)  or  intermittent 
services  of  experts  or  consultants  or  an  organization 
thereof,  including  stenographic  reporting  services. 

Services  procured  under  this  section  are  without  regard 
to: 


(1)  the  provisions  of  this  title  governing 
appointment  in  the  competitive  service; 

(2)  chapter  51  [civil  service  classifications] 
and  subchapter  iii  of  chapter  53  [pay]  of  this  title; 
and 


(3)  section  5  of  title  41  [requirements  for 
advertising  of  contracts]  .... 

Section  3109  confers  on  those  agencies  that  have  the  appro¬ 
priate  authorization  in  an  organic  or  appropriation  statute-1-2-^ 
the  ability  to  employ  consultants  or  experts  without  regard  to 
civil  service  competitive  hiring  restrictions.  In  the  context  of 
ADR  neutrals,  experts  are  of  most  interest  here  as  a  consultant 


i a  v  Examples:  5  U.S.C.  S  575  (Administrative  Conference);  7 

U.S.C.  S  1642  (Department  of  Agriculture,  rate  not  to  exceed 
$50  per  day);  21  U.S.C.  S  1116  (Food  and  Drug  Administration, 
six  persons  may  be  so  employed  with  no  time  limitations);  22 
U.S.C.  S  290(F)  (Inter-American  Foundation);  29  U.S.C.  S  656 
(Department  of  Labor,  contracts  may  be  renewed  annually);  33 
U.S.C.  S  569A  (Corps  of  Engineers);  40  U.S.C.  S  758  (General 
Services  Administration);  49  U.S.C.  S  1657(B)  (Department  of 
Transportation,  pay  not  to  exceed  $100  per  day). 

ia2/  The  Department  of  Defense  Authorization,  for  example,  have 
been  contained  in  the  yearly  DOD  appropriations  acts. 
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serves  primarily  "as  an  advisor  to  an  officer"  but  "neither  per¬ 
forms  nor  supervises  performance  of  operating  functions."-* 1-11-^ 

Agencies  can  retain  experts  and  consultants  on  a  full-time 
basis  for  only  one  year,  although  many  of  the  authorizing  statutes 
allow  for  annual  renewals.  Experts  and  consultants  can  be  hired 
on  an  intermittent  basis  —  that  is,  from  time  to  time,  working  up 
to  130  days  in  a  year  —  for  an  indefinite  per iod.-i-S-1^  The  pay  is 
set  by  the  employing  agency,  and  may  be  up  to  the  rate  of  pay  for 
level  V  of  the  Executive  Service.-1-2-5^  No  retirement  benefits  are 
accorded,  and,  unless  required  by  other  statutes,  no  holidays  or 
overtime  are  provided  for.  Employees  in  this  category  are  "per 
diem"  employees,  even  if  their  tour  of  duty  is  for  one  year. 

The  employment  of  experts  and  consultants  could  be  used  by  an 
agency  with  an  irregular  need  for  ADR  services.  Professionals 
could  be  brought  on  board  in  a  short  time,  without  the  need  for 
either  a  full-blown  procurement  or  a  competitive  civil  service 
placement.  If  a  requirement  for  many  services  can  be  foreseen, 
but  their  timing  is  liable  to  be  sporadic,  then  the  employees 


-i-flJL/  23  Comp.  Gen.  497  (1944);  Federal  Personnel  Manual  ( "FPM" ) 
304-1-2(1)  . 

JJ-i J  FPM  304-1-2(5),  (6). 


i  a..i/  5  U.S.C.  S  3109.  Other  limitations  may  apply  under  statutes 

that  provide  specific  authorization.  See  note  101,  supra . 
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could  be  hired  on  an  intermittent  basis,  providing  services  from 
time  to  time  as  necessary.-1-2-^ 

There  are  several  potential  impediments  to  hiring  ADR  neu¬ 
trals  as  special  government  employees.  These  impediments  may  be 
summarized  as  follows: 

Conflicts  of  Interest.  Employees  hired  under  5  U.S.C.  S  3109 
are  subject  to  all  statutory  prohibitions  on  conflicts  of  inter¬ 
est,  including  ethical  standards,  financial  disclosure,  and  post¬ 
employment  restrictions  on  employment.-1-2-^  To  the  extent  that  an 
expert  or  consultant  becomes  subject  to  conflict-of-interest 
restrictions,  his  professional  options  after  serving  as  a  neutral 
could  be  constrained.  For  example,  a  consultant  employed  by  EPA 
on  an  intermittent  basis  was  excluded  from  bidding  on  an  EPA 
contract  relating  to  her  area  of  expertise  because,  at  the  time  of 
the  contract  bidding,  she  was  still  technically  an  employee  of 
EPA.  This  result  was  reached  even  though  the  consultant  had  not 
actually  accepted  any  work  for  the  agency  for  a  period  of  time 


i  Q-i J  it  is  possible  for  a  professional  to  maintain  two  or  more 
intermittent  positions  with  different  agencies.  See  5 
U.S.C.  S  5703.  The  Federal  Personnel  Manual  states  that, 
under  an  exception  to  the  general  restriction  against  being 
paid  for  more  than  one  position  for  more  than  40  hours  per 
week,  "an  individual  is  entitled  to  pay  for  services  on  an 
intermittent  basis  from  more  than  one  consultant  or  expert 
position,  provided  the  pay  is  not  received  for  the  same  hours 
of  the  same  day."  FPM  304-6-1. 

ip?/  pPM  304-1-9.  Temporary  or  interim  employees  who  serve 

less  than  130  days  per  year  may  qualify  for  treatment  as 
a  "special  government  employee",  and  thereby  will  not  be 
subject  to  all  of  the  prohibitions  that  apply  to  regular 
employees.  See  FPM  Chapter  735. 
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prior  to  bidding  .-Lax/  jn  a  recent  case,  the  government  was 
enjoined  from  proceeding  with  a  contract  awarded  to  a  bidder  who 
had  been  an  employee  of  the  government  when  he  bid,  but  who 
resigned  prior  to  the  award. is-ts 

Pay  Limitations.  Compensation  for  experts  and  consultants 
who  are  hired  under  Section  3109  is  limited  to  the  rate  of  pay  for 
level  V  of  the  Executive  Service.  The  daily  rate  may  therefore  be 
considerably  less  than  a  highly  qualified  neutral  could  command  in 
the  commercial  market.  Moreover,  specific  authorizing  statutes 
for  some  agencies  limit  the  compensation  for  temporary  experts  and 
consultants  to  very  low  levels;  for  example,  the  rate  of  compen¬ 
sation  for  Department  of  Agriculture  experts  is  limited  to  $50  per 
day.-1-1-2-7  Thus,  some  qualified  potential  ADR  neutrals  may  be 
unwilling  to  offer  their  services  to  government  agencies  if  their 
compensation  is  limited  to  an  arbitrarily  low  level. 

Requirement  to  Follow  Procurement  Procedures.  As  noted 
above,  hiring  a  neutral  through  Section  3109  obviates  competitive 
civil  service  requirements.  Section  3109  also  exempts  such 
hirings  from  the  requirements  of  41  U.S.C.  S  5,  which  requires 
that  all  procurements  of  contracts  for  supplies  or  services  in 
excess  of  $10,000  be  publically  advertised.  However,  the 
Comptroller  General  has  held  that  this  exemption 


ULiS  Matter  of  Enarco,  Inc.,  B-218106,  85-1  CPD  1  592  (May  23, 
1985) . 

XJL2-/  Speakman  Co.  v.  Weinberger,  (unpublished,  D.D.C.),  CCH 

Government  Contracts  Reports  1  74,539  (October  2,  1986). 

ms  7  U.S.C.  s  1642. 


^  I  l 
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does  not  relieve  an  agency  from  the  necessity  of 
satisfying  all  of  the  other  applicable  requirements 
imposed  by  the  Federal  Property  and  Administrative 
Services  Act  of  1949  .  .  .  and  the  Federal  Procurement 
Regulations  ...  on  Government  contracts  for  goods  or 
nonpersonal  services.-1-1-^ 

Thus,  it  is  not  at  all  clear  that  hiring  ADR  neutrals  as  special 
government  employees  is  any  more  efficient  than  utilizing  procure¬ 
ment  techniques  discussed  above. 

e.  Innovations  in  Procedures 

Contracting  for  services  for  multiple  proceedings  (especially 
in  the  case  of  indefinite  quantity  contracts)  can  encounter  pro¬ 
cedural  requirements  in  the  Federal  Acquisition  Regulation  that 
simply  do  not  conform  to  the  needs  of  the  agencies.  Subpart  1.4 
of  FAR  contains  the  kernel  that  may  provide  the  solution  to  this 


s  i  tuat  ion 


Unless  precluded  by  lav,  executive  order,  or  regu¬ 
lation,  deviations  from  the  FAR  may  be  granted  as  speci¬ 
fied  in  this  subpart  when  necessary  to  meet  the  speci¬ 
fied  needs  and  requirements  of  each  agency.  The 
development  and  testing  of  new  techiques  and  methods  of 
acquisition  should  not  be  stifled  simply  because  such 
action  would  require  a  FAR  deviation.  The  fact  that 
deviation  authority  is  required  should  not,  of  itself, 
deter  agencies  in  their  development  and  testing  of  new 
techniques  and  acquisition  methods  .  .  .  . 1 1 3/ 


61  Comp.  Gen.  69,  78  (1981)  (citations  omitted). 

48  C.F.R.  S  1.402. 

Revisions  to  the  Federal  Acquisition  Regulations  are  prepared 
and  issued  through  the  coordinated  action  of  the  Civilian 
Agency  Acquisition  Council  (composed  of  representatives  of 
the  civilian  executive  departments  and  EPA,  the  Small  Busi¬ 
ness  Administration,  and  the  Veterans  Administration)  and  the 
Defense  Acquisition  Regulatory  Council  (representatives  of 
military  departments,  the  Defense  Logistics  Agency,  and 
NASA).  48  C.F.R.  S  1.201-1.  Notice  and  comment  rulemaking 


(Footnote  continued) 
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While  statutory  requirements  cannot  be  waived,  the  FAR  itself 
points  the  way  toward  its  own  adjustment.  Many  specifications  for 
contract  devices,  such  as  supply  schedules  and  indefinite  quantity 
contracts,  were  not  established  by  statute,  but  rather  developed 
over  the  years  largely  through  experience  and  adjudication;  it  is 
these  structural  devices  that  are  susceptible  of  modification. 

5 .  Use  of  Government  Neutrals 

Using  employees  of  the  federal  government  as  neutrals  has 
several  advantages.  First,  assuming  the  immediate  availability  of 
a  qualified  government  neutral,  the  delays  inherent  in  the  pro¬ 
curement  process  described  above  may  be  avoided.  Second,  using 
government  employees  presumably  spares  the  government  the  addi¬ 
tional  expense  of  paying  outside  neutrals Third,  to  the 


(continued) 

is  used  when  the  revision  is  "significant".  48  C.F.R. 

S  1.501.2. 

Deviations  from  the  FAR  are  permitted  "when  necessary  to 
meet  the  specific  needs  and  requirements"  of  an  agency,  and 
require  authorization  by  specified  agency  officials.  48 
C.F.R.  S  1.402.  Deviations  for  a  single  contracting  action 
require  the  agency  head  or  a  delegee  to  authorize  the  devia¬ 
tion  and  to  furnish  the  FAR  Secretariat  with  a  copy  of  the 
authorization.  48  C.F.R.  S  1.403.  Deviations  for  a  class  of 
civilian  contracting  actions  require  that  the  appropriate 
agency  official  first  consult  with  the  Civilian  Agency  Acqui¬ 
sition  Council.  48  C.F.R.  S  1.404(a)(1).  When  an  agency 
perceives  the  need  for  a  class  deviation  on  a  permanent 
basis,  the  agency  must  submit  a  proposed  FAR  revision  to  the 
FAR  Secretariat  for  consideration  by  the  pertinent  FAR  Coun- 
cil(s).  48  C.F.R.  S  1.404(a)(2).  Deviations  for  defense 
agencies  and  NASA  are  subject  to  slightly  different  require¬ 
ments. 

■tii/  However,  an  agency  may  be  required  to  compensate  the  FMCS, 

for  example,  for  the  services  of  one  of  its  mediators  through 
an  inter-agency  transfer  of  funds.  See  31  U.S.C.  S  1535. 

Some  have  argued  that  if  one  considers  the  fully  allocated 

(Footnote  continued) 
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extent  that  the  use  of  private  parties  as  "neutrals"  creates 
constitutional  issues  under  the  "delegation  doctrine"  (See  S  IV 
infra) .  those  issues  are  presumably  avoided,  or  at  least 
substantially  reduced,  when  government  employees  perform  the 
neutral  function.  Finally,  there  may  be  a  long-term  advantage  to 
the  extent  that  as  government  employees  become  expert  in  acting  as 
neutral  advisors,  arbitrators,  or  convenors/facilitators,  the 
process  of  institutionalizing  ADR  and  regulatory  negotiation 
within  the  government  will  be  enhanced. 

Potential  limitations  on  the  use  of  government  employees  as 
neutrals  are:  first,  private  parties  to  disputes  may  not  view 
government  employees  as  truly  neutral;  and  second,  the  most 
logical  providers  of  neutral  services,  such  as  FMCS  and  CRS,  may 
be  inhibited  by  their  statutory  charters-* 1 * *-*-4-''  and/or  manpower 
limitations  from  providing  such  services  on  a  regular  basis. 

E.  Long-Term  Structural  Issues 

As  discussed  above,  use  of  state-of-the-art  ADR  techniques 
and  regulatory  negotiation  by  federal  agencies  is  still  in  an 


-LLiy  (continued) 

cost  of  a  government  employee's  time,  including  salary  and 
overhead,  use  of  a  government  neutral  may  be  more  costly  than 
contracting  with  an  outsider. 

i  i  i/  FMCS  is  authorized  to  conciliate  labor  disputes  (29  U.S.C. 

S  173),  while  the  CRS  is  charged  with  mediating  community 

disputes  relating  to  discrimination  on  the  basis  of  race, 
color,  or  national  origin.  As  in  the  past,  FMCS  or  CRS 
could  in  effect  loan  an  employee  to  another  agency  for  a 
limited  period  to  assist  in  an  ADR  or  reg  neg  proceeding. 

See  discussion  in  Section  III.C.4  above.  But  the  agencies 
sTatutory  charters  would  probably  prevent  them  from  estab¬ 
lishing  an  ongoing  ADR  neutrals  services  for  other  federal 
agencies  without  specific  congressional  authorization. 
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experimental  or  formative  stage.  The  experience  of  agencies  is 
limited,  and  many  agencies  are  sensitive  to  potential  political 
criticism  of  their  use  of  newly  developed  negotiation  techniques. 

The  dilemma  created  by  these  factors  is  that  the  growth  of 
these  ADR  techniques  and  regulatory  negotiation  may  be  limited  by 
the  shortage  of  experienced  neutrals  in  the  private  sector;  if 
agencies  do  not  expand  their  use  of  such  techniques,  however,  the 
pool  of  experienced  neutrals  cannot  expand. 

Thus,  agencies  must  respond  to  the  long-term  need  to  develop 
a  broader  base  of  expertise  upon  which  to  draw  for  neutral 
services.  Expansion  of  the  talent  pool  could  occur  through 
several  processes: 

Less  stringent  criteria  for  selection.  The  Corps  of  Engi¬ 
neers  has  conceded  that  it  is  more  sensitive  about  the  selection 
of  neutral  advisors  for  its  minitrials  during  the  developmental 
stage,  when  the  process  is  potentially  subject  to  greater  scrutiny 
by  higher  officials  in  the  agency  and/or  Congress.  As  the  program 
gains  acceptance  over  time  and  becomes  more  part  of  the  Corps' 
routine  procedures,  its  visibility  will  be  reduced.  At  that 
point,  the  Corps  believes  it  may  loosen  its  criteria  for  selection 
to  broaden  the  base  of  available  neutrals. 

Training  mechanisms.  The  proposal  submitted  by  NIDR  on  the 
EOP/CEQ  regulatory  negotiation  procurement  provided  that  each 
negotiation  would  be  staffed  by  at  least  two  convening/facilitat¬ 
ing  professionals.  One  purpose  of  this  staffing  was  to  allow  the 
senior  professional  to  train  his  colleague  in  the  process,  thus 
giving  the  junior  professional  the  experience  needed  to  perform 
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convening  or  facilitating  services  for  future  regulatory  negoti¬ 
ations.  While  such  a  "team"  approach  may  involve  some  short-term 
costs,  it  may  be  beneficial  in  the  long  run  in  developing  a 
broader  cadre  of  trained  professionals  available  to  the  agencies. 

Government  neutrals.  Both  the  FMCS  and  CRS  were  created  in 
response  to  a  specific  need  for  mediation  services  within  the 
government.  By  expanding  the  authority  of  FMCS,  CRS,  or  other 
agencies,  or  creating  a  new  "neutrals"  service  organization  within 
the  government,  agencies'  ability  to  expand  their  use  of  ADR  and 
regulatory  negotiation  techniques  would  be  enhanced.-1-1^ 

Government  Roster  of  Neutrals.  Another  device  for  expanding 
the  availability  of  qualified  neutrals  would  be  to  assign  a  single 
agency,  such  as  ACUS,  to  maintain  a  roster  of  qualified  neutrals 
from  which  other  agencies  could  draw.  Private  individuals  and 
organizations  who  wished  to  be  listed  on  the  roster  would  submit 
applications  specifying  educational  background,  experience,  and 
techical  expertise,  if  any.  The  central  agency  could  also  collect 
feedback  on  those  neutrals  who  were  actually  employeed  by  agencies 
for  ADR  or  regulatory  negotiation.  The  establishment  and  main¬ 
tenance  of  such  a  roster  could  be  patterned  after  the  Roster  of 
Arbitrators  maintained  by  FMCS  for  use  in  voluntary  arbitrations 


i i </  The  National  Institute  for  Dispute  Resolution  has  a  program 

for  providing  moderate  grants  to  educational  institutions  and 
state  governments  to  establish  dispute  resolution  programs. 
Such  "seed  money"  may  be  available  to  federal  agencies  that 
are  interested  in  establishing  pilot  programs  or  policy 
guidelines  for  the  use  of  ADR  or  regulatory  negotiation. 
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of  disputes  arising  under  labor  collective  bargaining 
agreements 


IV. 


DELEGATION  ISSUES 


A  recurring  issue  with  respect  to  federal  government  use  of 
ADR  techniques  is  whether  the  functions  performed  by  private 
neutrals  are  unconstitutional  under  the  "delegation"  doctrine.-* 1-1-1^ 
"Delegation"  actually  encompasses  a  number  of  different  consti¬ 
tutional  concepts,  including  violations  of  due  process,  delegation 
of  legislative  power,  and  violation  of  the  Appointments 
Clause . -i-X-L/ 


-L-Liy  29  C.F.R.  Part  1404. 

See  Memorandum  for  Stephen  J.  Markman,  Assistant  Attorney 
General,  Office  of  Legal  Policy,  "Administrative  Conference 
Recommendation  on  Federal  Agencies'  Use  of  Alternative 
Dispute  Resolution  Techniques"  (May  24,  1986). 

in  addition,  OMB  Circular  A-76,  Performance  of  Commercial 
Activities,  August  16,  1983,  prohibits  award  of  any  contract 
"for  the  performance  of  an  inherently  governmental  function." 
The  Circular  defines  "governmental  function"  as  follows: 

(1)  The  act  of  governing;  i ■ e . ,  the  discre¬ 
tionary  exercise  of  Government  authority.  Examples 
include  criminal  investigations,  prosecut i ons  and 
other  judicial  functions;  management  of  Government 
programs  requiring  value  judgments,  as  in  direction 
of  the  national  defense;  management  and  direction 
of  the  Armed  Services;  activities  performed  exclu¬ 
sively  by  military  personnel  who  are  subject  to 
deployment  in  a  combat,  combat  support  or  combat 
service  support  role;  conduct  of  foreign  relations; 
selection  of  program  priorities;  direction  of  Fed¬ 
eral  employees;  regulation  of  the  use  of  space, 
oceans,  navigable  rivers  and  other  natural 
resources;  direction  of  intelligence  and  counter¬ 
intelligence  operations;  and  regulation  of  industry 
and  commerce,  including  food  and  drugs. 
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Due  Process.  In  a  line  of  cases  dating  back  to  the  Depres¬ 
sion  era,  the  Supreme  Court  struck  down  legislative  delegations  of 
public  decisionmaking  authority  to  private  entities  on  the  ground 
that  such  delegations  violated  due  process.-1-1-^  In  each  of  these 
cases,  the  principal  due  process  objection  was  that  the  power  to 
regulate  a  group  of  private  parties  was  delegated  to  a  subgroup  of 
such  parties  who  had  an  interest  in  the  result  of  the  regulation. 
For  example,  in  Carter  v.  Carter  Coal  Company-^-1^  the  Court  was 
reviewing  the  Bituminous  Coal  Conservation  Act  of  1935.  The  Act 
established  a  national  bituminous  coal  commission  and  divided  the 
country  into  districts.  Within  each  district,  the  majority  of 
producers  and  miners  were  authorized  to  fix  maximum  hours  of  labor 
and  minimum  wages  that  were  binding  upon  all  producers  and  miners 
within  the  district.  The  Supreme  Court  held  that  this  was  an 
unconstitutional  violation  of  due  process,  stating  as  follows: 

The  power  conferred  upon  the  majority  is,  in 
effect,  the  power  to  regulate  the  affairs  of  an  unwill¬ 
ing  minority.  This  is  legislative  delegation  in  its 
most  obnoxious  form;  for  it  is  not  even  delegation  to  an 
official  or  an  official  body,  presumptively  disinter¬ 
ested,  but  to  private  persons  whose  interests  may  be  and 
often  are  adverse  to  the  interests  of  others  in  the  same 
business.-1-2-^ 

Other  infirmities  in  the  private  delegations  found  unconsti¬ 
tutional  by  the  due  process  line  of  cases  are  the  lack  of  any 


i  t  a/  carter  v.  Carter  Coal  Company,  298  U.S.  238  (  1938  );  Seattle 
Title  Trust  Co.  v.  Roberge,  226  U.S.  1  (1928);  Eubank  v. 
City  of  Richmond,  226  U.S.  137  (1912). 


x ?  w  298  U.S.  238  (1935). 
UJU  Id. ,  298  U.S.  at  311. 
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specified  standards  for  decision  by  the  private  parties,  and  the 
lack  of  any  review  by  a  government  agency  or  court. 

Delegation  of  legislative  power.  The  principal  case  in  this 
line  of  authority  is  A.L.A.  Schecter  Poultry  Corp.  v.  United 
States . Schecter  struck  down  portions  of  the  National 
Recovery  Act  as  unconstitutional  delegations  of  legislative  power. 
In  particular,  Section  3  of  the  Act  delegated  to  private  parties 
and  the  President  the  power  to  enact  codes  of  fair  competition 
that  were  enforceable  by  injunction  and  punishable  as  crimes.  The 
Court  held  that  this  "unfettered"  delegation  of  legislative  power 
was  an  unconstitutional  violation  of  the  separation  of  powers 
doctrine . 

Appointments  Clause.  In  this  line  of  cases,  the  Court  has 
nullified  delegations  of  decisionmaking  authority  to  private 
parties  on  the  basis  that  official  government  functions  cannot  be 
performed  by  persons  who  were  not  appointed  by  the  President  with 
the  advice  and  consent  of  the  Senate  pursuant  to  Article  II,  sec¬ 
tion  2,  clause  2  of  the  Constitution.  In  Buckley  v.  Valeo-1-*-*^  the 
Court  held  certain  provisions  of  the  Federal  Election  Campaign  Act 
of  1971  to  be  unconstitutional  on  the  basis  that  the  majority  of 
the  voting  members  of  the  Federal  Election  Commission  were 
appointed  by  the  President  pro  tempore  of  the  Senate  and  the 
Speaker  of  the  House.  The  Commission  had  authority  to  make  rules 
for  carrying  out  the  Act,  to  enforce  the  Act  by  bringing  civil 


i-lX/  295  U.S.  495,  537  (  1935). 
424  U.S.  1  (1976) . 
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actions  against  violators,  and  to  temporarily  disqualify  federal 
candidates  for  failing  to  file  required  reports.  The  Court  held 
that  the  delegation  of  such  regulatory  and  enforcement  functions 
to  persons  not  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate  violated  the  Appointments  Clause. 

Under  these  various  lines  of  delegation  cases , consti¬ 
tutional  issues  should  not  arise  with  respect  to  the  various  forms 
of  ADR  that  are  totally  nonbinding,  such  as  minitrials  and 
mediation.  In  a  minitrial,  for  example,  the  neutral  advisor  at 
most  presides  at  the  hearing  and  acts  as  a  mediator  between  the 
principal  negotiators.  In  no  event  does  he  render  any  kind  of 
decision  that  is  binding  on  either  the  private  party  or  the 
government.  The  lack  of  any  binding  decisionmaking  authority  thus 
insolates  nonbinding  ADR  from  constitutional  criticism. 

Similarly,  there  should  be  no  constitutional  issues  with 
respect  to  regulatory  negotiation,  as  structured  under  the  ACUS 
recommendations.  First,  the  convenor/facilitator  is  not  a  deci¬ 
sionmaker,  but  rather  a  person  who  identifies  the  issues  and  the 
interested  parties,  and  attempts  to  mediate  a  negotiated  reso¬ 
lution  among  the  parties.  Second,  under  the  ACUS  recommendations, 
the  product  of  the  regulatory  negotiation  is  a  proposed  rule  that 
is  not  in  any  way  binding  upon  the  agency. At  the  completion 


i i \/  see  generally  Liebmann,  Delegation  to  Private  Parties  in 
American  Constitutional  Law,  50  Ind.  L . J . 650 ( 1975 ) . 

i ?  >/  See  R.  H.  Johnson  &  Co.  v.  SEC,  198  F.2d  690  (2d  Cir.), 

F£7t.  denied,  344  U.S.  855  (1952);  United  Black  Fund,  Inc. 
v~y  Hampton 352  F.Supp.  898  (D.D.C.  1972). 


mi 
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of  the  regulatory  negotiation,  the  proposed  regulation  must  be 
published  in  the  Federal  Register  and  subjected  to  the  notice-and- 
comment  rulemaking  procedures  of  the  Administrative  Procedure 
Act.-U-2' 

The  constitutional  delegation  issues  arise  principally  with 
respect  to  neutrals  who  have  authority  to  issue  decisions  that  are 
binding  upon  the  parties  to  a  dispute.  This  is  most  likely  to  be 
an  issue  in  the  case  of  arbitration.  Again,  however,  if  agencies 
follow  the  details  of  the  ACUS  recommendation  regarding  ADR,  con¬ 
stitutional  issues  should  be  avoided.-4-2--*-'  Under  the  ACUS 
recommendation,  resort  to  arbitration  is  a  voluntary  decision  of 
the  parties,  unless  mandated  by  a  statute.  Thus  all  parties 
consent  to  the  arbitration  proceeding.  In  addition,  the  parties 
have  a  role  in  the  selection  of  the  arbitrators,  thus  insuring 
that  they  will  be  neutral  and  disinterested.  The  decision  of  the 
arbitrator  is  subject  to  judicial  review  under  the  standards  of 
the  U.S.  Arbitration  Act.-4-2-*'  Finally,  the  ACUS  recommendation 
provides  that  arbitration  is  appropriate  only  when  the  norms  for 
decision  have  been  established  by  statute,  precedent,  or  rule.-4-1-2' 

Thus,  the  potential  due  process  objections  to  delegations  of 
decisionmaking  authority  to  private  parties  should  not  apply  to 
voluntary  arbitration,  as  structured  by  the  ACUS  recommendation. 


ACUS  Recommendation  82-4,  1  C.F.R.  $  305.82-4,  11  13-14. 
ACUS  Recommendation  86-3,  1  C.F.R.  S  305.86-3,  1  4. 

9  U.S.C.  S  10. 

ACUS  Recommendation  86-3,  1  C.F.R.  S  305.86-3,  1  5(a)(2). 
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The  fact  that  the  interested  parties  consent  to  the  procedure  as  a 
practical  matter  eliminates  the  potential  for  due  process  chal¬ 
lenge.  Moreover,  the  traditional  due  process  objections  (self- 
interest  of  the  decisionmaker,  lack  of  decisional  norms,  and  lack 
of  judicial  review)  are  specifically  addressed  and  resolved  by  the 
ACUS  recommendation. 

Finally,  any  doubts  regarding  whether  binding  arbitration 
complies  with  the  due  process  clause  are  probably  eliminated  by 
the  Supreme  Court's  decision  in  Schweiker  v.  McClure. xxi/  That 
case  involved  review  of  provisions  of  the  Social  Security  Act 
establishing  the  Medicare  program.  The  Act  provided  that  any 
disputes  regarding  Medicare  claims  would  be  subject  to  mandatory 
arbitration  by  employees  of  private  insurance  carriers  who  had 
been  retained  to  administer  the  program.  Implementing  regulations 
promulgated  by  the  Department  of  Health  and  Human  Services 
required  that  these  private  "hearing  officers"  be  attorneys  or 
other  qualified  individuals  who  (1)  had  the  ability  to  conduct 
formal  hearings;  (2)  generally  understood  of  medical  matters  and 
terminology;  and  (3)  possessed  a  thorough  knowledge  of  the 
Medicare  program,  including  the  statute  and  regulations  on  which 
it  is  based. xxt/ 

The  Supreme  Court  held  that  this  scheme  complies  with  due 
process.  The  Court  stated  that  there  was  a  presumption  that  the 
hearing  officers  who  decided  Medicare  claims  were  unbiased.  Since 


i ; W  456  U.S.  188  (1982). 
xxi/  Id.  ,  456  U.S.  at  199. 
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claims  were  ultimately  paid  by  the  federal  government,  and  not 
their  private  employers,  the  hearing  officers  had  no  personal  or 
financial  interest  in  the  outcome  of  the  proceedings.  In 
addition,  the  requirement  that  hearing  officers  have  pertinent 
experience  and  familiarity  with  the  Medicare  program  minimized  the 
risk  of  an  erroneous  decision  and  the  probable  value  of  additional 
procedural  safeguards Under  Schwe iker ,  therefore,  mandatory 
arbitration  schemes  are  constitutional  under  the  Due  Process 
Clause,  so  long  as  the  arbitrator  are  disinterested  and  possess 
adequate  qual  i  f  icat  ions  .-i-*-4-7 

Nor  should  binding  arbitration,  as  defined  in  the  ACUS 
recommendation,  involve  unconstitutional  delegation  of  legislative 
power  or  violation  of  the  Appointments  Clause.  Recommendation 
86-3  makes  it  clear  that  binding  arbitration  is  inappropriate 
where  the  norms  for  decision  are  not  established  by  statute, 
regulation,  or  precedent  Thus,  arbitrators  will  in  no  event 

be  making  policy  decisions,  but  rather  will  be  applying  existing 
decisional  standards  to  the  facts  of  a  particular  dispute. 
Certainly,  an  arbitrator's  award  cannot  be  fairly  analogized  to 
the  codes  of  fair  competition  that  were  struck  down  in  the 


_id.,  456  U.S.  at  198-99.  See  also  Thomas  v.  Union  Carbide 

Agricultural  Products  Co.,  _  U.S.  _ ,  105  S.  Ct.  3325 

(1985)  (Upholding  binding  arbitration  provisions  of  the 
FIFRA) . 

X-Li-/  a  specific  statutory  mandate  does  not  appear  necessary  for 

the  delegation  of  decisionmaking  authority  by  an  agency.  See 
Tabor  v.  Joint  Board  for  the  Enrollment  of  Actuaries, 

566  F . 2d  705,  708  (D.C.  Cir.  1977). 

X-l-is  ACUS  Recommendation  86-3,  1  C.F.R.  S  305.86-3,  1  5(a)(2). 
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Schecter  Poultry  case;  in  that  case,  the  codes  established  norms 
for  behavior  by  private  parties  that  were  enforceable  through 
injunctions  or  criminal  actions.  An  arbitrator's  award  simply 
resolves  a  fact-specific  dispute  between  a  private  party  and  the 
government,  or  among  private  parties. 

Finally,  arbitrators  do  not  have  the  authority  to  promulgate 
or  enforce  regulations,  as  did  the  Federal  Electoral  Commission  in 
Buckley  v.  Valeo. Thus,  the  Appointments  Clause  should  not 
stand  in  the  way  of  agencies'  employing  arbitration  under  the  ACUS 
recommendat ion. 


V. 

CONCLUSIONS 

The  challenges  facing  federal  agencies  in  expanding  the 
use  of  ADR  and  regulatory  negotiations  include  developing  and 
refining  procurement  procedures  that  will  streamline  the 
process  of  hiring  outside  neutrals,  and  developing  a  broader 
base  from  which  to  draw  in  acquiring  the  services  of  private  or 
government  neutrals.  Meeting  this  challenge  will  require  that 
agencies  be  flexible  in  defining  the  qualifications  required  of 


ulss  in  the  specific  context  of  government  contracts  disputes,  an 
issue  has  been  raised  as  to  whether  binding  arbitration  would 
violate  the  requirements  of  the  Contract  Disputes  Act  of 
1978,  41  U.S.C.  S  601  et  seq.  (1982).  That  Act  expressly 
authorizes  agency  boards  of  contract  appeals  or  the  U.S. 
Claims  Court  to  hear  and  decide  appeals  arising  out  of  dis¬ 
putes  between  government  contractors  and  federal  agencies. 
Arguably,  the  Contracts  Disputes  Act  would  pose  a  barrier  to 
the  use  of  arbitration  in  government  contracts  disputes 
unless  the  Act  were  specifically  amended  to  permit 
arbi trat ion . 
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outside  neutrals,  avoiding  rigid  requirements  of  technical 
expertise  or  specific  ADR  experience  unless  such  qualities  are 
essential  to  the  success  of  the  proceedings.  Agencies  would 
also  benefit  from  efforts  to  pool  information  about  their  expe¬ 
rience  with  ADR  neutrals,  ideally  with  the  advice  and  assis¬ 
tance  of  agencies  like  ACUS  and  FMCS.  Advantage  should  be 
taken  of  opportunities  to  train  government  personnel  in  ADR 
skills,  and  to  utilize  the  expertise  of  existing  dispute 
resolution  services  within  the  government.  Finally,  agencies 
should  use.  existing  procurement  techniques  in  imaginative  ways, 
and  seek  to  develop  new  techniques,  so  that  the  services  of 
qualified  ADR  neutrals  can  be  acquired  without  the  delays  and 
procedural  hurdles  inherent  in  the  normal  competitive  procure¬ 
ment  process. 
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AGREEMENT  FOR  SERVICES 
OF  NEITTRAL  ADVISOR 


Appendix  F 


This  agreement,  dated  this  _ day  of  executed  by 

the  U.  S.  Army  Engineer  District,  ,  on  behalf  of  the  Corps  of 

Engineers  (hereinafter  referred  to  as  "Corps"), 


and 


WHEREAS,  on  the  day  of  the  Corps,  on  behalf  of 

the  United  States  of  America,  and  entered  into  Contract  No. 

(hereinafter  referred  to  as  "Contract")  for  the  construction  of 

and 

WHEREAS,  has  filed  a  claim  with  the  Corps  in  accordance  with 
the  Contract  Disputes  Act  of  1978  alleging  that 


and 


WHEREAS,  in  a  letter  dated 
officer  issued  a  final  decision  denying 


the  Corps'  contracting 
claim;  and 


WHEREAS,  on 

decision  to  the  Corps  of  Engineers  Board 
appeal  has  been  docketed  as  Eng  BCA  No. 


appealed  the  Corps'  final 
of  Contract  Appeals,  where  the 
and 


WHEREAS,  the  Corps  has  instituted  an  Alternative  Contract  Disputes 
Resolution  Procedure  known  as  a  "Mini-Trial",  which  procedure  provides  the 
parties  with  a  voluntary  means  of  attempting  to  resolve  disputes  without  the 
necessity  of  a  lengthy  and  costly  proceeding  before  a  Board  of  Contract 
Appeals  but  without  prejudicing  such  proceeding;  and 

WHEREAS,  and  the  Corps  have  agree  to  submit  Eng  BCA  No.  5128 
to  a  "Mini-Trial"  and  have  requested  to  serve  as  neutral  advisor  for 
the  "Mini-Trial" : 
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NOW,  THEREFORE,  the  parties  hereto  mutually  agree  as  follows: 

1 .  agrees  to  serve  as  neutral  advisor  for  the  "Mini-Trial" 

to  be  held  In  on  and  to  undertake  those 

services  set  forth  in  the  "Mini-Trial  Agreement  Between  the  United  States 
Army  Corps  of  Engineers  and  dated 

v*iich  agreement  is  attached  hereto  and  incorporated  herein  by  reference. 

shall  be  compensated  for  services  rendered  in  the  lunp  sum  amount  of 
,  vrtiich  sun  shall  include  all  fees  and  expenses  incurred  by  by 

virtue  of  this  agreement,  including  all  travel  and  lodging  expenses  as  well 
as  time  spent  in  preparation  for  the  "Mini-Trial." 

2.  and  the  Corps  agree  to  share  equally  the  fees  and  expenses 
incurred  by  in  connection  with  his  services  as  neutral  advisor,  as  set 
forth  in  paragraph  1,  above.  Payment  to  for  services  rendered  will  be 
made  separately  by  and  the  Corps  upon  submission  of  an  invoice  to  each 
of  them  in  the  amount  of 

3.  further  agrees  to  treat  any  information  conveyed  to  him  in 
connection  with  the  "Mini-Trial"  as  confidential  and  agrees  to  refrain  frcm 
disclosing  to  third  parties  any  of  the  information  exchanged  at  the  Mini- 
Trial"  or  in  preparation  therefor. 

4.  The  parties  agree  that  will  be  disqualified  as  a  trial 

witness,  consultant,  or  expert  for  any  party  and  that  his  advisory  response 
will  be  inadmissible  for  any  purpose  in  this  or  any  other  dispute  under  the 
con trace. 


CORPS  OF  ENGINEERS 


By: 


By- 
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Our  "administrative  state"  evolved  in  order  to  shift 
decisionmaking  from  the  constitutional  branches  to 
administrative  agencies,  which  were  to  apply  expert  judgment 
through  speedy  and  informal  procedures.1  Recently,  however, 
increasing  formality  has  beset  the  administrative  process.2 
Consequently,  agencies  have  begun  experimenting  with 
Alternative  Dispute  Resolution  (ADR)  procedures,1  which 
employ  private  parties  to  resolve  issues  that  are  related  to 
federal  programs  and  that  otherwise  would  be  decided  by 
executive  officers  or  the  courts. 

This  development  reveals  a  third  model  for  public 
decisionmaking,  supplementing  the  traditional  ones  of  decision 
by  the  constitutional  branches  themselves  and  delegation  to 
agencies  under  the  procedures  of  the  Administrative  Procedure 
Act  *  or  other  applicable  statutes.  Today,  the  legitimacy  of 
the  administrative  state  is  generally  thought  to  rest  on  the 
nature  and  strength  of  the  relationships  between  the  agencies 


See  generally  Rabin,  Federal  Regulation  in  Historical 
Perspective,  38  Stan.  L.Rev.  1189  (1986). 

ABA  Comm,  on  Law  and  the  Economy,  Federal  Regulation: 
Roads  to  Reform,  Ch.  6  (1979);  4  Senate  Comm,  on 
Government  Operations,  Study  on  Federal  Regulation,  Delay 
in  the  Regulatory  Process  (1977). 

For  a  general  overview  of  these  procedures,  see  S. 
Goldberg,  E.  Green  &  F.  Sander,  Dispute  Resolution 
(1985) . 


4 


5  U.S.C.  §  551  et  seg. 
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and  the  constitutional  branches.5  Accordingly,  concerns 
have  arisen  that  ties  to  the  constitutional  branches  become 
overly  attenuated  when  private  parties  are  authorized  to 
determine  or  to  apply  public  policies. 

In  a  series  of  recommendations,  the  Administrative 
Conference  of  the  United  States  has  urged  the  use  of  ADR 
techniques  in  federal  programs.6  Most  ADR  procedures 
present  no  serious  constitutional  issues  because  they  leave 
final  authority  with  government  officers,  although  private 
parties  influence  the  agency's  decision.  Examples  include 
negotiated  rulemaking7  and  mediation  to  aid  settling 
litigation.'  These  procedures  do  not  differ  sharply  enough 
from  other  avenues  for  private  influence  on  public  policymaking 


Strauss,  The  Place  of  Agencies  in  Government:  Separation 
of  Powers  and  the  Fourth  Branch,  84  Colum.  L.  Rev.  573 
(  1984  )  . 

See  general ly  1  CFR  §  305.86-3. 

Negotiated  rulemaking  consists  of  agency-sponsored 
negotiation  among  groups  interested  in  a  contemplated 
regulation.  The  process  generates  a  proposal  which  the 
agency  issues  as  a  notice  of  proposed  rulemaking, 
initiating  the  usual  procedure  for  informal  rulemaking. 
See  1  CFR  §  305.82-4  and  -.85-5;  see  generally  Harter, 
Negotiating  Regulations:  A  Cure  for  Malaise,  71  Geo.  L.J. 
1  ( 1982) . 

1  CFR  §  305.86-3.  See  also  id.  §.84-4. 
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to  justify  constitutional  distinctions,  as  I  will  explain. 

Alone  among  the  recommended  procedures,  arbitration  delegates 
decisionmaking  to  private  individuals,  with  quite  limited 
review  by  the  government.9 

Existing  law  authorizes  agencies  to  employ  arbitration  in  a 
variety  of  contexts,  which  comprise  three  broad  categories  for 
purposes  of  analysis.  The  first  is  money  claims  by  or  against 
the  government.  For  example,  claims  of  Medicare  beneficiaries 
for  reimbursement  of  certain  medical  expenses  are  arbitrated  by 
private  insurance  carriers.10  The  second  is  disputes 
between  the  government  and  its  employees,  including  both 
grievances  under  existing  law  or  contract11  and  the 
determination  of  future  contractual  relations.12  The  third 
is  disputes  between  private  parties  that  are  related  to  program 
administration.  Examples  include  claims  against  the 


1  CFR  §  305.86-3. 

42  U.S.C.  §  1395u(b) (3) (C) ;  42  CFR  §  405 . 801- . 872  . 

See  generally  Comment,  Federal  Sector  Arbitration  Under 
the  Civil  Service  Reform  Act  of  1978,  17  U.  San  Diego  L. 
Rev.  857  (1980). 

5  U.S.C  §  7119;  39  U.S.C.  §  1207;  see  generally  Craver, 
The  Judicial  Enforcement  of  Public  Sector  Interest 

Arbitration,  21  B.C.  L.  Rev.  557  (1980). 
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"Superfund"  for  cleanup  of  toxic  wastes,13  the  ascertainment 
of  employers'  liability  for  withdrawal  from  pension  plans  that 
are  overseen  by  the  Pension  Benefit  Guaranty  Corporation,14 
and  the  determination  of  compensation  that  a  pesticide 
manufacturer  must  pay  for  the  use  of  another's  data  in 
obtaining  federal  registration.15 

My  purpose  here  is  to  analyze  the  constitutional  issues 
surrounding  these  arbitral  schemes,  and  to  suggest  ways  to 
structure  them  to  minimize  constitutional  concerns.  The 
constitutional  issues  take  several  forms.  First,  does  article 
I  forbid  Congress  to  delegate  government  functions  to  private 
deciders?  Second,  is  arbitration  consistent  with  article  II’s 
grant  of  executive  power  to  the  President?  Third,  is  it 
consistent  with  article  Ill's  grant  of  judicial  power  to  the 
federal  courts?  Fourth,  if  these  structural  concerns  are 
satisfied,  are  there  assurances  of  due  process? 


1  3 

42  U.S.C. 

§  9612(b)(4);  40 

CFR  §  305 . 10- . 52 . 

1  4 

29  U.S.C. 

§  1381;  29  CFR  § 

2641. 1-. 13. 

1  5 

7  U.S.C. 

§  136a (c) ( 1) (D) ( i i 

L)  ;  29  CFR  §  1440.1. 
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I.  A  FRAME  OF  REFERENCE:  PUBLIC  PROGRAMS,  PRIVATE  POWER. 

A .  The  Nature  of  Arbitration. 

Arbitration,  which  was  known  to  the  common  law,  has  always 
been  employed,  in  America  for  the  resolution  of  some 
disputes.1*  In  modern  times,  it  has  gained  widespread  use 
in  labor  relations  and  commercial  practice.17  Arbitral 
schemes  seek  to  produce  speedy  and  final  decisions  at  low 
cost.1’  Accordingly,  they  share  certain  general 
characteristics,  although  their  details  vary  substantially. 

The  arbitrator,  a  private  individual  with  no  personal  interest 
in  the  dispute,  is  often  selected  by  the  parties,  sometimes 
with  reference  to  expertise  in  the  subject  matter.  Such 
organizations  as  the  American  Arbitration  Association  (AAA)  and 
the  Federal  Mediation  and  Conciliation  Service  (FMCS)  maintain 

16  See  generally  Mann,  The  Formalization  of  Informal  Law: 
Arbitration  Before  the  American  Revolution,  59  N.Y.U. 
L.Rev.  443  (1984). 

17  In  1984,  nearly  40,000  labor,  commercial,  construction, 
and  accident  cases  were  filed  with  the  American 
Arbitration  Association.  Meyerowitz,  The  Arbitration 
Alternative,  71  A.B.A.J.  78,  79  (1985). 

18  See  generally  S.  Goldberg,  E.  Green  &  F.  Sander,  supra 
note  3,  at  189-243. 
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rosters  of  arbitrators  and  promulgate  codes  of  ethics  and 
procedure.1’  The  standard  for  decision  may  be  a  contract 
provision  or  a  specified  body  of  law.  Procedure  is  informal, 
with  limited  discovery  and  relaxed  evidentiary  strictures.  The 
outcome  is  an  award,  perhaps  accompanied  by  a  brief  recitation 
of  the  underlying  facts  and  conclusions. 

The  courts  have  developed  a  special  relationship  with 
arbitration.  Until  this  century,  hostile  common  law  courts 
lent  it  little  or  no  aid.20  The  courts  distrusted  the 
reliability  of  arbitral  process  and  perceived  a  threat  to  their 
own  jurisdiction.21  Today,  courts  are  more  hospitable  to  an 


See ,  e . q . ,  American  Arbitration  Association  Commercial 
Arbitration  Rules,  in  R.  Coulson,  Business  Arbitration — 
What  You  Need  to  Know  33-40  (3d  ed.  1986);  Code  of  Ethics 
for  Arbitrators  in  Commercial  Disputes,  id .  141-49. 

See  Wolaver,  The  Historical  Background  of  Commercial 
Arbitration.  83  U.  Pa.  L.  Rev.  132,  138  (1934). 

Kanowitz,  Alternative  Dispute  Resolution  and  the  Public 
Interest:  The  Arbitration  Experience,  38  Hast.  L.J.  239, 
251-55  (1987).  As  Justice  Story  put  it: 

arbitrators,  at  the  common  law,  possess  no  authority 
whatsoever,  even  to  administer  an  oath,  or  to  compel 
the  attendance  of  witnesses.  .  .  .  They  are  not 
ordinarily  well  enough  acquainted  with  the  principles 
of  law  or  equity,  to  administer  either  effectually, 
in  complicated  cases;  and  hence  it  has  often  been 
said,  that  the  judgment  of  arbitrators  is  but 
rusticum  judicium. 

Tobey  v.  County  of  Bristol,  23  F.  Cas.  1313,  1321  (C.C.D. 
Mass.  1845)(No.  14,065). 
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alternative  forum  that  reduces  large  caseloads.  Also, 
legislatures  have  endorsed  arbitration  and  have  defined  its 
relation  to  the  courts.  The  U.S.  Arbitration  Act22  and  its 
analogues  in  most  states23  authorize  courts  to  enforce 
arbitration  agreements  and  to  review  awards  on  very  limited 
grounds  (such  as  the  corruption  of  the  arbitrator  and  the 
consistency  of  the  award  with  the  arbitrator's  authority). 
Modern  cases  often  emphasize  the  need  to  honor  contracts.  For 
example,  in  Dean  Witter  Reynolds,  Inc,  v.  Byrd,24  the 
Supreme  Court  held  that  the  Arbitration  Act  required 
enforcement  of  an  agreement  to  arbitrate  a  securities  dispute, 
although  the  consequence  was  to  sever  pendent  claims  from  a 
suit  properly  in  federal  court.  The  Court  thought  that  some 
potential  inefficiency  was  a  tolerable  price  to  pay  for  the 
benefits  of  enforcing  contracts. 

Judicial  deference  to  arbitration  has  important  limits, 
however.  First,  courts  do  not  allow  arbitrators  to  determine 
their  own  jurisdiction.  Under  the  Arbitration  Act,  that 


9  U.S.C.  §§  1-14  (1982) . 

These  are  usually  based  on  the  Uniform  Arbitration  Act,  7 
U.L.A.  5  (1985). 

470  U.S.  213  (1985)  . 
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function  is  for  the  courts,25  which  resolve  doubts  in  favor 
of  arbitrability.24  Second,  the  Supreme  Court  has  held  that 
certain  statutes  confer  nonwaivable  rights  to  federal  court 
enforcement.  For  example,  in  Alexander  v.  Gardner-Denver 
Co  •  , 2  7  the  Court  held  that  a  collective-bargaining  agreement 
to  arbitrate  discrimination  charges  did  not  foreclose  resort  to 
a  Title  VII  suit.  Third,  the  preclusive  effect  of  arbitration 
on  later  lawsuits  is  often  either  unclear  or  nonexistent.28 

B .  Delegation  to  Private  Parties  in  American  Law. 

Questions  about  the  permissibility  of  placing  governmental 
power  in  private  hands  occur  throughout  American  law.* 2’ 

See ,  e . q . ,  AT  &T  Technologies,  Inc.  v.  Communications 
Workers  of  America,  106  S.Ct.  1415  (1986). 

Moses  H.  Cone  Memorial  Hospital  v.  Mercury  Construction 
Corp.,  460  U.S.  1,  24-25  (1983). 

2  7  415  U.S.  36  (1974)  . 

28  See  generally  Carlisle,  Getting  a  Full  Bite  of  the  Apple: 
When  Should  the  Doctrine  of  Issue  Preclusion  Make  an 

Administrative  or  Arbitral  Determination  Binding  in  a 

Court  of  Law?,  55  Fordham  L.  Rev.  63  (1986);  see  McDonald 

(Continued  on  page  9) 

29  For  an  able,  comprehensive  review,  see  Liebmann, 

Delegation  to  Private  Parties  in  American  Constitutional 

Law,  50  Ind.  L.  J.  650  (1975). 


-8- 


971 


Unfortunately,  analysis  of  "delegation  to  private  parties”  is 
hampered  by  a  tendency  of  courts,  confronting  particular 
aspects  of  the  phenomenon,  to  make  broad  statements  that  are 
inconsistent  with  both  theory  and  practice  in  related  contexts. 
Therefore,  to  provide  a  frame  of  reference  for  analysis  in  the 
context  of  administrative  adjudication,  I  briefly  review  the 
major  cases  and  survey  the  public/private  distinction  in 
American  law. 

1.  The  Supreme  Court  Cases. 

The  Supreme  Court  has  sometimes  considered  the 
permissibility  of  delegations  to  private  parties.  The  most 
prominent  case  is  Carter  v.  Carter  Coal  Co.,30  in  which  the 
Court  invalidated  a  federal  statute  that  allowed  a  majority  of 
miners  and  the  producers  of  two-thirds  of  the  annual  tonnage  of 
coal  to  set  maximum  hours  and  minimum  wages  for  the 
industry: 3 1 


(Continued  from  page  8) 
v.  City  of  West  Branch,  104  S.Ct.  1799  (1984)  (unappealed 
arbitration  does  not  preclude  civil  rights  litigation). 

298  U.S.  238  (1936)  . 

298  U.S.  at  311. 
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The  power  conferred  upon  the  majority  is,  in 
.  .  .  effect,  the  power  to  regulate  the  affairs  of  an 
unwilling  ....  minority.  This  is  legislative  delegation 
its  most  ....  obnoxious  form;  for  it  is  not  even  delegation 
to  an  ...  .  official  or  an  official  body,  presumptively 
disinterested,  .  .  .  but  to  private  persons  whose  interests 
may  be  and  often  .  .  .  are  adverse  to  the  interest  of  others 
in  the  same  .  .  .  business. 

The  Court  stated  an  absolute  principle  condemning  delegations 
to  interested  private  deciders  to  regulate  others:  "in  the  very 
nature  of  things,  one  person  may  not  be  entrusted  with  the 
power  to  regulate  the  business  of  another,  and  especially  that 
of  a  competitor."  Although  its  rhetoric  suggested  reliance  on 
the  delegation  doctrine,  the  Court  held  that  the  statute  denied 
due  process. 

The  Court  had  earlier  suggested  the  delegation  doctrine 
basis,  in  A.L.A.  Schechter  Poultry  Corp.  v.  United  States.32 
While  overturning  the  National  Industrial  Recovery  Act's 
authorization  to  the  President  to  approve  codes  of  fair 
competition  generated  by  industry,  the  Court  asked:33 

3  2  295  U.S.  495  (  1935) . 

33  295  U.S.  at  537. 
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But  would  it  be  seriously  contended  that  Congress  could 
delegate  its  legislative  authority  to  trade  .  .  .  groups  so 
as  to  empower  them  to  enact  the  laws  they  deem  to  be  wise 
and  beneficent  for  .  .  .  their  trade  or  industries?  .  .  . 
Such  a  delegation  of  legislative  power  is  unknown  to  our 
law  and  is  utterly  inconsistent  with  the  constitutional 
prerogatives  and  duties  of  Congress. 

The  Schechter  Court  stressed  the  breadth  of  the  field  within 
which  the  President  and  the  code  drafters  could  roam,  rather 
than  the  potential  for  interested  private  decisions  to  be 
rubber-stamped  by  harried  bureaucrats —  although  the  Court  was 
well  aware  that  the  administration  of  the  NIRA  posed  the  latter 
problems . 3  4 

Notwithstanding  the  New  Deal  Court's  confident  dicta,  the 
path  of  the  case  law  has  wavered.  In  some  earlier  cases,  the 
Court  had  struck  down  land  use  regulations  authorizing  groups 
of  proper tyowners  to  control  some  uses  of  their  neighbors' 
property.35  Yet  the  Court  has  repeatedly  upheld  delegations 


See  L.  Jaffe,  Judicial  Control  of  Administrative  Action 
61-62  (1965). 

Eubank  v.  City  of  Richmond,  226  U.S.  137  (1912); 
Washington  ex  rel.  Seattle  Title  Trust  Co.  v.  Roberge, 
278  U.S.  116  (1928)  . 
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to  interested  private  decisionmakers.36  Distinctions  offered 
to  explain  the  inconsistencies  have  been  thin  to  the  vanishing 
point  (for  example,  that  a  restriction  is  being  relieved  rather 
than  imposed) .  There  is  little  profit  in  reviewing  these  cases 
here.37  It  is  enough  to  say  that  delegations  to  private 
deciders  are  in  jeopardy  if  the  decider  has  an  interest  in  the 
outcome.  To  see  why  there  is  no  broader  rule  that  all  private 
delegations  are  unconstitutional,  it  is  necessary  to  widen  our 
inquiry. 

2.  The  Public/Private  Distinction. 

The  boundary  of  the  public  sector  in  American  life  has 
never  been  distinct.3"  Many  "private  law"  arrangements  bind 
persons  not  consenting  to  them.  Ancient  doctrines  of  property 
and  contract  allow  private  persons  to  make  law,  for  example  by 


E.g. ,  Thomas  Cusack  Co.  v.  City  of  Chicago,  242  U.S.  526 
(1917);  Currin  v.  Wallace,  306  U.S.  1.  15-16  (1939); 
United  States  v.  Rock  Royal  Co-operative,  Inc.,  307  U.S. 
533,  577-78  (1939). 

See  general ly  Liebmann,  supra  note  29;  Jaffe,  Law  Making 
by  Private  Groups,  51  Harv.  L.  Rev.  201  (1937). 

See  generally  Symposium,  The  Public/Private  Distinction, 
130  U.  Pa.  L.  Rev.  1289  (1982). 
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imposing  restrictive  covenants  on  land.3’  Similarly, 
private  groups  are  often  authorized  to  exert  coercive  powers 
over  others.  One  prominent  example  is  the 

collective-bargaining  agreement,  by  which  a  majority  of  workers 
in  a  bargaining  unit  select  a  representative  who  may  bind  them 
all.40  Another  is  the  formation  of  local  governments  by 
petition  of  some  residents  in  a  territory,  against  the  wishes 
of  the  others . 4 1 

Formally  private  action  sometimes  becomes  legally  public 
for  some  purposes.  Thus,  we  struggle  to  define  the  kinds  of 
relationships  between  private  institutions  and  the  state  that 
suffice  for  "state  action"  and  the  invocation  of  constitutional 
restrictions.  The  Supreme  Court  has  recently  been  unwilling  to 
characterize  private  activity  as  state  action  notwithstanding 
substantial  public  financial  support  and  close  regulation; 


The  classic  exposition  of  this  point  is  by  Jaffe,  supra 
note  37. 

See ,  e . g . ,  Switchmen's  Union  v.  National  Mediation  Board, 
320  U.S.  297  (1943)  (under  Railway  Labor  Act,  majority  of 
workers  choose  a  representative;  Board  resolves  disputes 
without  judicial  review) . 

See  generally  Liebmann,  supra  note  29,  at  672-75. 
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instead,  the  Court  looks  for  direct  coercion  or  encouragement 
of  the  particular  decision  in  question.42 

Per  contra ,  formally  public  action  sometimes  has  dominant 
private  aspects.  Statutes  sometimes  authorize  agencies  to 
transform  private  industry  standards  into  government 
regulations.43  And  federal  judges  enforce  consent 
agreements  in  public  law  litigation,  as  negotiated  by  private 
parties . 4  4 

A  number  of  modern  institutions  are  public/private  hybrids. 
These  often  take  the  form  of  government  corporations,  such  as 
the  Tennessee  Valley  Authority,  the  Postal  Service,  or 
Amtrak.45  The  most  important  of  these  hybrids  is  the 
Federal  Open  Market  Committee  (FOMC),  which  forms  and  executes 


See,  e . q . ,  Rendel 1-Baker  v.  Kohn,  457  U.S.  830  (1982); 
Blum  v.  Yaretsky,  457  U.S.  991  (1982);  Jackson  v. 
Metropolitan  Edison  Co.,  419  U.S.  345  (1974). 

R.  Dixon,  Standards  Development  in  the  Private  Sector 
(1978);  Hamilton,  The  Role  of  Nongovernmental  Standards 
in  the  Development  of  Mandatory  Federal  Standards 
Affecting  Safety  or  Health,  56  Tex.  L.  Rev.  1329  (1978). 

Chayes,  The  Role  of  the  Judge  in  Public  Law  Litigation, 
89  Harv.  L.  Rev.  1281  (1976). 

Tierney,  Government  Corporations  and  Managing  the 
Public's  Business,  99  Pol.  Sci.  Q.  73  (1984). 
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the  nation's  monetary  policy.46  The  FOMC  consists  of  the 
seven  members  of  the  Board  of  Governors  of  the  Federal  Reserve 
System,  who  are  government  officers,  and  five  private  bankers. 

In  Melcher  v.  Federal  Open  Market  Committee, 4  7  a 
district  court  upheld  the  constitutionality  of  the  FOMC.  The 
court  noted  that  the  private  members  do  not  have  the  "decisive 
voice"  in  policymaking,  because  the  Board  of  Governors  holds  a 
majority.  The  court  also  distinguished  the  coercive  functions 
of  government  from  monetary  policymaking,  which  is  executed 
through  private  market  transactions.48  Conceding  the 
importance  of  monetary  policy  to  the  nation's  economy,  the 
court  observed  that  many  private  institutions  also  have  great 
impact.  Finally,  it  relied  partly  on  tradition —  monetary 
policy  has  been  committed  to  a  combination  of  public  and 
private  decisionmakers  since  the  days  of  the  Bank  of  the  United 
States . 4  * 


See  generally  W.  Melton,  Inside  The  Fed,  Making  Monetary 
Policy  Ch.  2  (1985) . 

644  F.Supp.  510  (D.D.C.  1986). 

644  F.Supp.  at  523  n.  26. 

McCulloch  v.  Maryland,  17  U.S.  (4  Wheat.)  316  (1819), 
which  upheld  the  constitutionality  of  the  Second  Bank, 
did  not  discuss  problems  of  private  delegation. 
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Melcher  is  symptomatic  of  our  lack  of  any  satisfactory 
normative  or  positive  theories  of  the  public/private 
boundary.50  Plainly,  an  a  priori  constitutional  principle 
condemning  private  delegations  would  require  wholesale 
rearrangements  in  our  law  and  institutions.  Nevertheless,  some 
delegations  are  more  justifiable  than  others —  the  concerns 
expressed  in  the  cases  have  substance.  For  now,  we  must 
content  ourselves  with  the  articulation  of  principles  and 
controls  in  particular  contexts,  aided  by  the  broader 
perspective. 

C .  Delegation  of  Adjudicative  Power  in  Administrative  Law. 

The  constitutionality  of  delegating  adjudicative  power  to 
administrative  agencies  was  established  by  Crowell  v. 

Benson . 5 1  The  context  was  a  worker's  compensation  scheme 
for  longshoremen.  Congress  had  authorized  an  agency  to  decide 
claims  under  adjudicative  procedures  resembling  those  later 


This  note  is  sounded  throughout  the  Symposium,  supra  note 
38. 

285  U.S.  22  (1932) . 
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codified  in  the  Administrative  Procedure  Act  (APA).52  (An 
examiner  was  to  conduct  informal  evidentiary  hearings  on  a 
record.)  The  Court  rejected  a  due  process  assault  on 
administrative  factfinding,  because  judicial  review  could 
assure  the  presence  of  substantial  evidence  for  the  award.  Nor 
did  article  III  require  that  the  subject  matter,  which  was 
within  the  federal  judicial  power,  be  allocated  to  the  courts. 
It  sufficed  that  reviewing  courts  retained  power  to  decide 
issues  of  law.  The  Court  did  hold,  however,  that  courts  must 
perform  independent  review  of  issues  of  constitutional  or 
jurisdictional  fact  going  to  the  power  of  the  agency  in  the 
premises,  such  as  whether  an  accident  had  occurred  on  the 
navigable  waters. 

Although  Crowell  set  the  stage  for  modern  administrative 
adjudication,  much  has  happened  since.  First,  the  two 
limitations  that  the  Court  relied  on  to  justify  shifting 
article  III  business  to  agencies  have  eroded.  Courts  now  defer 
to  agency  determinations  of  law  as  well  as  fact,53  and  the 

52  5  U.S.C.  §§  554-57. 

Chevron,  U.S.A.,  Inc.  v.  Natural  Resources  Defense 
Council,  Inc.,  467  U.S.  837  (1984);  see  general ly  Starr, 
Judicial  Review  in  the  Post-Chevron  Era ,  3  Yale  J.  on 
Reg.  283  (1986)  (noting,  however,  the  marked 

(Continued  on  page  18) 
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doctrines  of  constitutional  and  jurisdictional  fact  have  fallen 
into  desuetude.54  Second,  administrative  adjudication  and 
its  surrounding  doctrines  have  evolved  in  ways  that  merit  brief 
summary  here. 

Crowell  evinced  two  concerns  that  remain  pertinent  today, 
the  extent  of  Congressional  power  to  allocate  judicial  power  to 
other  entities  and  the  fairness  of  adjudication  performed 
outside  court.  I  discuss  each  in  detail  below,  and  pause  to 
introduce  the  latter  now.  Modern  administrative  law  ensures 
fair  adjudication  partly  through  structure,  and  partly  through 
procedure.  Many  agencies  draw  their  membership  from  regulated 
groups,  in  stated  pursuit  of  expertise.  Typically,  such  an 
agency  both  investigates  and  adjudicates.  The  combination  aids 
policymaking;  problems  of  bias  and  interest,  however, 
necessarily  arise.  These  are  dealt  with  partly  by 
organizational  separation  of  the  investigative  and  adjudicative 


(Continued  from  page  17) 

inconsistency  with  which  the  Court  has  applied  this 
doctrine) . 

Monaghan,  Constitutional  Fact  Review,  85  Colum.  L.  Rev. 
229,  247-63  (1985). 
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staffs  below  the  level  of  the  heads  of  the  agency.55  Also, 
the  administrative  law  judges  or  their  analogues  usually  enjoy 
statutory  guarantees  of  their  independence,54  and  are 
required  to  follow  specified  procedures  designed  to  balance 
informality  and  accuracy.57 

The  Supreme  Court  has  upheld  this  general  arrangement 
against  due  process  attack.58  The  Court  is  prepared  to 
credit  the  protections  flowing  from  separation  of  functions  and 
procedural  guarantees.* * * * 5’  Moreover,  the  Court  recognizes 
that  obtaining  the  policymaking  advantages  of  combined 
functions  at  the  top  of  the  agency  has  some  cost  to 
adjudicative  neutrality.80  Nevertheless,  the  Court  has  made 

55  See  general ly  As i mow.  When  the  Curtain  Falls:  Separation 

of  Functions  in  the  Federal  Administrative  Agencies.  81 

Colum.  L.  Rev.  759  (1981). 

58  See  5  U.S.C.  §§  3105,  5372,  7521. 

5  7  See  5  U.S.C.  §§  554-57. 

58  Withrow  v.  Larkin,  421  U.S.  35  (1975)(state  board  of 
medical  examiners  could  both  investigate  and  decide 
charges  against  a  doctor) . 

58  See  Marshall  v.  Jerrico,  Inc.,  446  U.S.  238  (1980) 
(administrator  acting  as  prosecutor  could  make 

(Continued  on  page  20) 

80  See  Friedman  v.  Rogers,  440  U.S.  1,  18  (1979) 

(legislature  can  draw  administrators  from  an  organization 

(Continued  on  page  20) 
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it  clear  that  a  scheme’s  particular  characteristics  can  present 
unacceptable  dangers  of  bias  or  interest.61 


D .  An  Approach  to  the  Constitutional  Issues. 

At  this  point  in  the  discussion,  we  can  derive  some  general 
precepts  for  analysis.  First,  both  administrative  law  and  the 
private  delegation  cases  display  a  basic  ambivalence  about  the 
decider’s  neutrality--  the  benefits  of  obtaining  knowledgeable 


(Continued  from  page  19) 

preliminary  assessment  of  civil  penalties  that  could 
become  available  to  the  agency;  administrative  law  judge 
adjudicated  the  penalties.) 

(Continued  from  page  19) 

sympathetic  to  the  rules  to  be  enforced);  Hortonville 
Joint  School  Dist.  No.  1  v.  Hortonville  Education  Ass'n, 
426  U.S.  482  (1976)  (school  board  could  both  negotiate 
with  teachers  and  discharge  them  for  illegal  strike  after 
negotiations  failed);  FTC  v.  Cement  Institute,  333  U.S. 
683  (1948)  (FTC  Commissioners  could  both  testify  before 
Congress  regarding  the  illegality  of  a  practice  and  later 
adjudicate  the  matter). 

For  example,  in  Gibson  v.  Berryhill,  411  U.S.  564  (1973), 
the  Court  would  not  allow  a  licensing  board  drawn  from 
one-half  of  a  state’s  optometrists  to  decide  whether  the 
other  half  were  engaged  in  unprofessional  conduct.  See 
also  Turney  v.  Ohio,  273  U.S.  510  (1927)  (town  mayor  could 
not  adjudicate  where  fines  paid  his  salary);  Ward  v. 
Village  of  Monroeville,  409  U.S.  57  (1972)  (Turney 
controlled  where  fines  formed  a  substantial  part  of 
municipal  revenues). 
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or  autonomous  decisionmaking  are  gained  at  the  risk  of 
introducing  unacceptable  levels  of  bias  or  interest.  This 
ambivalence  also  affects  administrative  law  outside  the 
adjudicative  context,  in  ways  that  are  pertinent  to  the 
analysis  here.  Traditional  views  of  policymaking  as  the 
neutral  and  expert  elaboration  of  the  public's  will  have  given 
way  to  theories  that  recognize  and  try  to  control  private 
influences.  Current  theories  of  legislation  emphasize  its 
capacity  to  provide  private  goods  for  special  interests;*2 
controversy  surrounds  the  extent  to  which  courts  should  try  to 
offset  this  tendency.*3  And  administrative  law  has  recently 
seen  the  ascendancy  of  an  interest  representation  model  of 
policymaking.*4  Here  too,  there  are  countercurrents.  Some 
views  of  the  administrative  process  emphasize  the  opportunity — 
and  the  duty--  of  administrators  to  seek  their  best  conception 


See  generally  Aranson,  Gellhorn  &  Robinson,  A  Theory  of 
Legislative  Delegation,  68  Corn.  L.  Rev.  1  (1982). 

Compare,  e . g . ,  Macey,  Promoting  Public-Regarding 
Legislation  Through  Statutory  Interpretation:  An  Interest 

Group  Model,  86  Colum.  L.  Rev.  223  (1986),  with  Posner, 
Economics,  Politics,  and  the  Reading  of  Statutes  and  the 

Constitution,  49  U.  Chi.  L.  Rev.  263  (1982). 

Stewart,  The  Reformation  of  American  Administrative  Law, 
88  Harv.  L.  Rev.  1669  (1975). 
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of  the  public  interest,  constrained  as  decision  may  be  by  the 
reality  of  private  pressure.65 

To  promote  public-regarding  policy,  modern  administrative 
law  relies  on  simultaneously  fostering  and  controlling  the 
oversight  activities  of  all  three  branches  of  government.66 
When  decision  is  shifted  from  public  to  private  hands,  we  lose 
some  or  all  of  these  monitoring  devices.  If  we  can  identify 
substitutes  that  will  tolerably  conform  private  decision  to  the 
public  interest,  a  delegation  should  survive. 

It  may  be  that  in  most  situations  where  private  delegations 
are  upheld,  the  courts  perceive  an  overall  congruence  of 
interest  between  the  private  deciders  and  the  public.  Thus,  in 
monetary  policymaking  the  private  bankers  and  the  members  of 
the  Board  of  Governors  share  an  interest  in  the  long-run 
stability  of  the  currency.  Similarly,  we  allow  self-regulation 
by  securities  exchanges  or  government  regulation  by  members  of 
professional  groups  because  of  their  need  to  maintain  public 
confidence.  Manifestly,  reliance  on  private  interest  to 


Sunstein,  Interest  Groups  in  American  Public  Law,  38 
Stan.  L.  Rev.  29  (1985). 

See  generally  Bruff,  Legislative  Formality, 
Administrative  Rationality,  63  Tex.  L.  Rev.  207  (1984). 
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achieve  public  purposes  produces  imperfect  results,  but  so  do 
the  alternatives. 

We  also  use  shared  interests  within  groups  to  promote 
fairness  when  they  regulate  themselves.  For  example,  a  premise 
of  collective  bargaining  is  that  workers  derive  net  advantages 
from  negotiating  with  management  as  a  group,  whatever  their 
internal  disagreements.*7  And  the  state  bar  is  expected  to 
understand  the  pressures  that  lawyers  face.  Here,  the  danger 
is  that  shared  group  interests  will  subordinate  the  interests 
held  in  common  with  the  public. 

The  foregoing  considerations  suggest  that  arbitration  can 
find  a  place  in  the  administrative  state.  The  central  premise 
of  arbitration,  that  the  parties’  consent  to  the  process  and 
practical  guarantees  of  the  decider's  neutrality  justify 
informal  and  final  procedure,  serves  the  important  purpose  of 
neutralizing  bias.  The  overall  similarity  of  arbitral  and 
administrative  processes  demonstrates  the  extent  to  which  their 
purposes  are  the  same.  Indeed,  the  nature  of  arbitration  calls 
to  mind  an  observation  that  Judge  Friendly  made  while 
discussing  administrative  procedure:  "the  further  the  tribunal 


Jaffe,  supra  note  37,  at  235. 
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is  removed  from  .  .  .  any  suspicion  of  bias,  the  less  may  be 
the  need  for  other  procedural  safeguards."68 

Two  principles  should  guide  our  approach  to  the 
constitutional  issues.  First,  the  optimal  level  of  specificity 
for  constitutional  rules  that  organize  the  government  is  low. 
This  is  true  for  several  reasons.  The  government  is  vast  and 
diverse;  perforce,  even  statutes  with  government-wide  effect 
(e.g.,  the  APA)  are  phrased  in  generalities.  Moreover, 
prediction  of  the  effects  of  rules  on  institutions  is 
hazardous,  even  in  the  short  run.6’  And  the  obstacles  to 
altering  constitutional  rules  are  considerable,  even  when  they 
are  generated  by  the  courts. 

Second,  deference  is  due  to  agency  choice  of  procedure, 
whether  the  issue  is  statutory  authorization70  or 
constitutionality.71  Whether  analysis  of  process  is 

Friendly,  “Some  Kind  of  Hearing,"  123  U.  Pa.  L.  Rev. 

1267,  1279  (1975). 

For  an  illustrative  account  of  the  unanticipated  effects 
of  constitutional  jurisprudence  on  bureaucracies  and 
their  clients,  see  Mashaw,  The  Management  Side  of  Due 
Process:  Some  Theoretical  and  Litigation  Notes  on  the 

(Continued  on  page  25) 

70  Vermont  Yankee  Nuclear  Power  Corp.  v.  Natural  Resources 
Defense  Council,  Inc.,  435  U.S.  519  (1978). 

71  Mathews  v.  Eldridge,  424  U.S.  319  (1976). 
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characterized  as  policy,  statutory  authority,  or 
constitutionality,  the  acceptability  of  procedure  is  a  function 
of  the  particular  issues  to  be  decided.72  Agencies  are 
usually  best  situated  to  weigh  the  factors  bearing  on  choice  of 
procedure,  in  search  of  the  best  alternative. 

Appraising  the  consistency  of  government  arbitration  with 
articles  II  and  III  of  the  Consitution  involves  separation  of 
powers  analysis.  Here  a  fundamental  distinction  must  be  made 
in  order  to  understand  the  cases.  Separation  of  powers  cases 
involving  the  aggrandizement  of  one  branch  at  the  expense  of 
another  present  greater  problems  than  those  involving  only  a 
possible  interference  with  the  prerogatives  of  one  branch.73 
In  the  aggrandizement  cases,  the  Court  has  favored  a  formalist 
approach  that  reasons  logically  from  the  constitutional  text 
and  what  is  known  about  the  framers’  intentions.74  The 

(Continued  from  page  24) 

Assurance  of  Accuracy,  Fairness,  and  Timeliness  in  the 

(Continued  on  page  26) 

See  Robinson,  The  Making  of  Administrative  Policy; 

Another  Look  at  Rulemaking  and  Adjudication  and 

(Continued  on  page  26) 

73  Strauss,  Separation  of  Powers  in  Court,  A  Foolish 

Inconsistency? ,  —  Corn.  L.  Rev.  -  (forthcoming,  1987). 

E . g . ,  INS  v.  Chadha,  462  U.S.  919  (1983);  Bowsher  v. 

Synar,  106  S.Ct.  3181  (1986). 
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consequence  is  to  draw  relatively  bright  lines  between  the 
functions  of  the  branches.75  In  the  interference  cases,  the 
Court  has  used  a  functional  approach  that  inquires  whether  the 
core  responsibilities  of  the  branch  in  question  have  been 
impaired. 7 ‘ 

There  may  be  several  reasons  for  the  use  of  two  doctrinal 
approaches.  In  cases  involving  the  relations  of  the 
constitutional  branches  inter  se,  formalism  offers  the 
advantages  of  preserving  clear  lines  of  political 
accountability  and  of  minimizing  evasions  of  constitutional 
strictures.77  In  cases  involving  the  distribution  of 
functions  within  the  "fourth  branch”  of  the  bureaucracy, 
however,  the  simplicities  of  formalism  fit  so  badly  with  the 
complexities  of  administration  that  the  Court  shifts  to  a 

(Continued  from  page  25) 

Adjudication  of  Social  Welfare  Claims,  59  Corn.  L.  Rev. 
772  (1974). 

(Continued  from  page  25) 

Administrative  Procedure  Reform,  118  U.  Pa.  L.  Rev.  485, 
536-37  (1970). 

75  See  generally  Bruff,  On  the  Constitutional  Status  of  the 
Administrative  Agencies,  36  Am.  U.  L.  Rev.  491  (1987). 

75  E . g . ,  Nixon  v.  Administrator  of  General  Services,  433 

U.S.  425  (1977);  CFTC  v.  Schor,  106  S.  Ct .  3245  (1986). 

77  Bruff,  supra  note  75,  at  506-09. 
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functional  inquiry  into  the  overall  relationships  between  the 
constitutional  branches  and  the  agencies.7*  The  functional 
test  is  far  more  permissive  of  diverse  government  structure 
than  is  formalism. 

Thus,  several  considerations  suggest  that  formalist 
analysis  will  prove  inapposite  to  government  arbitration. 

First,  the  aggrandizement  concerns  that  prompt  use  of  the 
approach  are  absent.  Second,  we  are  wise  to  minimize 
constitutional  prescription  in  this  area.  And  third,  the  need 
to  defer  to  legislative  or  administrative  choice  of  process 
suggests  a  constitutional  test  containing  flexibility. 

II.  EXECUTIVE  BRANCH  SUPERVISION. 

The  President’s  constitutional  powers  "are  not  fixed,  but 
fluctuate, " 7 9  depending  on  the  context  in  which  they  are 
considered.  His  needs  to  supervise  administration  vary 
according  to  the  subject  matter.  His  claims  are  strongest 
where  he  has  independent  constitutional  powers,  as  in  foreign 
affairs,  and  weakest  where  individual  liberties  enjoy  their  own 


Strauss,  supra  note  5. 

Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  635 
(1952)  (Jackson,  J.  concurring). 
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constitutional  protection.*0  In  addition.  Congress  may 
control  executive  oversight  within  limits  that  are  presently 
uncertain.*1  For  example,  by  placing  some  functions  in 
independent  agencies.  Congress  has  expressed  its  desire  that 
executive  oversight  be  minimized.*2 

It  is  possible  for  Congress  to  insulate  a  function  from  the 
oversight  of  all  three  constitutional  branches  in  a  way  that 
hampers  political  accountability  or  allows  arbitrariness. 

Courts  often  approach  this  guestion  as  a  due  process  issue  of 
the  permissibility  of  private  delegations,  as  I  noted  above. 
Still,  there  is  a  distinct  question  here  that  relates  to 
executive  supervision.  Some  functions  are  neither  reviewable 
in  court  nor  readily  amenable  to  effective  congressional 
oversight.  Examples  include  foreign  affairs  and  monetary 


Bruff,  Presidential  Power  and  Administrative  Rulemaking, 
88  Yale  L.J.  451,  495-98  (1979). 

See  generally  G.  Robinson,  E.  Gellhorn  &  H.  Bruff,  The 
Administrative  Process  117-31  (3d  ed .  1986). 

Notwithstanding  a  current  debate  on  the  constitutional 
status  of  the  independent  agencies,  see  generally 
Symposium,  "The  Uneasy  Constitutional  Status  of  the 
Administrative  Agencies,"  36  Am.  U.  L.  Rev.  277  (1987); 
Miller,  Independent  Agencies,  1986  Sup.  Ct .  Rev.  41,  the 
Supreme  Court  continues  to  treat  them  as  a  viable  part  of 
the  government.  E . q . ,  CFTC  v.  Schor,  106  S.Ct.  3245 
(1986);  see  Bowsher  v.  Synar,  106  S.Ct.  3181,  3188  n.  4 
(1986). 


-28- 


991 


policymaking.  For  such  functions,  the  nature  and  extent  of 
ties  to  the  executive  largely  define  the  sufficiency  of 
governmental  control.  Therefore,  weak  ties  to  the  executive 
are  less  justifiable  if  oversight  by  the  other  branches  is 
disabled,  and  more  justifiable  if  it  survives. 

Agency  procedure  also  affects  presidential  power. 
Adjudication  enjoys  constitutional*3  and  statutory* * 
protections  from  outside  interference  by  anyone,  including  the 
President.  In  contrast,  rulemaking  is  subject  to  increasingly 
ambitious  executive  management.** 5 

Relationships  between  the  executive  and  private  deciders 
should  fluctuate  according  to  these  variables  of  subject 
matter,  government  structure,  and  procedure.  If  ties  of 
certain  kinds  between  officers  and  deciders  can  be  identified 
as  consistent  with  the  nature  of  the  executive's  supervisory 
needs  for  the  particular  context,  article  II  concerns  should  be 
satisfied. 


Pi  1 lsbury  Co.  v.  FTC,  354  F.2d  952  (5th  Cir.  1966). 

5  U.S.C.  §  557(d)  . 

See  generally  Symposium,  Cost-Benefit  Analysis  and  Agency 
Decision-Making:  An  Analysis  of  Executive  Order  No. 

12,291,  23  Ariz.  L.  Rev.  1195  (1981). 
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A .  The  Scope  of  the  Appointments  Clause. 

In  Buckley  v.  Valeo,*6  the  Supreme  Court  held  that 
Congress  could  not  appoint  members  of  the  Federal  Election 
Commission.  The  Court  read  the  appointments  clause*7  to 
govern  the  selection  of  anyone  "exercising  significant 
authority  pursuant  to  the  laws  of  the  United  States."**  In 
defining  that  phrase,  the  Court  distinguished  informational  and 
investigative  functions,  which  did  not  need  to  be  performed  by 
"Officers  of  the  United  States,"  from  the  FEC's  enforcement 
powers,  such  as  litigating,  rulemaking,  and  adjudicating,  which 
could  only  be  performed  by  officers  or  their  employees. *’ 
Buckley  is  a  rather  formalist  opinion  with  no  obvious 
limits  to  its  logic.70  It  can  easily  be  read  to  require 
that  all  execution  of  the  laws  be  kept  in  the  hands  of  federal 
employees.  Nevertheless,  the  Court's  distinctions  are  surely 


8  6 

424  U.S.  1  (1976) . 

8  7 

U.S.  Const.,  Art.  II,  §  2,  cl. 

2  . 

8  8 

424  U.S.  at  126. 

8  9 

The  Court  noted  that  employees 
subordinate  to  officers  of  the 
n . 162  . 

are  "lesser  functionaries 
United  States."  .Id.  at  126 

9  0 

Bruff,  supra'note  75,  at  500. 
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related  to  the  context  of  the  case.  The  Court  was  considering 
whether  Congress  could  assume  the  President's  appointments 
power,  not  whether  it  could  authorize  or  require  the  delegation 
outside  the  government  of  some  functions  that  could  be 
performed  by  the  executive.  The  problem  of  congressional 
aggrandizement  disappears  when  Congress  allocates  the 
appointment  power  elsewhere.’1  The  need  to  prevent 
interference  with  core  functions  suggests  an  inquiry  whether 
the  President  is  denied  a  supervisory  role  that  is  necessary  to 
his  duty  to  oversee  the  execution  of  the  laws. 

Thus,  Buckley  raises  but  does  not  resolve  the  question  of 
most  interest  here:  what  relationships  between  an  officer  and  a 
decider  are  necessary  to  satisfy  concerns  related  to  the 
appointments  clause?  A  priori,  the  variety  of  possible 
relationships  between  the  executive  and  those  who  actually  make 
policy  suggests  the  inadvisability  of  a  constitutional  rule 
that  focuses  on  formal  appointment  or  employment  provisions. 

This  point  is  illustrated  by  Melcher ,  in  which  the  district 
court  declined  to  extend  Buckley  to  condemn  the  composition  of 

*'  See  Melcher  v.  Federal  Open  Market  Committee,  644  F. 

Supp.  510,  520  (D.D.C.  1986)  (distinguishing  both  Buckley 
and  Bowsher  v.  Synar,  106  S.  Ct .  3181  (1986),  as 
involving  "attempts  to  enlarge  the  legislative  authority 
at  the  expense  of  that  of  the  Executive  Branch.") 
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the  Federal  Open  Market  Committee.  Seven  FOMC  members  (the 
Board  of  Governors  of  the  Federal  Reserve  System)  are 
unquestionably  "Officers  of  the  United  States."  The  other  five 
are  private  bankers  selected  by  the  boards  of  directors  of  the 
regional  Federal  Reserve  Banks.92  The  court  declined  to 
characterize  the  private  members  of  the  FOMC  as  government 
officers,  although  the  Board  of  Governors  supervises  them  in 
their  other  capacity  as  officers  of  the  various  Reserve 
Banks.93  The  court  pointed  to  the  absence  of  any  clear 
authority  for  the  supervision  of  these  individuals  in  their 
role  as  FOMC  members. 

This  conclusion  is  consistent  with  any  of  three  readings  of 
Buckley .  First,  courts  could  ask  only  whether  a  decider  is 
technically  a  government  employee.  Second,  they  could  ask 
whether  the  decider  is  in  substance  a  government  employee.  As 
Melcher  illustrates,  there  are  many  possible  relationships 
short  of  full-time  employment.  Courts  could  assess  each  one  to 
determine  whether  the  person  is  effectively  under  the  control 


The  boards,  in  turn,  are  composed  of  two-thirds  private 
members  and  one-third  Board  of  Governors  appointees. 

The  Board  of  Governors  approves  their  selection  and 
compensation,  and  can  dismiss  them  for  cause.  12  U.S.C. 
§§  248(f),  307,  341. 
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of  an  officer.  Third,  the  courts  could  ask  a  more  focused 
question:  is  the  particular  activity  in  question  sufficiently 
controlled  by  an  officer?  This  third  inquiry  seems  the  most 
appropriate,  since  it  draws  attention  to  the  precise  needs  of 
the  executive  for  a  supervisory  role. 

The  functions  that  Buckley  denied  to  congressional 
appointees  all  involve  the  coercion  of  primary  conduct  by 
government.  Perhaps  in  that  context  the  executive  may  never 
delegate  its  responsibilities.  Buckley,  however,  distinguished 
investigation  from  enforcement  for  an  unrelated  reason,  the 
need  for  Congress  to  investigate  as  an  aid  to  legislation. 
Moreover,  it  is  easy  to  exaggerate  the  differences  between 
coercive  and  noncoercive  governmental  action.  As  economists 
are  fond  of  reminding  us,  the  carrot  and  the  stick  both 
influence  behavior.  Nevertheless,  legal  controls  on  government 
monitor  coercive  activities  most  closely.9*  Functional 
analysis  can  give  some  weight  to  the  degree  of  coercion  present 
in  an  activity,  without  resting  decision  exclusively  on  that 
factor.  The  diverse  subject-matter  of  federal  policymaking 
suggests  that  all  should  not  hinge  on  a  single  characteristic. 


See ,  e . q . ,  Heckler  v.  Chaney,  105  S.Ct.  1649,  1656 
(1985)  . 
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Suggestions  have  arisen  that  arbitration  be  employed  in 
some  enforcement  contexts,  such  as  the  revocation  of  permits 
for  hazardous  waste  f aci lities . ’ 5  It  should  be  possible  to 
define  a  role  for  arbitration  in  enforcement,  if  certain  limits 
are  set.  The  executive  has  traditionally  enjoyed  wide 
prosecutorial  discretion,  because  the  component  activities  of 
gathering  information,  setting  priorities,  and  allocating 
resources  affect  many  of  the  agency's  responsibilities  and  are 


difficult  to  monitor  effectively  from  the  outside. 


Hence 


it  would  divest  the  executive  of  core  functions  to  allow  an 
arbitrator  to  decide  whom  to  prosecute,  or  to  decide  other 
issues  that  implicate  general  enforcement  policy. 

Private  neutrals  could,  however,  play  a  number  of  other 
roles.  First,  they  could  influence  enforcement  in  ways  that  do 
not  formally  displace  executive  discretion.  Here,  illustration 
is  provided  by  ADR  procedures  other  than  arbitration.  A 
portion  of  the  ACUS  recommendation  would  apply  various  ADR 
technigues  to  settlement  of  litigation,  including  negotiation. 


Robinson,  U.S.  Environmental  Protection  Agency  Institutes 
Alternative  Dispute  Resolution  in  its  Enforcement 
Program,  18  Dis.  Res.  News  (ABA  Com.  on  Dis.  Res.  1986). 

See  Heckler  v.  Chaney,  105  S.Ct.  1649,  1656  (1985);  FTC 
v.  Universal-Rundle  Corp.,  387  U.S.  244  (1967). 
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mediation,  and  "minitrials 7  All  of  these  techniques 
leave  actual  settlement  authority  in  the  hands  of  government 
officers.  The  recommendation  would,  however,  expose 
settlements  involving  major  public  policy  issues  or  third  party 
effects  to  notice  and  comment.98  This  reminds  us  of  the 
values  served  by  exposing  deciders  to  outside  influences —  the 
process  does  not  rely  solely  on  interested  parties  and  the  ADR 
neutral,  whose  perspective  may  be  limited,  in  settling  cases 
having  implications  beyond  their  facts. 

Second,  it  should  be  permissible  to  arbitrate  fact 
questions  underlying  an  enforcement  dispute.  Here,  efficiency 
gains  from  informal  process  are  possible  without  sacrificing 
the  executive’s  needs  to  set  overall  enforcement  priorities  and 
policy . 

Finally,  although  the  issue  is  more  difficult,  it  should  be 
permissible  to  arbitrate  the  application  to  a  particular 
respondent  of  settled  criteria  for  such  sanctions  as  permit 


1  CFR  §  305.86-3,  part  D.  Minitrials  are  abbreviated 
summaries  of  trial  evidence,  presented  before  principal 
officers  of  the  litigants  who  are  authorized  to  settle 
the  case. 

At  present,  consent  agreements  are  sometimes  subjected  to 
notice  and  comment  procedures.  G.  Robinson,  E.  Gellhorn 
&  H.  Bruff,  supra  note  81,  at  549. 
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revocation.  The  executive  retains  control  of  overall  policy  by 
formulating  the  standards  for  sanctions.  Still,  an  important 
aspect  of  prosecutorial  discretion  concerns  law-applying —  the 
decision  whether  to  compromise  a  charge  or  to  take  it  to  trial. 
And  as  I  have  noted,  administrative  law  has  accommodated  the 
combination  of  prosecutorial  and  adjudicative  functions  in  a 
single  agency,  with  appropriate  safeguards.’’  Nevertheless, 
due  process  values  are  served  by  reducing  the  potential  for 
bias  that  attends  the  selection  of  sanctions  by  the 
investigating  office.100 

Thus,  government  arbitration  creates  tension  between  two 
constitutional  values,  executive  power  and  due  process.  We  can 
accommodate  them  by  retaining  executive  control  over  broad 
issues  of  policy,  while  allocating  some  functions  of  applying 


See  Marshall  v.  Jerrico,  Inc.,  446  U.S.  238  (1980) 
(administrator  acting  as  prosecutor  could  make 
preliminary  assessment  of  civil  penalties  that  could 
become  available  to  the  agency;  administrative  law  judge 
adjudicated  the  penalties.) 

100  See  Hortonville  Joint  School  Dist.  No.  1  v.  Hortonville 
Education  Ass’n,  426  U.S.  482  (1976)  (school  board  could 
both  negotiate  with  teachers  and  discharge  them  for 
illegal  strike  after  negotiations  failed).  In 
Hortonvi lie,  provision  of  a  neutral  decider  would  have 
eliminated  the  need  for  the  Court  to  inquire  whether  the 
facts  raised  a  sufficient  danger  of  bias  to  deny  due 
process . 
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policy  to  private  neutrals.  The  consequent  reduction  in 
executive  power,  although  real,  should  be  kept  in  perspective. 
Comparison  of  a  private  delegation  with  the  government  function 
it  displaces  should  include  consideration  of  the  legal 
constraints  on  that  function,  to  see  how  much  discretion  the 
executive  is  actually  losing. 

A  brief  look  at  the  use  of  ADR  techniques  in  rulemaking 
will  illustrate  this  point.  Rulemaking  draws  the  President's 
supervisory  role  directly  into  question,  because  it  concerns 
generalized  policy.101  Nevertheless,  we  subject  rulemakers 
to  various  "outside"  influences.  The  original  purpose  of  the 
APA's  notice  and  comment  procedures  was  simply  to  provide 
affected  persons  an  opportunity  to  educate  the 
policymakers.102  Today,  administrative  law  pursues  a  more 
ambitious  goal —  to  use  diverse  outside  pressures  to  encourage 
rulemakers  to  follow  the  public  interest.103 

101  Cutler  &  Johnson,  Regulation  and  the  Political  Process, 

84  Yale  L. J.  1395  (1975)  . 

102  Nathanson,  Probing  the  Mind  of  the  Administrator:  Hearing 
Variations  and  Standards  of  Judicial  Review  Under  the 

Administrative  Procedure  Act  and  Other  Federal  Statutes, 

75  Colum.  L.  Rev.  721,  754-55  (1975). 

103  See  general ly  Office  of  the  Chairman,  Administrative 
Conference  of  the  United  States,  A  Guide  to  Federal 
Agency  Rulemaking  (1983). 
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Under  the  ACUS  recommendation  on  negotiated  rulemaking, 
private  groups  negotiate  a  proposed  rule,  which  then  undergoes 
the  usual  notice  and  comment  process.  This  process  does  not 
differ  sharply  from  the  bargaining  that  can  occur  informally 
under  notice  and  comment  procedures.104  Final  policy 
decisions  remain  with  the  government.105  Nothing  in  Buckley 
suggests  that  an  officer  may  not  be  influenced  by  others,  as 
long  as  he  retains  the  power  to  decide.106 

It  is  one  thing,  however,  to  constrain  executive 
discretion,  and  another  to  shift  decisions  to  private  hands. 
The  possibility  of  unduly  sacrificing  executive  responsibility 
in  favor  of  due  process  values  attends  the  use  of  arbitration 
in  any  policy-laden  context,  such  as  public  employee  labor 
relations  and  money  claims  against  the  government.  Here  we 


104  Moreover,  modern  agencies  often  employ  private 
consultants  in  rulemaking,  and  may  rely  substantially  on 
them  in  the  deliberative  process,  as  long  as  they  do  not 
abdicate  the  ultimate  statutory  responsibility  for 
decision.  United  Steelworkers  of  America  v.  Marshall, 

647  F . 2d  1189  (D.C.  Cir.  1980). 

105  1  CFR  §  305.82-4:  "The  final  responsibility  for  issuing 
the  rule  would  remain  with  the  agency."  See  Harter, 
supra  note  7,  at  109. 

106  See  also  Sunshine  Anthracite  Coal  Co.  v.  Adkins,  310  U.S. 
381  (1940)  (coal  producers  may  propose  minimum  prices  to 
agency  that  can  approve,  disapprove,  or  modify  them). 
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must  seek  appropriate  and  effective  ways  for  the  executive  to 
control  private  neutrals.  If  such  controls  are  available,  it 
should  be  permissible  for  Congress  or  the  agencies  to  choose 
arbitration . 

8 .  Selecting  Arbitrators . 


The  ACUS  recommendations  concerning  voluntary  or  mandatory 
arbitration  involve  adjudication.107  Here,  as  I  will 
discuss,  the  federal  courts  assert  a  supervisory  role. 
Nonetheless,  Buckley  retains  some  force.  Even  where  the 
President’s  supervisory  powers  are  limited,  as  with  independent 
agencies  and  adjudicators,  he  retains  his  power  to  appoint  the 
deciders,  and  a  general  interest  in  their  performance.108 
Moreover,  administrative  adjudication  is  often  used  for 
policymaking;109  to  that  extent,  the  President  has  a 


107  1  CFR  §  305.86-3,  parts  B  &  C. 

108  See ,  e . g .  ,  J.  Landis,  Report  on  Regulatory  Agencies  to 
the  President-Elect,  Sen.  Comm,  on  the  Judiciary,  86th 
Cong.,  2d  Sess.  33  (Comm.  Print  1960):  "The  congestion  of 
the  dockets  of  the  agencies,  the  delays  incident  to  the 
disposition  of  cases,  the  failure  to  evolve  policies 
pursuant  to  basic  statutory  requirements  are  all  a  part 

(Continued  on  page  40) 

109  NLRB  v.  Bell  Aerospace  Co.,  416  U.S.  267  (1974). 


-39- 


1002 


substantial  claim  to  overall  supervision,  not  including 
intervention  in  a  particular  pending  case.110 

The  ACUS  recommends  against  arbitration  in  cases  involving 
major  new  policies  or  precedents,  significant  third  party- 
effects,  or  special  needs  to  honor  existing  precedent.  These 
are  cast  as  broad  generalizations;  at  that  level,  they  are 
unexceptionable.  I  discuss  the  last  of  them  in  connection  with 
judicial  power;  for  the  others,  discretion  should  be  exercised 
within  rather  than  outside  the  government.  All  three 
constitutional  branches  have  oversight  claims.  And  affected 
third  parties,  who  have  not  consented  to  the  use  of  private 
deciders,  are  entitled  to  the  protections  that  administrative 
law  and  government  structure  provide.  Still,  it  is  necessary 
to  guard  against  overgenerality.  Adjudication  often  has 
visible  effects  beyond  the  parties.  Within  limits,  the 
presence  of  such  effects  should  not  rule  out  arbitration. 

Under  the  recommendations,  agencies  usually  control  whether 
to  resort  to  arbitration.  Mandatory  arbitration  is  suggested 


(Continued  from  page  39) 
10S  of  the  President's  constitutional  concern  to  see  that  the 
laws  are  faithfully  executed." 

110  See  ABA  Comm,  on  Law  and  the  Economy,  supra  note  2,  at 
79,  82. 
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only  for  controversies  between  private  parties,  not  those 
involving  the  government  as  a  party.  The  need  for  executive 
choice  of  process  is  weak  when  the  government  is  acting  only  as 
arbiter  of  disputes  between  citizens.  Where  the  government's 
own  interests  are  at  stake,  voluntary  arbitration  allows 
agencies  to  choose  the  use  of  a  private  neutral,  either  before 
or  after  controversy  arises.  For  example,  if  an  officer  is 
authorized  to  settle  claims,  efficiency  gains  can  result  from 
referring  some  of  them  to  a  third  party  for  expeditious 
handling.  That  frees  the  officer's  time  for  more  important 
cases.  Due  process  values  are  also  served  by  referral  of 
claims  against  the  government —  the  avoidance  of  undue 
interest,  or  an  appearance  of  it,  in  the  outcome.  Moreover, 
voluntary  arbitration  can  draw  some  support  from  Buckley  and 
Melcher ,  because  of  its  noncoercive  nature. 

Where  the  executive  has  a  substantial  interest  in  the 
outcome,  methods  of  structuring  arbitration  and  selecting 
arbitrators  can  reflect  that  interest  in  a  compromise  with 
strict  neutrality.  The  legality  of  a  private  delegation  often 
depends  on  a  court's  judgment  whether  the  composition  of  the 
deciding  group  is  representative  of  the  interests 
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affected.111  Thus,  the  goal  of  arbitral  schemes  should  be 
balance  rather  than  unalloyed  neutrality.  Frequently,  those 
selecting  private  deciders  must  weigh  the  benefits  of  expertise 
in  the  subject  matter  against  the  costs  to  neutrality  from  the 
source  of  the  expertise,  for  instance  prior  service  in  the 
agency  or  industry.  The  Administrative  Conference  has 
recognized  the  inevitability  of  these  tradeoffs  in  its 
recommendation  on  acquiring  the  services  of  ADR  neutrals.112 

There  are  several  ways  to  pursue  balance  in  arbitration. 
First,  the  choice  to  arbitrate  can  be  vested  with  a 
public/private  body.  For  example,  arbitration  of  contract 
impasses  with  federal  workers  occurs  on  the  approval  of  the 
Federal  Service  Impasses  Panel,  a  part-time  body  composed 
partly  of  government  employees.113  This  approach  responds 
to  the  fact  that  "interest"  arbitration,  which  resolves 
distributional  issues  between  the  parties  on  a  prospective 


1 1 1  Note,  Rethinking  Regulation:  Negotiation  as  an 
Alternative  to  Traditional  Rulemaking,  94  Harv.  L.  Rev. 
1871,  1883  &  n. 66  (  1981)  . 

112  1  CFR  §  305.86-8;  see  general ly  Ruttinger,  Acquiring  the 
Services  of  Neutrals  for  Alternative  Disputes  Resolution 
and  Negotiated  Rulemaking,  Report  for  the  Administrative 
Conference  of  the  United  States  (1986). 

113  5  U.S.C.  §  7119 . 


-42- 


1005 


basis,  is  materially  more  policy-oriented  than  "grievance" 
arbitration,  which  considers  rights  under  preexisting 
arrangements . 1 1 4 

Second,  if  a  multimember  panel  is  used,  its  composition  can 
reflect  affected  interests  in  appropriate  proportions.115 
For  example,  bargaining  impasses  between  the  Postal  Service  and 
its  employees  are  submitted  to  an  arbitral  board  composed  of 
one  member  selected  by  the  Service,  one  by  the  union,  and  a 
third  selected  by  the  other  two  members.116  In  another 
example  of  a  mixed  panel,  the  Department  of  Education 
adjudicates  certain  disputes  with  its  grant  recipients  through 
a  board  formed  of  a  minority  of  federal  employees  and  a 
majority  of  private  members.117 


114  See  general ly  Kanowitz,  supra  note  21,  at  244-50;  Craver, 
supra  note  12;  Note,  Binding  Interest  Arbitration  in  the 
Public  Sector:  Is  it  Constitutional?,  18  Wm.  &  Mary  L. 
Rev.  787  (1977). 

115  See  Melcher  v.  Federal  Open  Market  Committee,  644  F.Supp. 
510,  523  (D.D.C.  1986)  (Buckley  concerns  alleviated  by 
the  presence  of  a  government  majority  on  the  FOMC) . 

116  39  U.S.C.  §  1207.  Failing  agreement  on  a  third  member, 
the  Director  of  the  Federal  Mediation  and  Conciliation 
Service  chooses  one. 

117  20  U.S.C.  §  1234(c);  see  generally  Boasberg,  Klores, 
Feldesman  &  Tucker,  Federal  Grant  Dispute  Resolution,  A 
Report  for  the  Administrative  Conference  of  the  United 

(Continued  on  page  44) 
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Third,  even  if  a  single  arbitrator  is  employed,  the 
selection  procedure  can  take  the  preferences  of  both  sides  into 
account.  In  commercial  arbitration,  the  American  Arbitration 
Association  sends  a  list  of  names  to  the  parties,  who  strike 
those  to  whom  they  object  and  number  the  others  in  order  of 
preference.  The  AAA  selects  the  arbitrator  according  to  mutual 
preference.118  Federal  agencies  have  borrowed  these 
practices,  sometimes  by  direct  referral  to  the  AAA.119 

These  techniques  should  furnish  the  executive  sufficient 
tools  to  meet  supervisory  needs  related  to  selecting  the 
deciders.  Compare  administrative  adjudication,  usually 
performed  in  the  first  instance  by  Administrative  Law  Judges. 

In  both  cases,  an  agency  can  consider  the  overall  neutrality 
and  competence  of  the  pool  of  deciders  when  deciding  whether  to 
utilize  their  services  instead  of  alternative  processes.  In 
arbitration,  agencies  can  also  influence  the  choice  of  a 

(Continued  from  page  43) 

117  States ,  in  Mezines,  Stein  &  Graff,  Administrative  Law  § 
54.05  (1983). 

118  Cou Ison ,  supra  note  19,  at  34.  The  person  selected  is 
required  to  disclose  "any  circumstances  likely  to  affect 
impartiality,"  and  is  subject  to  disqualification  by  the 
AAA.  Id.  at  35. 

119  E.g.  ,  29  CFR  §  1440  App .  (pesticide  registrations);  40 
CFR  §  305.31  (Superfund). 
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In  contrast,  ALJs  are  usually 
comparison  does  not  consider, 
riate  role  for  executive 
now  turn  to  that  topic. 

C .  Supervising  Arbitrators. 


decider  for  the  case  at  hand, 
assigned  in  rotation.120  This 
though,  the  nature  of  an  approp 
supervision  of  adjudicators.  I 


Arbitration  in  federal  programs  should  be  subject  to  two 
kinds  of  executive  monitoring.  First,  there  should  always  be 
some  overall  scrutiny  of  whether  it  is  meeting  expectations. 
Like  any  procedure,  arbitration  is  more  successful  for  some 
disputes  than  others.121  Especially  in  an  era  of 
experimentation  with  ADR  techniques,  the  executive  has  a 
continuing  monitoring  responsibility.  Federal  arbitration 
programs  often  concern  large  stakes,  such  as  millions  of 
dollars  of  aggregate  expenditures  of  public  or  private 


120  5  CFR  §  930.212.  The  Supreme  Court,  however,  has 
approved  some  agency  discretion  to  match  an  ALJ's 
background  to  the  subject  matter.  Ramspeck  v.  Federal 
Trial  Examiners  Conference,  345  U.S.  128,  139-40  (1953). 

121  See  Getman,  Labor  Arbitration  and  Dispute  Resolution,  88 
Yale  L.J.  916  ( 1979 ) (emphasizing  the  connection  between 
the  collective  bargaining  relationship  and  the  success  of 
labor  arbitration) . 


-45- 


1008 


money.1  2  For  some  arbitral  programs,  then,  "wholesale" 
review  is  more  important  to  the  executive  than  is  "retail" 
review  of  a  particular  decision. 

Generalized  oversight  also  helps  to  protect  private 
delegations  from  judicial  invalidation.  For  example,  many 
disputes  between  securities  dealers  and  their  customers  are 
arbited  by  the  self-regulatory  organizations  of  the  industry; 
courts  approving  this  scheme  have  relied  partly  on  federal 
approval  of  the  arbitral  procedures.123  Oversight  has  its 
perils,  though:  when  the  government  is  a  party  to  arbitration, 
monitoring  must  steer  a  careful  course,  assessing  the  overall 
accuracy  of  the  process  without  intervening  in  particular 
cases  .  1  2  4 


122  A  number  of  specific  examples  are  discussed  in  §§  III  and 
IV  infra. 

123  Todd  &  Co.,  Inc.  v.  SEC,  557  F.  2d  1008,  1012  (3d  Cir. 
1977);  R.  H.  Johnson  &  Co.  v.  SEC,  198  F.  2d  690,  695  (2d 
Cir.)  (Frank,  J.),  cert,  denied ,  344  U.S.  855  (1952);  see 
general ly  Fletcher,  Privatizing  Securities  Disputes 
Through  the  Enforcement  of  Arbitration  Agreements,  71 
Minn.  L.  Rev.  393  (1987);  Katsoris,  The  Arbitration  of  a 
Public  Securities  Dispute,  53  Fordham  L.  Rev.  279  (1984). 

124  Compare  Ass'n  of  Administrative  Law  Judges,  Inc.  v. 
Heckler,  594  F.Supp.  1132  (D.D.C.  1984)  (generalized 
executive  review  of  ALJ  performance  is  legitimate,  as 
long  as  it  does  not  skew  the  outcome  of  particular 
adjudications);  see  also  Note,  Administrative  Law  Judges, 

(Continued  on  page  47) 
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Second,  agencies  need  to  control  the  conduct  of  particular 
arbitrations,  within  limits.  They  can  do  so  in  two  primary 
ways:  by  providing  a  standard  for  decision,  and  by  reviewing 
awards  to  determine  fidelity  to  it. 125  Ordinarily,  an 
agency  can  elaborate  its  statutory  standards  through 
rulemaking.  Therefore,  even  where  statutes  mandate  use  of 
arbitration,  the  executive  can  control  it.  Of  course,  the 
specificity  of  standards  should  vary  with  the  subject 
matter. 124  Instructions  should  be  more  detailed  for 
relatively  policy-laden  subjects  (such  as  interest  arbitration 
in  labor  relations)  than  for  more  fact-intensive  ones.127 

Some  arbitration  uses  standardless  norms  such  as 
substantial  justice.  Here,  executive  supervision  would  occur 


(Continued  from  page  46) 

1 2  4  Performance  Evaluation,  and  Production  Standards: 

Judicial  Independence  Versus  Employee  Accountability,  54 

G.W.  L.  Rev.  591  (1986). 

125  Also,  if  an  arbitrator  is  exceeding  delegated  authority 

in  a  pending  case,  an  agency  may  seek  redress  by  invoking 
the  familiar  jurisdiction  of  the  courts  to  determine  an 
arbitrator's  jurisdiction.  See  text  at  notes  25-26  supra . 

124  I  discuss  the  sufficiency  of  standards  in  §  IV  infra  as 

they  relate  to  fairness  to  affected  individuals;  here  the 
concern  is  with  the  executive's  needs. 

127  See  Craver,  supra  note  12,  at  566-67,  for  examples  of 
varying  standards  used  for  interest  arbitration. 
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only  in  the  choice  to  resort  to  arbitration.  Therefore,  such  a 
standard  should  not  be  used  where  significant  policy  effects 
are  present.  For  example,  it  would  be  inappropriate  for  claims 
against  the  government,  because  it  could  allow  payments 
unauthorized  by  law. 

Review  of  arbitration  can  occur  either  in  the  agency  or  in 
court  under  the  criteria  of  the  U.S.  Arbitration  Act,  which 
allows  vacating  awards  on  very  narrow  grounds  that  include 
corruption  and  facial  illegality.128  The  ACUS 

recommendation  facilitates  this  limited  review  by  calling  for  a 
brief,  informal  discussion  of  the  factual  and  legal  basis  for 
an  award.  When  the  government  is  not  a  party  to  arbitration, 
agencies  have  little  reason  to  displace  judicial  review.  When 
the  government  is  a  party,  supervisory  needs  may  call  for 
administrative  review.129  If  so,  there  would  be  no  need  for 
the  courts  to  exercise  duplicative  "retail"  review,  although 
they  could  examine  issues  concerning  the  "wholesale"  validity 
of  the  scheme,  as  I  will  discuss. 

128  9  U.S.C.  §  10.  The  grounds  include:  (a)  "corruption, 
fraud,  or  undue  means,"  (c)  "refusing  to  hear  evidence 
pertinent  ...  to  the  controversy,"  and  (d)  "exceed[ ing] 
their  powers  .  .  .  . " 

129  As  limited  by  the  Arbitration  Act,  this  function  would 
not  threaten  introducing  impermissible  levels  of  bias. 
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Administrative  review  under  the  Arbitration  Act's  standards 
should  satisfy  the  executive's  supervisory  needs.  Again,  it  is 
instructive  to  compare  administrative  adjudication,  which  is 
structured  to  reflect  its  greater  policy  content.  Agencies  may 
overturn  ALJ  decisions  readily,  as  long  as  the  final  decision 
is  supported  by  substantial  evidence.130  Indeed,  final 
adjudicative  authority  is  often  lodged  with  the  political 
executives  at  the  head  of  the  agency.131  In  arbitration, 
the  executive  loses  ordinary  fact  review,  but  gains  the 
speedier  resolution  of  disputes.  More  intensive  review  would 
vitiate  the  distinctive  advantages  of  arbitration,  because  it 
would  force  arbitrators  to  provide  the  procedural  formalities 
necessary  to  build  a  suitable  record. 

II.  THE  SCOPE  OF  ARTICLE  III. 


A .  Allocating  Judicial  Power  to  Agencies  and  Arbitrators . 


To  what  extent  may  adjudicative  authority  that  could  be 


130  E .q . ,  FCC  v.  Allentown  Broadcasting  Co.,  349  U.S.  358, 
364  (1955). 

131  See,  e . q . ,  NLRB  v.  Bell  Aerospace  Co.,  416  U.S.  267 
(1974) . 
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assigned  to  the  federal  courts  be  granted  to  private  deciders? 
Before  addressing  this  question  directly,  we  must  consider  a 
preliminary  issue:  to  what  extent  may  executive  officers 
exercise  or  supervise  potential  article  III  functions?  Until 
recently,  one  would  have  thought  that  the  latter  issue  was 
settled  by  Crowell  v.  Benson,132  which  upheld  the  placement 
of  adjudicative  authority  in  an  administrative  agency.  The 
problems  stem  from  some  implications  of  the  Court's  recent 
decision  in  Northern  Pipeline  Construction  Co.  v.  Marathon  Pipe 
Line  Co . , 1 3  3  in  which  a  badly  divided  Court  held  that  the 
allocation  of  certain  functions  to  bankruptcy  judges  violated 
article  III. 

In  Northern  Pipeline,  Congress  had  created  bankruptcy 
judges  without  article  III  status,134  but  with  powers 
closely  resembling  those  of  federal  judges.  The  bankruptcy 
judges  were  authorized  to  decide  all  issues  pertinent  to  the 
proceedings,  including  claims  arising  under  state  law,  with 


1  3  2  285  U.S.  22  (  1932)  . 

1 3  3  458  U.S.  50  (  1982)  . 

134  Instead  of  life  tenure,  they  had  14-year  terms;  there 
were  no  protections  against  salary  diminution. 
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review  by  article  III  judges.135  A  plurality  of  four 
justices136  signed  a  formalist  opinion  that  defined  some 
matters  as  inherently  judicial  in  the  sense  that  they  must  be 
performed  by  federal  courts,  rather  than  supervised  by  them. 
Bankruptcy  matters  did  not  come  within  a  set  of  exceptions  to 
mandatory  article  III  jurisdiction  that  the  plurality 
identified . 

The  exception  pertinent  to  us  is  the  one  for  adjudication 
of  "public  rights,"  which  the  plurality  defined  narrowly  as 
claims  against  government  that  Congress  could  commit  entirely 
to  executive  discretion,  but  not  controversies  between  private 
persons  arising  incident  to  a  federal  program.  The  public 
rights  doctrine  originated  in  a  conclusory  passage  in  Murray ' s 
Lessee  v.  Hoboken  Land  &  Improvement  Co., 137  in  which  the 
Court  upheld  a  summary  procedure  for  government  recoupment  of 
its  funds  from  one  of  its  customs  collectors: 

[W]e  do  not  consider  congress  can  either  withdraw  from 

judicial  cognizance  any  matter  which,  from  its  nature,  is 


135  Review  was  to  be  by  the  "clearly  erroneous"  standard,  458 
U.S.  at  55-56  n.  5. 

136  Brennan,  Marshall,  Blackmun,  and  Stevens. 

137  18  How.  272,  284  (1856) . 
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the  subject  of  a  suit  at  the  common  law,  or  in  equity,  or 
admiralty;  nor,  on  the  other  hand,  can  it  bring  under  the 
judicial  power  a  matter  which,  from  its  nature,  is  not  a 
subject  for  judicial  determination.  At  the  same  time  there 
are  matters,  involving  public  rights,  which  may  be 
presented  in  such  form  that  the  judicial  power  is  capable 
of  acting  on  them,  and  which  are  susceptible  of  judicial 
determination,  but  which  congress  may  or  may  not  bring 
within  the  cognizance  of  the  courts  of  the  United  States, 
as  it  may  deem  proper. 

The  Court  has  never  provided  a  satisfactory  explanation  of  the 
public  tights  doctrine.  Instead,  the  Court,  groping  for 
appropriate  limits  to  the  jurisdiction  of  legislative  or 
administrative  courts,  has  used  it  to  label  outcomes.138 
That  is  unfortunate  because  of  the  difficulty  of  the  problem. 

The  Northern  Pipeline  plurality  thought  that  public  rights 
cases  could  be  committed  to  agencies,  at  least  with  judicial 
review.139  It  appeared  to  be  more  willing  to  accept 
nonjudicial  decision  of  issues  of  fact  than  of  law,  since  it 


138  See  generally  Redish,  Legislative  Courts,  Administrative 
Agencies,  and  the  Northern  Pipeline  Decision,  1983  Duke 
L.J.  197. 

1 3  9  458  U.S.  at  67-68  &  n.  18. 
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characterized  Crowell  as  involving  only  the  former.140  The 
plurality  conceded,  however,  that  the  doctrines  Crowell  relied 
on  to  preserve  plenary  review  of  issues  of  law  had  eroded  in 
the  interim.141  This  line  of  analysis  cast  doubt  on  the 
permissibility  of  ordinary  delegations  of  adjudicative  power  to 
agencies,  because  the  plurality  did  not  specify  the 
relationship  between  agencies  and  courts  that  was  necessary  to 
pass  constitutional  scrutiny. 

The  plurality  explained  the  dichotomy  between  public  and 
private  rights  as  resting  partly  on  sovereign  immunity. 
Congress,  free  to  deny  all  relief  for  claims  against  the 
government,  may  take  the  lesser  step  of  allocating  the  claims 
to  an  alternative  forum.  Accordingly,  the  plurality  would  not 
define  public  rights  as  everything  created  pursuant  to  the 
substantive  powers  of  Congress,  because  that  would  include  some 
displaced  private  rights  of  action.142  This  rationale  does 
not  persuasively  explain,  however,  why  Congress  may  more 


458 

U.S. 

at 

78- 

Id. 

at  82  n. 

.  34 

458 

U.S. 

at 

80  ; 
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readily  shift  federal  questions  out  of  the  courts  than 
diversity  cases.143 

Two  concurring  justices144  would  have  required  only  that 
removed  state  law  claims  be  decided  by  an  article  III  court. 

The  dissenters145  pointed  out  the  inconsistency  of  the 
plurality's  formulation  with  the  nature  of  much  administrative 
adjudication.146  They  thought  that  the  bankruptcy  scheme 
satisfied  a  functional  inquiry.  They  were  prepared  to  examine 
the  strength  of  the  legislative  interest  in  placing  decision  in 
another  forum  (in  this  case,  a  heavy  caseload  and  a  need  for 
specialization) .  They  gave  weight  to  the  preservation  of 
judicial  review.  They  found  no  danger  that  the  other  branches 
were  aggrandizing  themselves  at  the  expense  of  the  courts  as 
long  as  the  subject  matter  was  not  of  special  significance  to 
the  political  branches. 

The  reason  that  Northern  Pipeline  cast  broad  and  troubling 
implications  beyond  its  bankruptcy  context  lies  in  the 


143  Redish,  supra  note  138,  at  208-11. 

144  Rehnquist  and  O'Connor. 

145  White,  Burger,  and  Powell. 

1 4‘  458  U.S.  at  101-02  . 
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plurality's  formalist  approach.147  The  broad  sweep  of 
formalism  is  inappropriate  for  deciding  how  to  allocate 
adjudicative  power  among  the  branches.  The  justifications  for 
formalism  (preventing  aggrandizement  and  assuring  political 
accountability)  are  minimal  here.145  Functional  analysis 
focuses  the  Court's  attention  on  the  policies  underlying 
article  III,  and  permits  the  diverse  procedural  arrangements 
that  the  structure  of  our  government  demands.  Fortunately, 
later  cases  have  employed  functionalism  to  curtail  the 
implications  of  Northern  Pipeline. 

In  Thomas  v.  Union  Carbide  Agr.  Products  Co.,14’  the 
Court  upheld  mandatory  arbitration  requirements  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act  (FIFRA).150 
Under  the  Act,  manufacturers  wishing  to  register  a  pesticide 
must  give  the  EPA  their  research  data  on  the  product's  effects. 
The  EPA  considers  the  data  for  both  the  accompanying 


147  Strauss,  supra  note  5,  at  629-33. 

148  See  Bruff,  supra  note  75,  at  502-09. 

148  105  S.  Ct.  3325  (1985);  see  generally  Note,  FIFRA 

Data-Cost  Arbitration  and  the  Judicial  Power:  Thomas  v. 
Union  Carbide  Agricultural  Products  Co.,  13  Eco.  L.  Q. 
609  (1986). 

150  7  U.S.C.  §  136a(c) (1) (D) (ii) . 
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registration  and  later  ones  for  similar  products,  submitted  by 
other  manufacturers.  Later  registrants  must  compensate  earlier 
ones  for  the  use  of  the  data,  in  amounts  determined  by 
arbitration  if  the  manufacturers  cannot  agree.  The  agency  uses 
the  AAA's  roster  of  commercial  arbitrators  and  its  usual 
methods  for  mutual  selection  by  the  parties;  there  are  special 
AAA  procedures  for  conducting  FIFRA  arbitrations . 1 5 1  The 
arbitrator's  findings  and  determination  can  be  set  aside  in 
federal  court  only  for  "fraud,  misrepresentation,  or  other 
misconduct . " 1 5  2 

Justice  O'Connor's  majority  opinion  rejected  "doctrinaire 
reliance  on  formal  categories"  as  a  guide  to  article  III,  in 
favor  of  attention  to  the  origin  of  the  right  at  issue  and  the 
congressional  purpose  behind  the  scheme.  The  majority 
characterized  FIFRA  as  creating  a  compensatory  right  with  many 
public  characteristics,  as  in  use  of  private  data  by  the 
EPA.153  It  concluded  that  Congress  could  authorize  an 

151  29  CFR  §  1440  App. 

152  7  U.S.C.  §  136a  (c)(1)(D) (ii).  The  EPA  can  enforce 
compliance  with  the  award  through  sanctions  including 

(Continued  on  page  57) 

152  The  Court  had  already  held  EPA's  consideration  of  the 
data  to  be  a  "public  use,"  although  the  "most  direct 

(Continued  on  page  57) 
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agency  to  "allocate  costs  and  benefits  among  voluntary 
participants"  in  a  regulatory  program  without  providing  an 
article  III  adjudication. 

Justice  O'Connor  characterized  Northern  Pipeline  as  holding 
only  that  Congress  could  not  give  a  non-article  III  court  power 
to  decide  state  law  contract  actions  without  consent  of  the 
litigants  and  subject  only  to  ordinary  appellate  review.  She 
rejected  an  argument  that  FIFRA  had  created  a  "private  right,” 
explicitly  disapproving  the  definition  advanced  by  the  Northern 
Pipeline  plurality  insofar  as  it  turned  on  whether  "a  dispute 
is  between  the  Government  and  an  individual."154  Justices 
Brennan,  Marshall,  and  Blackmun  concurred,  explaining  their 
Northern  Pipeline  position  as  focusing  on  the  state  law  nature 
of  the  claims  involved,  and  abandoning  any  restriction  of 


(Continued  from  page  56) 

15z  denial  of  compensation  or  cancellation  of  a  party's 
registration,  as  the  case  may  be. 

(Continued  from  page  56) 

153  beneficiaries"  of  that  use  were  the  later  applicants. 
Ruckelshaus  v.  Monsanto  Co.,  104  S.  Ct .  2862 

(1984) (holding  that  in  certain  circumstances  this  public 
use  effected  a  compensable  taking). 

154  104  S.Ct  at  3335-36. 
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public  rights  cases  to  those  in  which  the  government  is  a 
party. 1 5  5 

In  passing,  the  Court  squelched  the  Northern  Pipeline 
plurality's  threat  to  the  structure  of  the  administrative 
state.  The  Court  said  that  because  the  statute  in  Crowell 
replaced  a  common  law  action  with  a  statutory  one,  it  fell 


within  mandatory  article  III  jurisdiction. 


1  S  6 


Nevertheless , 


the  Court  recognized  that  judicial  review  of  administrative 


adjudication  is  often  limited  or  even  unavailable. 


Thus 


the  Thomas  majority  removed  any  question  that  the  continued 
vitality  of  Crowell  rests  on  the  outmoded  doctrines  requiring 
stringent  judicial  review  that  the  Crowell  Court  employed.15* 
Turning  to  the  use  of  arbitration,  the  Court  noted 
Congress'  need  to  streamline  compensation  controversies.15* 
The  Court  perceived  a  close  nexus  between  use  of  arbitration 


155  Id-  at  3341-41.  Justice  Stevens,  also  concurring, 
thought  the  challengers  lacked  standing. 

156  105  S.Ct.  at  3336. 

157  Id.  at  3334 . 

158  See  text  at  note  54  supra . 

155  Arbitration  replaces  an  earlier  procedure  by  which  EPA 
adjudicated  compensation,  subject  to  judicial  review. 
This  proved  cumbersome  and  unworkable;  in  1978  Congress 
turned  to  arbitration.  105  S.Ct.  at  3328-30. 
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and  effective  administration  of  the  pesticide  registration 
program.  And  it  emphasized  the  consent  of  affected  firms:  it 
considered  the  danger  of  encroachment  on  the  judiciary's 
central  role  to  be  "at  a  minimum  when  no  unwilling  defendant  is 
subjected  to  judicial  enforcement  power." 

The  Court  accepted  the  statute's  limitations  on  judicial 
review,  which  it  read  to  allow  reversing  arbitrators  "who  abuse 
or  exceed  their  powers  or  willfully  misconstrue  their  mandate 
under  the  governing  law."1*0  The  concurring  Justices,  like 
the  majority,  echoed  the  "manifest  disregard  for  the  law" 
standard  that  has  widespread  use  in  judicial  review  of 
arbitration.1*1  The  Court  also  held  that  review  for 
constitutional  error  was  available;  that  alleviated  any  due 
process  concerns  about  the  extent  of  review.1*2 

Thomas  suggests  that  common  law  claims  must  be  left  with 
the  judiciary.  The  Court  has  since  modified  its  stance.  In 


160  105  S.  Ct.  at  3339. 

‘*l  _Id.  at  3344  ;  see  Fletcher,  Privatizing  Securities 
Disputes  Through  the  Enforcement  of  Arbitration 

Ag reements ,  71  Minn.  L.  Rev.  393  ,  456  (1987). 

“2  The  parties  had  abandoned  due  process  objections  to  the 
nature  of  statutory  review  of  the  arbitrations,  so  the 
Court  did  not  formally  address  that  issue.  105  S.  Ct.  at 
3339  . 
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Commodity  Futures  Trading  Com'n  v.  Schor,163  the  Court 
upheld  the  CFTC ' s  power  to  entertain  state  law  counterclaims  in 
reparation  proceedings,  in  which  disgruntled  customers  seek 
redress  for  brokers'  violations  of  statute  or  regulations. 
Agency  adjudicators  were  authorized  to  decide  counterclaims 
arising  out  of  the  transactions  in  the  complaint,  if  the 
respondent  chose  to  assert  them  there.  Schor  filed  a  claim  for 
reparations,  and  was  met  with  a  counterclaim  for  debt. 

Justice  O'Connor's  opinion  for  seven  justices  relied  in 
part  on  consent —  Schor  chose  the  CFTC ' s  "quicker  and  less 
expensive"  procedure,  instead  of  a  lawsuit.  Indeed,  the  Court 
compared  this  option  to  arbitration,  and  thought  that  choice  of 
alternate  procedure  minimized  separation  of  powers 
concerns.164  The  Court  then  asked  whether  the  new  forum 
exercised  the  "range  of  jurisdiction  and  powers  normally  vested 
only  in  article  III  courts,"  and  whether  the  latter  retained 
the  ’’essential  attributes  of  judicial  power."  Only  the 
jurisdiction  over  counterclaims  differed  from  the  usual  agency 


106 

s.ct. 

3245  (1986) 

106 

s.ct. 

at  3260. 
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model.1* 5  The  Court  saw  no  reason  to  deny  agencies  all 
pendent  jurisdiction,14*  especially  where  it  allowed 
informal  resolution  of  disputes  arising  under  the  federal 
program.1*7  Thus,  Schor  suggests  that  agencies  may  resolve 
any  state-law  claim  that  is  closely  related  to  a  federal  issue 
within  their  jurisdiction. 

In  both  Thomas  and  Schor  the  Court  associated  coercion  with 
inherent  judicial  power.  That  casts  some  doubt  on  strictly 
nonconsensual  arbitration,  for  example  in  regulatory 
enforcement.  Nevertheless,  the  Court’s  characterization  of 
FIFRA  registrations  as  "voluntary"  may  signal  its  intention  to 
employ  a  narrow  definition  of  coercion.  Therefore,  the  Court's 
article  III  concerns  may  be  satisfied  when  either  participation 
in  the  federal  program  or  resort  to  arbitration  has  voluntary 
aspects.  The  Court  sometimes  examines  consent  more  closely. 


l4S  The  CFTC’s  jurisdiction  was  specialized;  its  enforcement 
powers  were  limited;  its  orders  received  normal  judicial 
review. 

'**  Concerns  for  federalism  were  insufficient  to  condemn  the 
scheme,  since  federal  courts  could  have  entertained  the 
claims . 

147  Justices  Brennan  and  Marshall,  dissenting,  argued  that 

the  majority  was  allowing  the  undue  dilution  of  judicial 
authority  in  service  of  legislative  convenience. 
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however,  in  cases  directly  presenting  issues  about  the  fairness 
of  arbitration  to  affected  persons.148 

Another  of  the  Court's  concerns  is  to  honor  the  original 
purpose  of  article  Ill's  tenure  protections:  to  guarantee  the 
independence  of  adjudication  from  political  pressure  emanating 
from  the  executive  or  Congress.  In  Thomas ,  the  Court  remarked 
that  shifting  from  agency  adjudicators  to  private  arbitrators 
"surely  does  not  diminish  the  likelihood  of  impartial 
decision-making,  free  from  political  influence.”149  And  in 
Schor  it  noted  that  Congress  had  placed  adjudication  in  an 
independent  agency,  which  would  be  "relatively  immune  from  the 
‘political  winds  that  sweep  Washington.'"170  This  suggests 
that  arbitration,  compared  to  the  alternative  of  agency 
adjudication,  promotes  article  III  values  by  increasing  the 
independence  of  the  decider. 

Today,  it  seems  unlikely  that  Congress  will  run  afoul  of 
Northern  Pipeline  unless  no  substantial  purpose  is  served  other 
than  shifting  business  out  of  the  federal  courts,  and  the 
powers  of  the  new  tribunal  (and,  perhaps,  the  tenure  of  the 


1 4  *  See 

§  III 

.  B 

.  infra 

149  105 

s.ct. 

at 

3338  . 

170  106 

s.ct. 

at 

3250  . 
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deciders)  closely  approximate  those  of  the  courts.  In  such 
situations,  courts  are  likely  to  find  interference  with  their 
core  functions.  In  contrast,  where  expeditious  process  clearly 
serves  non-article  III  functions,  such  as  ordinary  program 
administration,  the  courts  are  not  likely  to  insist  that  their 
already  heavy  caseload  be  increased.  Therefore,  arbitration 
should  be  safe  from  a  successful  article  III  assault  as  long  as 
it  is  confined  to  specialized  subject  matter  within  federal 
programs  that  have  related  executive  functions.  Indeed, 
allocating  such  matters  to  agencies  or  arbitrators  can  free  the 
courts  to  perform  their  most  important  responsibilities. 

B.  Nonarbitrable  Subject  Matter. 

Judicial  deference  to  agreements  to  arbitrate  has  limits. 
The  Court  has  held  that  certain  federal  statutes  confer 
nonwaivable  rights  to  federal  court  enforcement.  The  doctrine 
stems  from  Wi lko  v .  Swan ,  1  1  1  in  which  the  Court  refused  to 
enforce  an  arbitration  agreement  between  a  securities  customer 
and  a  brokerage  firm.  The  Court  held  that  the  policies  of  the 
Arbitration  Act  were  overridden  by  a  provision  in  the 

17  1  346  U.S.  427  (1953)  . 
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Securities  Act  of  1933  forbidding  waiver  of  compliance  with  the 
Act's  requisites.  The  Court  was  concerned  that  disparities  in 
bargaining  power  could  debase  consent  to  arbitration.  Nor  did 
the  Court  consider  judicial  review  of  arbitral  awards 
sufficient  to  protect  the  customer's  statutory  rights,  in  view 
of  the  "manifest  disregard  of  the  law''  standard  used  by  courts 
under  the  Arbitration  Act.172 

Wi lko  thus  demonstrates  the  potential  for  tension  between 
the  contractual  values  of  the  Arbitration  Act  and  the  paternal 
values  of  much  regulatory  legislation.  Not  surprisingly,  the 
Court  has  wavered  between  these  values  in  subsequent 
cases.173  For  example,  the  Court  recently  enforced  an 


agreement  to  arbitrate  antitrust  claims, 


It  was 


unwilling  to  assume  that  arbitration  was  an  inadequate 
mechanism  to  resolve  public  law  issues,  even  in  view  of  the 
minimal  nature  of  judicial  review. 


1 72  346  U.S.  at  436-37. 

173  See  generally  Fletcher,  supra  note  123,  at  404-20; 
Kanowitz,  supra  note  21,  at  257-61.  Another  securities 
case  pends  in  the  Supreme  Court.  McMahon  v. 
Shearson/American  Express,  Inc.,  788  F.2d  94  (2d  Cir.), 
cert .  granted ,  107  S.Ct.  60  (1986)(No.  86-44). 

174  Mitsubishi  Motors  Corp.  v.  Soler  Chrys ler-Plymouth ,  Inc., 
105  S.Ct.  3346  (  1985)  . 
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Confusion  and  inconsistency  in  this  body  of  case  law 
probably  result  from  the  presence  of  a  number  of  competing 
considerations.  To  sort  them  out,  let  us  consider  a  prominent 
recent  case.  In  Alexander  v.  Gardner-Denver  Co . ,  1  7 s  the 
Court  held  that  a  collective-bargaining  agreement  to  arbitrate 
discrimination  charges  did  not  foreclose  resort  to  a  Title  VII 
suit.174  The  Court  appeared  to  take  a  careful  approach  to 
consent  issues:  it  suggested  that  the  union’s  acceptance  of 
arbitration  should  not  be  imputed  to  its  individual  members  for 
claims  of  discrimination  as  opposed  to  economic  issues,  for 
which  shared  interests  would  make  the  union  a  more  reliable 
proxy.177  The  courts  should  examine  the  adequacy  of  consent 
in  arbitration  programs;  as  in  Alexander ,  they  can  do  so  for 
the  general  context  without  delving  into  the  circumstances  of 
each  individual  referral. 

The  Alexander  Court  emphasized  that  "the  resolution  of 
statutory  or  constitutional  issues  is  a  primary  responsibility 

1  7  5  4  15  U.S.  36  (  1974  )  . 

174  See  also  McDonald  v.  City  of  West  Branch,  104  S.Ct.  1799 
(1984) (unappealed  arbitration  does  not  preclude  civil 
rights  litigation);  Carlisle,  supra  note  28. 

177  415  U.S.  at  51.  Compare  Fiss,  Against  Settlement,  93 

Yale  L.J.  1073,  1078-82  (1984)  (expressing  concerns  for 
the  adequacy  of  representation  in  settlements). 
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of  courts."17®  Judge  Edwards  has  suggested  that  although 
the  elaboration  of  important  public  law  norms  should  be  left  to 
the  federal  courts,  the  application  of  clearly  defined  rules  of 
law  can  safely  be  left  to  arbitrators —  indeed,  such  an 
allocation  of  responsibilities  might  maximize  the  efficiency  of 
public  law.17’  This  recognizes  that  the  legal  skills 
required  to  interpret  statutes  do  not  differ  sharply  from  those 
required  to  interpret  contracts.180  Still,  there  is  no 
bright  line  between  law-making  and  law-applying--  Alexander 
noted  the  broad  language  of  Title  VII,  suggesting  that  the 
application  of  this  norm  cannot  yet  be  readily  separated  from 
its  elaboration.  That  suggests  that  courts  may  countenance 
arbitration  only  when  it  steers  well  clear  of  the  line. 

The  Alexander  Court  thought  that  the  fact-finding  process 
of  arbitration  was  inferior  to  a  trial  for  the  resolution  of 
Title  VII  claims,  but  its  "reasons"  for  this  conclusion  simply 


1 78  415  U.S.  at  57. 

178  Edwards,  Alternative  Dispute  Resolution:  Panacea  or 
Anathema? ,  99  Harv.  L.  Rev.  668,  680  (1986). 

180  Devine  v.  White,  697  F.2d  421,  438-39  (D.C.  Cir.  1983) 

(Edwards,  J.).  But  see  Alexander  v.  Gardner-Denver  Co., 
415  U.S.  36,  57  (1974):  "the  specialized  competence  of 
arbitrators  pertains  primarily  to  the  law  of  the  shop, 
not  the  law  of  the  land." 
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described  the  ways  that  arbitration  usually  deviates  from  trial 
process.1’1  The  Court's  sense  that  arbitration  may  be 
inappropriate  for  claims  related  to  constitutional  rights  was 
sound.  In  constitutional  litigation  generally,  the  Court 
exercises  relatively  independent  review  of  the  facts  found 
below.1’2  Arbitration,  though,  leaves  fact  determinations 
in  the  hands  of  the  arbitrator  and  disables  intensive  fact 
review . 

Perhaps,  then,  judicial  fact-finding  should  always  be 
preserved  for  the  enforcement  of  constitutional  rights,  even 
when  resort  to  arbitration  appears  to  be  truly  voluntary.  I 
think  such  a  limitation  could  sweep  too  broadly.  For  example, 
it  might  be  best  to  arbitrate  some  prisoner's  grievances 
instead  of  flooding  the  federal  courts  with  their  lawsuits. 

Yet  prisoners  have  proved  astute  at  converting  everything  into 
constitutional  claims.1’3  Thus,  although  the  presence  of  a 
colorable  constitutional  claim  identifies  situations  where 


181  415  U.S.  at  57-58 . 

1.2  See  generally  Monaghan,  supra  note  54. 

1.3  E . q . ,  Parratt  v.  Taylor,  451  U.S.  527  (1981)  (negligent 
loss  of  a  hobby  kit  as  constitutional  deprivation  of 
property);  overruled ,  Daniels  v.  Williams,  106  S.  Ct . 
662,  665  (1986). 
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courts  are  likely  to  treat  federal  court  enforcement  as 
mandatory,  no  categorical  distinction  seems  appropriate. 

The  ACUS  disfavors  voluntary  arbitration  where  precedent  is 
to  be  set  or  where  maintaining  established  norms  is  of  "special 
importance."1*4  Under  present  law,  it  is  difficult  to  be 


much  more  specific  than  that. 


A  somewhat  more 


adventuresome  formulation  would  authorize  arbitration  for  all 
law-applying,  and  might  make  an  exception  where  constitutional 
rights  are  implicated. 

C .  Limiting  Judicial  Review. 


Judicial  review  of  arbitration  has  always  been  more  limited 
than  review  of  administrative  adjudication.  Here  I  consider 
the  minimum  level  that  should  be  preserved.  Thomas  suggests 
that  the  courts  will  review  at  least  the  facial  consistency  of 


144  1  CFR  §  305.86-3  B.5.(b).  The  recommendation  on  mandatory 

arbitration  contains  a  similar  limitation  for 
precedential  effect,  and  requires  an  ascertainable  norm 
for  decision,  but  does  not  explicitly  refer  to  cases 
involving  the  need  to  maintain  norms.  Jtd.  C.8. 

1,5  See ,  e . g . ,  Dean  Witter  Reynolds,  Inc.  v.  Byrd,  105  S.Ct. 
1238,  1244  (White,  J.,  concurring)  (substantial  doubt  and 
controversy  often  surround  the  waivability  of  federal 
court  enforcement  of  particular  public  rights) . 
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an  arbitral  award  with  statutory  criteria  and  constitutional 
norms.  The  ACUS  recommendation  aids  such  review  by  calling  for 
a  brief  statement  of  the  basis  of  an  award.  Courts  could 
perform  these  inquiries  without  straining  the  criteria  of  the 
Arbitration  Act  and  without  probing  the  factual  basis  of 
awards,  which  would  destroy  the  informality  that  accounts  for 
the  virtues  of  arbitration. 

Courts  often  read  statutes  that  appear  to  preclude  all 
review  to  permit  constitutional  inquiry.1*6  In  that  way, 
they  avoid  reaching  troubling  issues  about  the  power  of 
Congress  to  insulate  administrative  action  completely. 
Nevertheless,  some  functions  are  unreviewable .  Like 
arbitration  programs,  these  functions  often  feature  broad 
agency  discretion,  needs  for  expertise,  informality,  and 
expedition,  a  large  volume  of  potentially  appealable  actions, 
and  the  presence  of  other  methods  of  preventing  abuses  of 
discretion . 1  *  7 


186  E . q .  ,  Johnson  v.  Robison,  415  U.S.  361  (  1974  );  Bartlett 

v.  Bowen,  -  F.2d  -  (D.C.  Cir.  March  17,  1987) 

(limitation  on  judicial  review  in  Medicare  Act  does  not 
apply  to  constitutional  challenges  to  Act)  . 

187  Saferstein,  Nonreviewability:  A  Functional  Analysis  of 
"Committed  to  Agency  Discretion,  82  Harv.  L.  Rev.  366 

(  1968)  . 
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In  general,  the  courts  seem  most  likely  to  reach  issues 
that  concern  the  overall  structure  and  validity  of  a  statutory 
scheme,  rather  than  its  application  to  particular  facts.  Thus, 
the  Court  recently  considered  whether  arbitration  of  Medicare 
claims  denies  procedural  due  process.188  A  companion  case. 
United  States  v.  Erika,  Inc.,188  found  that  no  judicial 
review  of  particular  awards  was  authorized.  The  Court  noted 
that  the  preclusion  did  not  extend  to  initial  determinations  of 
entitlement  to  participate  in  the  Medicare  program,  but  only  to 
the  processing  of  particular  claims.  So  limited,  the 
preclusion  prevented  "the  overloading  of  the  courts  with 
trivial  matters."190 

Since  the  ACUS  does  not  recommend  arbitration  for 
elaborating  public  law  norms,  most  arbitrations  should  be  free 
of  substantial  constitutional  issues.  Therefore,  "retail" 
review  for  misconduct  and  for  inconsistency  with  statutory 
standards  can  probably  be  placed  in  the  agencies  when  the 


188  Schweiker  v.  McClure,  456  U.S.  188  (1982);  see  §  IV 
infra . 

188  456  U.S.  201  (1982) . 

1,0  456  U.S.  at  210  n.13,  guoting  the  legislative  history. 

The  Court  did  not,  however,  reach  issues  concerning  any 
constitutional  right  to  review.  Id.  at  211  n.14. 
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government  is  not  a  party.  Here  the  important  goal  is  to  have 
an  outside  check  on  the  arbitrator's  action.191  if  the 
courts  are  ordinarily  willing  to  defer  to  interpretations  of 
statutes  by  agencies  which  are  administering  them,  there  seems 
equal  reason  to  defer  to  an  agency  that  is  reviewing  an 
arbitrator . 

The  ACUS  recommendation  would  allow  parties  to  consent  to 
arbitration  under  a  substantial  justice  standard.  The  absence 
of  standards  for  an  arbitrator's  decision  may  trouble  the 
courts,  because  the  check  of  judicial  review  would  be  less 
effective.192  In  light  of  the  recommended  limitations  on 
the  use  of  arbitration,  which  would  exclude  it  from  situations 
involving  the  generation  of  precedent,  the  maintenance  of 
important  public  rights,  or  the  presence  of  third  party 
effects,  the  recognition  of  a  role  for  standardless  arbitration 
should  be  acceptable.  No  interference  with  core  functions  of 
the  courts  would  occur.  The  courts  have  recognized  that  some 
decisions  cannot  be  confined  by  meaningful  standards.  For 

1,1  Thus,  determinations  of  the  arbitrability  of  particular 
issues  might  also  be  shifted  from  the  courts  to  the 
agencies  when  the  government  is  not  a  party. 

192  Review  for  misconduct  or  corruption  of  the  arbitrator 
would  be  available,  but  not  review  for  excess  of 
authority. 
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example,  highly  discretionary  executive  functions  are  often 
unreviewable  in  court.* 1*5 


IV.  DUE  PROCESS. 

In  Schweixer  v.  McClure,1**  a  unanimous  Court  upheld  the 
decision  of  disputed  Medicare  claims  by  private  insurance 
carriers,  without  a  right  of  appeal.  The  program  in  question 
is  a  voluntary  one  that  supplements  basic  Medicare  by  covering 
most  of  the  cost  of  certain  medical  services.  It  is  financed 
by  federal  appropriations  and  premiums  from  participants.  As 
the  Court  noted,  the  program  resembles  subsidized  private 
insurance  on  a  massive  scale:  27  million  participants,  $10 
billion  in  annual  benefits,  and  158  million  claims  in  one  year. 

Congress  authorizes  HHS  to  contract  with  private  insurers, 
such  as  Blue  Cross,  to  administer  claims  payments.1’5  HHS 
pays  administrative  costs  and  specifies  the  claims  process. 

The  carrier  makes  an  initial  determination  whether  a  claim  is  a 
reasonable  charge  for  covered  services.  On  denial,  the 

l*J  See  generally  Heckler  v.  Chaney,  105  S.Ct.  1649  (1985). 

1 ’  4  456  U.S.  188  (1982)  . 

1,5  42  U.S.C.  §  1395u. 
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claimant  receives  a  de  novo  redetermination  on  a  written  appeal 
to  a  new  decider.  Disputes  over  $100  then  receive  an  oral 
hearing  before  a  carrier  employee  not  involved  in  the  prior 
decisions,  with  a  written  decision  based  on  the  record,  but 
with  no  further  appeal. 

The  Court  began  by  rejecting  a  due  process  charge  of  bias 
against  the  deciders.  It  could  find  no  financial  interest  in 
the  carriers  or  their  employees  in  denying  claims.  The  Court 
then  turned  to  the  argument  that  due  process  required 
additional  administrative  or  judicial  review  by  a  government 
officer.  Applying  the  familiar  criteria  of  Mathews  v. 

Eldr idqe , 1  *  *  the  Court  assumed  that  the  weight  of  the 
private  interest  was  “considerable.-  The  weight  of  the 
government's  interest  in  efficiency  was  unclear,  but  the  Court 
assumed  that  providing  ALJ  review  would  not  be  "unduly 
burdensome."  Focusing  on  the  risk  of  erroneous  decision  and 
the  value  of  additional  process,  the  Court  stressed  HHS 
requirements  that  deciders  be  both  qualified  to  conduct 
hearings  on  medical  matters  and  thoroughly  familiar  with  the 
program  and  its  governing  law  and  policy.  The  Court  perceived 


424  U.S.  319,  335  (1976)  . 
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no  deficiencies  in  this,  nor  any  need  that  deciders  be 
attorneys . 

Voluntary  arbitration  should  ordinarily  satisfy  due  process 
criteria.  In  general,  there  is  no  better  guarantee  of  fairness 
than  a  party's  consent  to  a  particular  procedure,  if  the 
alternatives  are  also  acceptable.  (Here,  the  alternative  would 
be  ordinary  administrative  process.)  Granted,  somewhere  there 
are  limits  to  what  we  will  allow  a  citizen  to  bargain  away  for 
the  benefits  of  expeditious  decision.  Those  limits  should  not 
be  tested  by  the  ACUS  recommendation,  which  disfavors 
arbitration  for  decision  of  important  public  rights. 

Consent  of  a  different  kind  attends  some  arbitration.  As 
in  McClure  or  Thomas ,  there  is  voluntary  participation  in  the 
federal  program,  but  not  assent  to  arbitral  techniques.  Here 
one  should  be  circumspect  in  relaxing  inquiry  into  procedural 
fairness.  The  doctrine  of  unconstitutional  conditions, 
checkered  as  its  history  may  be,  sets  limits  to  the 
government's  power  to  bargain  for  rights  with  benefits.1’7 
Thus,  in  McClure  it  was  significant  that  the  underlying 


1,7  See  generally  Kreimer,  Allocational  Sanctions:  The 

Problem  of  Negative  Rights  in  a  Positive  State,  132  U. 
Pa.  L.  Rev.  1293  (1984). 
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entitlement  to  participate  in  Medicare  was  not  subject  to 
arbitration,  unlike  the  amount  of  particular  claims. 

Under  the  Eldr idge  formulation,  the  acceptability  of 
arbitration  depends  on  the  importance  of  the  individual's 
interest  in  the  program's  benefits.  The  ACUS  recommends 
mandatory  arbitration  only  for  disputes  between  private 
parties,  not  for  claims  against  the  government.  Since  McClure 
involves  de  facto  claims  on  the  public  purse,  the 
recommendation  seems  unnecessarily  cautious  in  this  respect. 

It  could  be  reformulated  to  invoke  the  Eldridqe  calculus. 

In  regard  to  the  accuracy  of  process  and  the  need  for 
additional  safeguards,  an  important  consideration  is  whether 
the  arbitral  scheme  gives  the  parties  a  role  in  selecting  the 
decider.  Recall  Judge  Friendly’s  point  that  assurances  of 
neutrality  reduce  the  need  for  other  procedural 
saf eguards . "  1  * '  McClure  shows  that  the  Court  does  not 
regard  agency  deciders  as  necessarily  more  fair  or  reliable 
than  private  ones,  as  long  as  indicia  of  bias  or  interest  are 
absent  and  assurances  of  competency  are  present. 

The  fairness  of  arbitration  is  in  part  a  function  of  the 
specificity  of  the  governing  standard.  A  standard  should  be 

1,8  See  text  at  note  68  supra . 
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specific  enough  to  meet  the  primary  needs  of  the  parties,  the 
arbitrator,  and  the  reviewing  entities.  The  parties  need 
enough  information  to  exercise  meaningful  consent  to  the  use  of 
arbitration  and  to  present  their  cases.  The  arbitrators  need 
enough  guidance  to  make  awards  that  will  be  consistent  with 
each  other.  The  reviewing  entities  must  be  able  to  judge  the 
facial  validity  of  awards.  Consider  the  standard  involved  in 
Thomas :  arbitrators  are  to  provide  "compensation"  to  pesticide 


registrants  for  the  use  of  their  data. 


This  standard  is 


very  unconfining--  for  example,  does  it  mean  the  cost  of 
creating  the  data  or  the  value  to  the  later  registrant?200 
An  agency  presented  with  such  a  vague  statutory  directive 
should  elaborate  it  through  rulemaking. 

In  McClure ,  as  in  Eldr idge ,  some  guarantees  of  neutrality 
stem  from  the  functions  assigned  to  the  decider.  Hearings  are 
meant  to  be  nonadversary.  The  government  is  not  represented, 
and  the  decider  is  charged  with  helping  the  private  applicant 


1,9  The  Court  did  not  reach  a  delegation  doctrine  challenge 
to  the  adeguacy  of  this  standard.  105  S.Ct.  3339-40. 

200  See  Sathon,  Inc.  v.  American  Arbitration  Ass'n,  20  ERC 
2241  (N.D.  Ill.  1984) (challenge  to  delegation  not 
reached);  PPG  Industries,  Inc.  v.  Stauffer  Chemical  Co., 
637  F.  Supp.  85  (D.D.C.  1986)  (upholding  the  standard). 
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develop  his  case.201  In  such  an  atmosphere,  any  incentive 
to  favor  one  side  probably  benefits  the  claimant,  who  enjoys 
direct  contact  with  the  decider.  The  McClure  Court  mentioned 
the  government’s  interest  in  avoiding  overpayment  of  claims 
only  in  passing,202  in  the  context  of  rejecting  a  bias  claim 
based  on  HHS  attempts  to  encourage  carriers  to  detect 
overpayments.  This  suggests  that  agencies  should  avoid 
instructions  to  deciders  that  seem  to  promote  bias  for  either 

c  •;  A*  2  0  3 

side . 

For  guarantees  of  decider  competency,  the  Court  seems 
prepared  to  accept  practical  considerations  of  background  and 
training,  without  regard  to  formal  affiliation  or  status. 
Whether  lawyers  are  needed  should  depend  on  the  extent  to  which 
formal  rules  of  evidence  are  to  be  followed,  and  on  the  need 
for  other  kinds  of  expertise  in  the  decider.  As  the  Court 
remarked  in  the  context  of  upholding  the  Veterans 
Administration’s  $10  fee  limit  for  lawyers  in  claims 
proceedings,  which  effectively  excludes  them:  "Simple  factual 
questions  are  capable  of  resolution  in  a  nonadversarial 


201  456 

U.S. 

at 

197  n. 

,  11. 

202  456 

u.s. 

at 

196  n. 

,  9  . 

203  See 

text 

at 

notes 

25-26  supra 

-77- 


1040 


context,  and  it  is  less  than  crystal  clear  why  lawyers  must  be 
available  to  identify  possible  errors  in  medical 
judgment . " 2  0  4 

Under  any  particular  program,  the  appropriateness  of  the 
arbitral  process  supplied  depends  on  the  nature  of  the 
participants  and  the  issues.  For  example,  in  Gray  Panthers  v, 
Schweiker ,  2  0  5  the  court  held  that  the  Medicare  procedure  for 
claims  under  $100  failed  to  satisfy  due  process  in  two 
respects.  First,  notice  of  procedural  options  needed  to  be 
adapted  to  the  capacities  of  elderly  and  infirm  claimants. 
Second,  oral  hearings  were  necessary  for  claims  involving 
issues  of  credibility.  Still,  the  court  emphasized  that 
process  can  be  geared  to  "the  generality  of  cases,  not  the  rare 
exceptions ." 2 0 ‘  Therefore,  if  credibility  disputes  were 
rare,  overall  process  would  not  need  to  be  geared  to  them. 

Provision  for  review  by  agency  or  court  under  the  standards 
of  the  Arbitration  Act  is  another  check  on  the  accuracy  of 
arbitrations.  It  focuses  on  the  two  most  important  ways  in 


204  Walters  v.  National  Ass'n  of  Radiation  Survivors,  105  S. 
Ct.  3180,  3194  (1985). 

205  716  F . 2d  23  (D.C.  Cir.  1983). 

206  Id.  at  36,  quoting  Eldridge,  424  U.S.  at  344. 
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which  arbitration  can  go  awry--  loss  of  neutrality  in  the 
decider,  and  an  award  exceeding  the  bounds  of  the  ex  ante 
expectations  of  the  parties.  And  it  would  be  difficult  to 
provide  added  checks  without  radically  formalizing  the  process. 

The  strength  of  the  government's  interest  in  informality 
varies.  For  example,  it  is  large  in  high-volume,  small-dollar 
contexts  such  as  Medicare.  In  all  the  situations  that  fall 
within  the  ACUS  recommendation,  fact  questions  predominate.  If 
expeditious  process  is  available  here,  more  resources  will  be 
left  for  the  formal  process  needed  for  resolution  of  policy  or 
formation  of  precedent.  Insofar  as  the  government's  fiscal 
interest  involves  payment  of  awards  as  well  as  provision  of 
process,  however,  the  government's  advantage  is  not  a  simple 
matter  of  minimizing  procedural  costs.  Instead,  the  government 
should  seek  process  that  optimally  balances  accuracy  and  cost. 
This  is  a  matter  for  informed  judgment--  as  Eldridge 
emphasizes,  the  agency's  choice  of  process  is  entitled  to 
deference  by  a  court  weighing  the  dictates  of  due  process. 
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The  Unspoken  Resistance 
to  Alternative  Dispute  Resolution 

Marguerite  Millhauser 


The  current  effort  to  introduce  alternative  methodologies  for  resolving  legal 
disputes  into  the  mainstream  of  American  corporate  and  legal  systems  seems  to 
be  meeting  resistance.  However,  much  of  this  resistance  is  unspoken  and  there¬ 
fore  difficult  to  identify.  Alternative  dispute  resolution,  or  ADR  as  it  has  come  to 
be  know  n,  is  one  of  those  subjects  that  receives  almost  universal  endorsement  in 
theory  but  substantially  less  in  practice.  There  are  probably  many  reasons  for  this 
dichotomy  At  least  some  of  them,  however,  can  be  traced  to  psychological  and 
sociological  traits  that  go  to  the  very  root  of  how  we  function  as  individuals  and  in 
society 

These  traits  may  be  keys  to  understanding  the  unspoken  resistance  of 
potential  users  of  alternative  methodologies.  They  also  may  explain  what  appears 
at  times  to  be  a  failure  by  various  groups  and  individuals  promoting  different 
approaches  to  dispute  resolution  to  handle  their  own  controversies  in  the  more 
constructive  wav's  they  are  advocating  for  others.  My  purpose  in  this  article  is  to 
identify'  some  of  the  underlying  barriers  to  use  of  alternative  dispute  resolution 
processes,  particularly  those  that  rely  upon  some  form  of  consensus  building  or 
voluntary'  agreement  to  reach  a  solution.  Identification  of  these  barriers,  in  turn, 
may  help  dispute  resolution  professionals  and  potential  users  of  alternative 
processes  make  provision  in  the  newly  evolving  sy 'stems  for  the  concerns  that  are 
at  the  root  of  these  barriers  and  likely  to  change,  if  at  all,  only  over  long  periods  of 
time. 

The  underlying  premise  of  the  analysis  that  follow's  is  that  responses  to 
alternative  methodologies  for  dispute  resolution  are  driven,  at  least  in  part,  by 
often  unstated  and  sometimes  unrecognized  human  needs  and  desires.  It  further 
assumes  that  certain  of  those  needs  and  desires  are  created  and  more  easily 
responded  to  by  the  individual  alone,  while  others  are  more  dependent  upon  the 
organization  and  larger  world  in  which  that  individual  participates.  Two  perspec¬ 
tives  are  considered:  that  of  the  client  and  that  of  the  lawyer. 

Client  Considerations 

Whether  the  client  is  a  corporation  or  an  individual,  human  instincts  and  motiva¬ 
tions  are  critical  considerations  in  the  process  of  dispute  resolution.  All  too  often, 
corporate  attitudes  and  conduct  are  analyzed  separately  from  the  attitudes  and 
conduct  of  those  who  are  in  positions  of  control.  If  one  looks  closely;  however,  the 
two  often  are  indistinct. 


Attorney  Marguerite  Millhauser  is  a  partner  in  the  Washington  law  firm  of  Steptoe  &  Johnson.  1 330 
Connecticut  A.enue  NAY,  Washington.  D  C.  20030.  Since  1985.  she  has  been  practicing  exclusively 
in  the  area  of  alternative  dispute  resolution. 
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At  this  more  personal  level,  there  are  a  number  of  factors  at  work,  one  of  the 
most  important  of  which  is  trust.  In  general,  people  learn  to  be  somewhat  wary  of 
one  another,  particularly  in  commercial  and  political  contexts.  For  example,  one 
person  or  entity  generally  will  not  look  out  for  another’s  interests  if  faced  with  a 
choice  that  pits  those  interests  against  self-interest.  How  tar  one  will  go  in 
accommodating  the  interests  of  another  to  the  detriment  of  one’s  own  varies 
from  individual  to  individual.  But  at  some  point,  even  the  most  altruistic  person  is 
likely  to  draw  the  line  and  act  in  his  or  her  own  self-interest.1  Without  labelling 
such  action  right  or  wrong,  it  is  sufficient  to  note  its  occurrence  and  acknowl¬ 
edge  that  even  in  the  absence  of  a  dispute,  an  ethic  exists,  in  varying  degrees,  of 
watching  out  for  one's  own  interests  and  protecting  them  even  at  the  possible 
expense  of  another.  VCTiile  few  people  would  argue  with  this  principle,  many  are 
reluctant  to  accept  its  inevitable  consequences. 

One  of  those  consequences  is  the  occurrence  of  disputes.  By  the  time  a 
dispute  erupts,  interests  have  clashed  and  each  side  typically  has  decided  to  act 
in  what  it  perceives  to  be  its  best  interest.  Accepting  the  principle  stated  above, 
this  should  come  as  no  surprise.  Yet  many  people  react  as  though  there  has  been  a 
serious  breach  of  trust.  In  their  minds,  the  opposing  party  is  exhibiting  no 
concern  about  interests  other  than  its  own.  Otherwise,  there  either  would  be  no 
dispute  or  at  least  little  or  no  need  for  outside  assistance  to  resolve  it.  But,  once 
the  dispute  has  escalated  to  the  point  that  litigation  is  contemplated,  each  side 
tends  to  assume  that  little  or  no  such  concern  exists,  and  mutual  trust  has 
disappeared.  At  this  stage,  perceptions  of  having  been  wronged  or  unjustly 
accused  of  wrongdoing  begin  to  control.  Moreover,  it  is  probable  that  efforts  to 
resolve  the  matter  on  a  conciliatory  basis  already  will  have  been  attempted  and 
failed.  In  many  instances.  lawsuits  are  the  culmination  of  a  history  of  unsatisfac¬ 
tory  dealings.  Indeed,  by  the  time  a  lawsuit  is  Filed,  the  disputing  parties  are  likely 
to  view  the  trust  they  once  had  for  each  other  as  misplaced  and  contributing  at 
least  in  part  to  their  present  problem. 

In  the  face  of  such  circumstances,  it  is  not  difficult  to  understand  why 
processes  that  ask  the  parties  to  continue  to  work  together  in  some  fashion  are 
resisted.  Trust  and  goodwill  no  longer  exist  and.  in  their  place,  are  likely  to  be 
anger,  frustration  and  hostility.  When  a  person  wants  something  or  believes  he  or 
she  is  “in  the  right,”  an  instinctive  reaction  to  opposition  is  anger.  On  the  heels  of 
the  anger  many  times  comes  the  urge  to  try  to  convince  the  other  person  of  the 
error  of  the  opposing  view  or  position.  When  that  person  (or  entity)  refuses  to 
acquiesce,  a  sense  of  frustration  is  likely  to  develop.  Out  of  the  frustration  is  bom 
a  desire  to  challenge  the  offending  party  by  threatening  letters,  lawsuit  or  other 
means  that  have  inherent  in  them  a  show  of  force. 

These  almost  instinctive  reactions,  whether  triggered  at  the  outset  of  a 
dispute  or  at  the  point  where  efforts  to  reach  agreement  break  down,  are 
understandable.  In  a  sense,  they  are  forms  of  self  protection.  A  breach  of  trust,  if 
perceived  as  such,  can  be  painful  and  spur  a  desire  to  retaliate  in  kind.  Further, 
the  anger  and  frustration  that  accompany  most  disputes  are  likely  to  be  driven  by 
egos  that  want  or  need  to  be  right,  or  at  least  appreciated. 

Beneath  the  egos  are  likely  to  lurk  fears.  For  some,  it  is  a  fear  of  being  wrong 
and  the  loss  of  stature,  respect,  or  affection;  for  others  it  is  fear  of  being  taken 
advantage  of  or  manipulated.  Whatever  the  fear  is.  as  long  as  it  is  there,  or  a  risk  is 
perceived,  people  will  go  to  great  lengths  to  protect  themselves,  even  if  that 
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means  engaging  in  length};  costly  legal  proceedings.  Compared  with  the  alterna¬ 
tives,  which  many  view  as  perpetuating  a  more  vulnerable  state,  the  fighting 
route  will  seem  preferable.2 

Coupled  with  the  internal  workings  of  the  individual  are  a  number  of 
external  factors  over  which  the  individual  often  has  no  control.  The  organization 
for  which  one  works  may  measure  success  by  traditional  yardsticks  and  value 
recover}-  of  the  last  possible  cent  or  establishment  of  a  definitive  principle  over 
other  outcomes.  In  that  situation,  the  possibility  of  beating  the  other  side  and 
maximizing  ones  own  reward  is  attractive.  The  corporate  executive  who  is 
trying  to  advance  in  such  an  organization  will  not  have  the  flexibility  to  .utilize 
procedures  less  likely  to  achieve  such  ends.  For  him  or  her,  litigation  or  other 
adversarial  processes  will  continue  to  provide  the  best  opportunities.3 

Similarly,  if  an  organization  has  a  low  tolerance  for  errors  or  misjudgments, 
the  corporate  official  faced  with  the  choice  of  acknowledging  liability  or  chan¬ 
neling  the  matter  into  a  long  proceeding  that  has  the  potential  of  obfuscating  the 
original  misdeed  (or  postponing  the  day  of  reckoning)  will  almost  certainly 
choose  the  latter.  While  allowing  corporate  officials  to  retain  control  of  the 
process  and  responsibility  for  the  decision  are  cited  as  benefits  of  voluntary  forms 
of  dispute  resolution,  less  involvement  may  be  preferable  in  cases  where  a  party- 
seeks  to  distance  itself  from  the  conduct  in  question  or  portray  it  as  something 
other  than  it  is. 

Another  example  of  the  impact  of  existing  norms  is  the  concern  expressed 
repeatedly  that  proposing  a  conciliatory  approach  will  suggest  weakness  in  the 
case  or  the  party's  commitment  to  it.  Because  so  much  emphasis  is  placed  on 
appearances,  people  forget  that  the  perception  of  an  event  need  not  define  the 
event.  An  offer  of  settlement  or  an  invitation  to  use  a  more  conciliatory  approach 
is  not,  in  and  of  itself,  an  indication  of  weakness.  One  can  have  the  strongest 
possible  case  and  make  such  an  offer.  Regardless  of  how-  the  other  party  chooses 
to  interpret  the  action,  a  settlement  offer  neither  changes  the  facts  of  the  case  nor 
an  attorney’s  ability-  to  prove  the  case. 

Yet,  by  allowing  concern  ov-er  how-  actions  are  likely  to  be  interpreted  to 
control  a  situation,  one  person  allows  the  other’s  definition  of  the  circumstances 
to  become  their  own.  By  doing  that,  more  power  is  given  to  the  other  person  than 
may  actually  exist,  and  the  person  acting  out  of  fear  of  perception  is  rendered  far 
less  effective  than  he  or  she  could  be.  In  such  circumstances  the  greater  strength 
may  lie  in  taking  the  action  desired,  recognizing  how-  it  could  be  perceived  and 
being  prepared  not  to  let  that  perception  controls  However,  such  strength  is  not 
the  type  typically  appreciated  or  rewarded  in  a  corporate  context  where  the 
appearance  of  dominance  has  come  to  be  valued.5  An  individual  prepared  to  take 
such  action  may  be  deterred  out  of  concern  over  how-  it  will  be  interpreted  by 
superiors. 

In  short,  it  is  difficult  to  consider  the  viability  of  alternative  methodologies 
for  dispute  resolution  outside  the  context  of  the  culture — corporate,  political,  or 
otherwise — in  which  a  dispute  arises.  At  stake  are  deeply  embedded  value 
systems  which  are  likely  to  take  substantial  time  to  change,  even  if  the  desire  to 
make  such  changes  is  strong. 

Lawyer  Considerations 

Many  of  the  individual  inhibitions  affecting  clients  are  operative  as  well  at  the 
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lawyer  level.  By  the  time  most  clients  seek  legal  assistance,  they  have  established 
in  their  own  minds  positions  that  they  believe  are  at  least  defensible,  if  not 
correct.  Notwithstanding  the  many  unkind  remarks  made  about  lawyers,  most 
clients,  when  it  comes  to  their  own  matters,  relish  the  concept  of  “lawver  as  hired 
gun.”  Faced  with  these  client  expectations,  lawy  ers  are  often  reluctant  to  suggest 
approaches  that  do  anything  but  vindicate  their  client’s  position.  There  is  con¬ 
cern  about  appearing  less  than  fully  committed  to  their  client’s  cause.  There  is 
also  hesitance  or  lack  of  ability  to  diiiuse  the  emotional  attachment  reflected  in 
the  client’s  position. 

It  takes  certain  skills  to  help  people  release  or  channel  anger  and  use  it  to 
achieve  more  forward-looking  results,  and  attorneys  certainly  are  not  trained  for 
such  tasks.  In  fact,  almost  the  reverse  is  true.  Lawyers  are  trained  to  represent 
their  client’s  position  zealously  as  long  as  it  is  anything  short  of  frivolous.  The 
inclination,  therefore,  is  not  to  look  beyond  the  client’s  position  to  the  underlying 
interests  that  could,  perhaps,  be  better  met  in  some  alternative  way,  but  to 
develop  arguments  and  bases  for  advancing  the  client’s  position. 

Finally,  there  is  the  ego  of  the  lawy  er  who  wants  to  think  of  and  present 
himself  or  herself  as  ahle  to  deliver  the  result  the  client  seeks,  or  better  yet  to 
exceed  the  client’s  expectations. 

The  same  fears  ultimately  are  likely  to  lurk  beneath  the  lawyer's  ego  as 
underlie  the  ego  of  the  client,  thereby  increasing  the  chances  of  commitment  to 
protectionist  strategies.  What  often  occurs,  in  fact,  is  that  the  ego  investment  of 
the  lawyers  on  both  sides  of  a  case  becomes  itself  a  driving  force  in  strategy  and 
other  decisions. 

For  the  lawyer  on  the  other  side  of  the  case  approached  with  a  proposition 
suggesting  some  alternative  methodology;  there  is  yet  another  consideration. 
Given  the  training  most  lawyers  have  had  and  the  adversarial  atmosphere  in 
which  lawyers  typically  work,  a  not  surprising  first  reaction  to  ADR  often  is 
suspicion.  The  ever- alert  advocate  is  likely  to  assume,  at  least  until  proven  wrong, 
that  some  trick  or  trap  is  involved.  Feeling  the  same  ego  concerns  and  fears  as  the 
opposing  counsel,  this  lawyer  will  want  to  insure  that  acceptance  of  such  a 
proposal  is  neither  a  gullible  action  nor  a  disservice  to  his  or  her  client.  In 
addition  to  assuaging  self  doubts,  the  lawyer  in  such  a  situation  also  must 
convince  the  client  of  the  benefits  of  this  approach.  The  client  is  likely  to  have 
questions  as  to  why  the  other  side  is  proposing  ADR  or,  why,  if  this  step  is  so 
advisable,  the  client’s  own  lawyer  did  not  suggest  it. 

Because  of  self-doubts  or  client  skepticism,  the  lawyer  faced  with  a  proposal 
to  utilize  an  alternative  means  of  dispute  resolution  may  object  or  even  aggressively 
oppose  it.  In  that  circumstance,  it  is  incumbent  on  the  side  that  initiated  the  idea 
to  continue  to  support  it  calmly  and  resist  the  temptation  to  fight  back.  In  many 
cases,  after  this  initial  testing  period,  the  lawver  and  client  on  the  other  side  may 
be  more  willing  to  accept  the  proposal  on  its  face  value  and  embrace  it  as  their 
own. 

Exploring  Attitude  Shifts 

Alternative  methods  of  dispute  resolution,  other  than  those  that  provide  a  deci¬ 
sion  maker  with  authority  to  bind  the  parties,  appear  to  demand  levels  of  human 
behavior  and  personal  autonomy  that,  for  the  most  part,  are  not  the  norm.  More 
than  anything  else,  this  may  be  the  reason  for  reluctance  to  utilize  these  proce- 
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dures.  Recognition  of  this  often  overlooked  factor,  in  and  of  itself,  is  likely  to  be  a 
helpful  first  step.  Open  acknowledgment  of  such  concerns  can  lead  to  efforts  to 
address  them. 

These  efforts,  if  they  are  to  be  successful,  will  require  participation  bv  both 
the  legal  and  business  communities,  perhaps  with  the  assistance  of  professionals 
trained  to  address  more  psychologically  -  and  organizationally  -  rooted  problems. 

The  way  we  handle  disputes  reflects  the  way  we  live  in  the  world  in  a  host  of 
other  circumstances.  It  is  difficult  to  alter  one  while  leaving  the  other  completeiv 
intact.  Even  if  that  could  be  done,  it  is  likely  that  the  new  systems  eventually 
would  develop  the  same  deficiencies  that  now  burden  litigation  or  else  become 
merely  additional  preliminary  steps  to  be  taken  before  ultimately  resorting  to 
litigation. 

To  avoid  this  likelihood,  people  should  learn  how  to  view  disputes  and  the 
outcomes  sought  from  new  perspectives.  At  the  individual  level,  it  is  possible  to 
encourage  a  new  way  of  looking  at  controversy  by  analyzing  and,  to  some  extent, 
redefining  the  context  within  which  the  problem  developed.  For  example,  if 
conduct  is  viewed  as  a  breach  of  trust  or  an  effort  to  take  advantage,  parties  are 
likely  to  seek  either  \indication  or  retribution  rather  than  a  way  to  solve  the 
underlying  problem.  From  this  perspective,  the  question  traditionally  answered 
by  litigation  (i.e.,  who  is  right)  will  appear  controlling. 

But,  returning  to  the  premise  that  people  tend  to  act  in  their  own  self- 
interest,  it  is  possible  to  view  the  inevitable  clash  of  interests,  even  if  some  are 
ill-motivated,  as  a  predictable  consequence  of  functioning  in  the  world,  not  as  a 
breach  of  trust.  In  this  context,  who  among  the  various  actors  is  right  need  not, 
and  in  fact  would  not.  be  the  only  inquiry:  Among  the  other  questions  raised  in 
this  broadened  inquiry  would  be:  Given  the  range  of  divergent  interests,  can  a 
mutually  acceptable  accommodation  be  reached?  Are  there  reasons  why'  particu¬ 
lar  interests  cannot  or  should  not  be  accommodated?  Are  there  factors  outside 
the  interests  of  the  parties  that  should  be  taken  into  consideration  from  a 
precedent  or  policy  perspective? 

Ultimately,  the  parties  still  may  conclude  that  what  they'  need  is  a  simple 
determination  of  right  or  wrong  under  a  specific  principle  of  law.  But  the 
process  by  which  this  conclusion  is  reached,  if  it  is  premised  on  a  broader 
inquiry  and  goes  beyond  the  sense  of  breached  trust,  is  likely  to  be  a  construc¬ 
tive  undertaking.  Moreover,  the  process  should  lead  the  parties  to  choose  and 
effectively  use  the  dispute  resolution  vehicle  most  appropriate  to  their  circum¬ 
stances.  At  this  stage,  the  vehicle  itself  becomes  less  significant  as  the  parties 
will  have  agreed  upon  the  critical  question  or  questions  to  be  answered  and 
presumably  will  proceed,  in  whatever  forum  they'  choose,  in  an  expeditious 
fashion.  Attention  will  be  focused  on  the  investigation  into  the  problem  which 
the  parties  by  this  time  will  have  mutually  and  reasonably  defined. 

To  utilize  such  an  approach,  it  is  necessary  at  the  outset  to  identify'  all  the 
possible  factors  and  considerations  (legal,  practical,  personal,  political,  etc.) 
affecting  the  situation.  An  effort  must  then  be  made  to  suspend  judgment  long 
enough  to  get  a  sense  of  the  overall  picture  presented  by  the  circumstances. 
From  there,  the  individuals  involved  can  identify'  their  priorities  and  decide  how 
best  to  proceed. 

Lawvers,  if  thev  are  willing  and  able  to  do  so.  can  assist  their  clients  in 
achieving  this  broad  view  of  the  problem.  They  are  at  least  one  step  removed  from 
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the  emotion  and  ego  concerns  that  often  blind  the  involved  parties.  To  the  extent 
that  lawyers  perceive  the  client  ’s  expectations  as  seeking  this  type  of  assistance, 
their  own  ego  needs  will  be  met  by  pro\iding  it. 

The  lawyer  and  client  should  openly  discuss  any  pressures  on  the  client  to 
seek  specific  end  results.  In  this  way,  the  client  will  be  able  to  separate  the 
external  circumstances  over  which  it  has  little  or  no  control  from  internal 
aspects  that  may  be  more  readily  managed  alone.  Where  external  circumstances 
are  a  barrier,  some  corporations  or  other  institutions  may  wish  to  undertake 
efforts  to  modify  their  corporate  or  institutional  culture.  This  might  enable 
people,  for  example,  to  take  responsibility  for  errors  without  fear  of  unnecessar¬ 
ily  harsh  reprisals. 

From  an  objective  standpoint,  an  approach  premised  on  this  broad  per¬ 
spective  can  be  undertaken  without  making  unnecessary  concessions  so  long  as 
people  are  willing  to  rely  on  the  type  of  internal  strength  described  earlier. 
Outcomes  that  are  fair,  just,  and  practical  may  lack  the  bravura  of  big  wins,  but  in 
the  long  run  may  be  even  more  advantageous.  Over  time,  a  longer-term  view 
may  be  valued  as  highly  as  the  more  traditional  short-term  win  is  today.  In  the 
interim,  if  the  interest  is  in  having  the  longer-term  view  prevail,  it  will  take 
reinforcement  from  those  in  authority  to  sustain  the  people  willing  to  reach  for 
less  than  popular  results. 

The  shift  in  consciousness  needed  to  make  such  new  values  the  norm  is  not 
likely  to  occur  quickly,  if  at  all.  In  the  meantime,  it  is  necessary  to  recognize  the 
various  conflicting  pressures  inherent  in  almost  any  dispute,  and  to  be  prepared 
to  respond  to  whichever  of  those  pressures  is  dominant.  In  this  way.  providers  of 
dispute  resolution  services  can  respect  individual  value  systems,  and  not  try  to 
push  their  clients  to  change  their  values  or  world  views  beyond  where  they  are 
willing  to  go.  Such  coercive  efforts  not  only  would  be  unlikely  to  succeed  but 
also  are  abhorrent  to  the  underlying  principles  of  many  of  the  newly  emerging 
forms  of  dispute  resolution,  certain  of  which  are  premised  on  not  forcing 
standards  or  solutions  on  the  parties. 

Left  to  their  own  devices  and  instincts  today,  most  lawyers  and  clients  will 
still  seek  to  “win”  in  a  traditional  sense.  Until  that  definition  of  “win”  is  expanded 
to  include  mutual  gain  and  loss  and  the  enhancement  of  relationships,  alternative 
methodologies  may  be  forced  into  service  of  ends,  such  as  defeating  the  oppo¬ 
nent,  that  some  of  them  at  least  were  not  devised  to  meet.  Alternatively  they  may 
come  to  be  viewed  as  poor  substitutes  for  litigation,  which  in  some  people’s 
minds  will  remain  “the  real  thing.”  Measured  in  monetary  or  other  similarly  stark 
terms,  clients  may  achieve  greater  successes  (and  failures)  through  the  tradi¬ 
tional  adversary  process.  If  that  is  the  case,  there  is  little  advantage  in  trying  to 
convince  them  otherwise  for  that  will  only  create  expectations  which  in  most 
cases  will  not  be  met.  The  result  then  is  likely  to  be  disillusionment  and  an  even 
greater  aversion  to  the  alternative  process  than  had  they  never  participated  in  it. 

It  is  preferable  to  outline  honestly  how  an  alternative  process  is  advanta¬ 
geous.  even  if  not  likely  to  produce  the  same  results  as  litigation.  To  the  extent 
such  an  explanation  highlights  values  that  are  of  lesser  interest  to  the  parties 
involved  than  those  vindicated  through  more  traditional  processes,  traditional 
processes  should  be  used.  Proponents  of  alternative  methodologies  make  a 
mistake  trying  to  substitute  one  for  the  other,  and  risk  loss  of  credibility  in  the 

process. 
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In  this  same  vein,  it  is  important  to  note  that  any  time  a  mediation  or 
negotiation  breaks  down  and  a  more  adversarial  approach  taken,  it  not  be  viewed 
as  a  failure  of  the  alternative  system.  In  an  effort  to  avoid  this  unfavorable 
perception,  many  proponents  of  alternative  dispute  resolution  get  caught  in  the 
trap  of  pushing  for  resolutions  at  all  costs,  thereby  perverting  the  process  and 
often  leading  to  dissatisfaction  with  the  results.  Yet,  if  one  operated  from  a  more 
comprehensive  view  of  the  problem  and  had  identified  the  driving  force,  that  is 
the  ends  sought,  it  may  be  obvious  that  use  of  more  forceful  means  or  imposition 
of  a  decision  may  be  necessary  at  some  point. 

This  sometimes  is  a  hard  lesson  for  advocates  of  alternative  methodologies, 
many  of whom  themselves  are  driven  by  the  same  bottom  line  considerations  that 
force  their  clients  to  take  more  adversarial  positions.  With  the  emphasis  on 
statistics  in  terms  of  cases  resolved  and  the  need  to  justify  the  existence  of  the 
alternatives  in  monetary  terms,  these  advocates  are  not  willing  to  leave  or  make 
room  for  competing  interests  and  approaches.  Not  surprisingly,  they  become 
models  of  the  same  behavior  they  ask  their  clients  to  eschew. 

Again,  at  the  core  of  this  behavior  are  very'  real  human  needs  and  desires.  The 
inability  of  some  members  of  the  dispute  resolution  community  to  deal  with 
these  needs  and  desires  individually  and  work  effectively  among  themselves 
provides  another  opportunity  to  explore  the  reasons  why  people  generally  may 
be  reluctant  to  utilize  less  adversarial  processes.  By  acknowledging  our  own 
reactions  and  recognizing  our  own  vulnerabilities,  those  of  us  practicing  in  the 
field  may  gain  the  most  valuable  insights  into  resistance  to  alternative  approaches 
and  be  better  prepared  to  respond  effectively. 

NOTES 

1.  In  some  absolute  sense,  one  can  assume  that  anything  one  does  is  done  out  of  self-interest  or 
else  it  would  not  be  done.  For  purposes  of  this  com  men  tan.;  however,  a  distinction  is  made  between 
conduct  that  is  outwardly  inconsistent  with  one's  apparent  interests  and  conduct  that,  while 
outwardly  inconsistent,  may  satisfy  deep-seated  psychological  needs  and  from  that  perspective  be 
totally  consistent.  Reference  in  this  context  is  to  the  former. 

2.  In  some  situations,  part,  if  not  all.  of  the  anger  and  frustration  directed  at  the  opposing  party 
mav  more  appropriate!  v  belong  with  oneself  for  mistakes  made  or  some  wholly  unrelated  third  parry 
against  whom  action  is  not  possible  but  who  in  some  way  also  is  at  fault.  However,  this  is  a  subject  that 
few  people  like  to  raise  with  each  other,  let  alone  lawyers  with  their  clients.  Lawyers  are  sensitive  to 
the  fact  that  a  client  s  anger  easily  can  transfer  to  a  lawyer  who  is  perceived  by  the  client  to  be  less  than 
fully  supportive  of  his  position  and  thereby  also  in  disagreement  with  him.  Few  lawyers  like  to  get  into 
this  posture  with  their  clients.  It  is  easier  and  probably  more  lucrative  to  assume  the  role  of  avenger  of 
the  perceived  wrong. 

3.  While  alternative  methodologies  conceivably  can  be  utilized  for  the  same  win/lose  objec¬ 
tives.  perhaps  on  a  less  costly  and  time-consuming  basis,  to  do  so  may  be  unfortunate.  If  parties 
approach  these  alternatives  with  the  same  mindsets  as  they  approach  litigation  in  terms  of  results 
sought  and  tactics  considered  acceptable,  we  are  likely  over  time  to  recreate  many  of  the  same 
problems  that  currently  burden  litigation.  For  example,  if  parties  agree  to  mediate  solely  tor  the 
tactical  reason  of  accomplishing  delay,  or  attempt  to  manipulate  or  deceive  each  other  in  a  mediation 
in  order  to  achieve  specific  ends,  mediation  will  quickly  lose  its  attractiveness  as  a  meaningful 
alternative.  If  so  abused,  mediation  is  likely  to  generate  inappropriate  results  or  else  to  be  viewed  as 
merelv  another  maneuver  in  an  already  game  fraught  system  of  dispute  resolution. 

4.  In  certain  circumstances,  a  client  may  be  more  concerned  about  cultivating  a  particular 
perception  than  about  responding  to  the  situation  created  by  the  specific  case  In  such  circum¬ 
stances.  it  may  be  appropriate  to  determine  a  course  of  action  on  the  basis  of  perceptions. 

5.  In  the  legal  context,  efforts  to  create  an  appearance  of  strength  can  include  anvthing  from 
posturing  and  bravado  to  pleading  wars  on  a  host  of  tangential  issues. 
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